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Bradwdly  the  intestate,  a  natiye  of  Enghndy  residing  at  Flush*  gt'^e,  bu^t«t!^ 
ingy  in  Queen's  coonty.  Long  Lland,  died,  in  Au^ty  1812,  ^thout  issued 
intestate,  without  issue,  leaving  a  widow,  and  a  cleSr  personal  Jilh"f is  \^y!) 
estate,  after  payment  of  all  ddbts,  &c.,  of  6,219  dollars  and  ^ountry.ieams 
51  cents.  !^^  ^ 

The  intestate  had  four  brothers,  named  Benjaminy  Jonathany  «{on»  abroad. 
Joseph,  and  Peter;  and,  in  1802,  he  removed  from  Englandy  [^Itang^liUn 
with  his  brother  JSen/amtn,  and  settled  in  this  state.  Benjamin  en^*  residing 
died  about  ten  ^ears  ozo,  in  the  city  of  New-TorJCy  leaving  of  the  enemy 
three  sons,  J?eitfamt»,  WiUiamy  and  John,  natives  of  this  state,  ^^  "^t  eotiUed 
appellants  in  this  suit.  Jonathany  brother  of  the  intestate,  died  shares^  of  the 
in  ^Englandy  in  1802,  leaving  two  children,  Jonathan  and  AnUy  [  "*  2  ] 

who  were  still  living ;  and  the  other  brothers  of  the  intestate,  R"*P*^W    ^^\ 
Joseph  and  Petery  were  also  still  living  in  England.  go  to  his  i^ 

In  Sej^embery  1812,  the  respondent  took  out  letters  of  ad-  J'^i^"'^,^*^?^! 
ministration  on  the  estate  of  the  intestate,  and  paid  to  the  *"sce^*s!^  c. 
widow  of  the  intestate  one  moiety  of  the  estate,  and  to  Gih-  ^'o*^*^?* 
bonsy  the  guardian  of  William  and  Johny  the  two  sons  of  the     ^   ^' 
intestate's  brother  J3en;amm,  deceased,  539  dollars  and  30  cents, 

{a)  Vid.  Faxffaj^t  1a9,  t.  1a»,  ofHunUr,  7  Crmteh,  60S.    Orr  r.  Hodgson,  4  Wheat 
4DX    BUghet  Lu.  V.  RochuUr,  7  Whtat.  585. 
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Bradwxll 
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Weeks. 


IN  ERROR,  being  two  thirds  of  one  fourth  of  the  remaining  moiety,  and  was 
ready  to  pay  the  other  third  of  the  one  fourth,  as  the  share  of  the 
other  infant  son  of  Bergamin,  deceased,  to  any  person  legally 
authorized  to  receive  it;  but  the  respondent  retained  in  his 
hands  the  other  three  fourths  of  the  moiety  of  the  intestate's  es- 
tate, which  he  insisted  he  had  a  legal  right  to  do,  to  be  paid  to 
the  two  brothers  of  the  intestate,  and  to  the  children  of  the  de- 
ceased brother,  in  England,  and  who  claimed  their  distributive 
shares,  as  next  of  kin  to  the  intestate. 

The  appellants  filed  their  bill  in  the  Court  below,  against  the 
respondent^  as  administrator,  &c.,  claiming  the  whole  moiety 
of  the  personal  estate  of  the  intestate,  and  insisting  that  Joseph 
and  Peter,  the  brothers  of  the  intestate,  in  England,  and  the 
children  of  Jonathan,  deceased,  also  living  tiiere,  being  alien 
enemies,  war  then  existing  between  Great  Britain  and  the 
United  States,  were  incapable  of  taking  under  the  statute  of 
distributions  of  this  state,  and,  therefore,  not  entitled  to  receive 
any  portion  of  the  intestate's  estate. 

This  cause  was  heard  on  the  bill  and  answer,  when  the 
Court  below  pronounced,  the  13th  of  September,  1814,  the  fol- 
lowing decree  : — ^'^That  the  plaintiffs' bill  be  dismissed  with  costs, 
to  be  taxed,  to  be  paid  to  the  defendant  by  Thomas  Gibbons, 
the  guardian  and  next  friend  of  the  infant  plaintiff,"  &c. 
'^That  the  defendant  may,  if  he  thinks  proper,  pay  the 
distributive  share  of  the  intestate,  which  belongs  to  the  in- 
fant Benjamin,  who  is  without  guaidian,  into  the  hands  of  the 
register  or  assistant  register  of  the  Court,  to  be  by  him  put  out 
on  real  security  or  invested  in  the  United  States  stock,  for  the 
benefit  of  the  infant,  or  his  legal  representatives,  and  to  abide 
the  further  order  of  the  Court  respecting  the  same.  And  that 
such  payment,  to  the  register  or  assistant  register,  shall  be  a  dis- 
charge to  the  defendant  of  his  trust,  respecting  the  said  distrib- 
utive share  of  the  intestate's  estate." 


[•3] 


*The  Chancellor  assigned  the  reasons  for  his  decree,  which 
were  the  same  as  those  expressed  in  the  judgment  of  the  Court 
below.     (See  1  Johns,  CA.  Rep,  206.) 

Burr,  for  the  appellants.  He  cited  1  BL  Com.  372.  1 
Hale,  P.  C.  95.  Calvin's  Case,  7  Co.  33.  Chitty's  L.  ofN. 
2.  2  Anst.  263.  2  Str.  1082.  1  Ld.  Raym.  283.  Doug.  650. 
Bynkershoeic,  Quest,  Jur,  Pub.  lib.  1.  ch.  7. 

Riggs,conirB..  Ke  cited  Parker's  Rep.  061.  Attomey-Gen" 
eral  v.  Wheeden  and  another.  1  Bos.  Sf  Pull.  163.  Sparen^ 
burgh  v.  Bannatyne.  To  show  that  the  bill  was  defective,  as 
not  containing  a  sufficient  allegation  of  the  persons  in  England 
being  alien  enemies,  he  cited  2  Anst.  462.  543.     2  Atk.  397. 

Yates,  J.  The  question  is,  whether  the  appellants  are  enti- 
tled to  a  moietj  of  the  intestate's  personal  estate,  to  the  exclu- 
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rion  of  two  of  his  brothers,  and  the  children  of  another  deceased  in  error, 
brother,  who  are  admitted  to  be  alien  enemies  at  the  time  of  the     albany 
intestate's  death.  March,  i8id. 

The  principle,  that  wars  ought  not  to  interfere  with  the  per-  ^-^"n,^"*«*^ 
sanal  property  of  an  alieUy  in  an  enemy's  country,  or  with  the  ^"^•♦^^'*-^'* 
security  and  collection  of  debts,  has,  in  modern  times,  gained  Wkkks 
ground  in  all  civilized  nations.  The  latest  cases  in  the  English 
Couita  concur  in  the  opinion,  that  the  ancient  severities  oi  war 
have  been  much  mitigated  by  modem  usages ;  this  is  to  be  at- 
tributed, in  a  great  measure,  to  the  more  frequent  intercourse 
between  citizens  of  different  nations,  by  means  of  commerce, 
the  successful  handmaid  in  securing  an  interchange  of  senti- 
ments, whereby  more  liberal  and  enlarged  views  are  necessa- 
rily introduced,  contributing,  in  a  great  degree,  to  soften  the 
estranged  and  cold  feelings  of  nations  towards  each  other,  and 
thus  promoting  the  security  and  happiness  of  individual  mem- 
bers of  every  civilized  community.  Mankind  have  a  relative 
connection,  and  there  ever  must  exist  a  dependence  on  each 
other,  to  which  they  are  subjected  by  nature ;  and  although  na- 
tions may  not  be  in  the  same  situation  with  individuals,  in  that 
respect,  yet,  when  there  is  an  intercourse,  they  ought  to  be 
governed  by  the  same  common  principles  of  moral  obligation. 

In  our  country,  these  enlightened  and  humane  principles  have 
*H[>een  recognized,  as  appears  by  the  decision  of  our  Courts,  found-  [  *  4  ] 

ed  on  the  authority  of  the  common  law,  and  the  law  of  nations. 
The  principle  is  here  well  understood,  that  an  enemy,  under  the 
protection  of  our  government,  can  sue  and  be  sued ;  and  that  the 
prohibition  to  an  alien  enemy y  not  in  the  country,  to  do  the 
same,  is  temporary,  and  continues  only  during  the  existence  of  the 
war ;  and  it  is  also  a  doctrine  well  established  in  the  English  Courts. 

In  a  late  case,  in  chancery,  (ex  parte  Boussmalcer,  13  Vesey^ 
71.)  Lord  Erskine  declared,  that  the  alien's  right  of  action,  m 
such  case,  was  only  suspended  by  the  war ;  and  if  the  contract 
was  originally  good,  the  remedy  would  revive  on  the  return 
of  peace. 

I  shall  not  controvert  the  correctness  of  the  principle  laid 
down  by  Sir  William  Blackstone^  in  his  Commentaries,  cited  by 
the  appellants;  (1  Black.  Com.  372.)  "That  alien  enemies 
have  no  rights,  no  privileges,  unless  by  the  king's  special  favor, 
during  the  time  of  war ; "  but,  conformably  to  this  doctrine,  I 
think  it  may  well  be  urged,  in  this  c€ise,  that  the  benefit  of  the 
statute  of  distributions  ought  to  be  extended  to  the  kindred  of 
the  deceased,  notwithstanding  their  alienage,  as  a  consequence 
resulting  out  of  privileges  granted  to  the  mtestate  by  our  gov 
ernment  before  his  death. 

It  does  not  appear  that  John  Bradwelly  the  intestate,  had  be- 
come a  naturalized  citizen  of  the  United  States,  but  that  he  was 
an  Englishman  by  birth ;  and  that  he,  and  his  brother  Benjamin, 
moved  from  England  to  the  United  States,  in  1802.  The  in- 
ference, therefore,  is,  that  he  continued  an  alien,  and  that  he 
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IN  ERROR,  resided  in  this  country,  before  the   war,  as  an  alien  friend, 

ALBANY,    ^^^>  afterwards,  during  the  war,  as  an  alien  enemy,  under  the 

March,  1815.    protection  of  government,  and  in  the  enjoyment  of  privileges 

^'^^^''''^'^^  guarantied  to  him  by  the  law  of  the  land.     Vattel  (book  iii.  ch. 

RADWELL    jy^  g^^^  gg^j  ^^^^^  ^^  rjtj^^  sovercigu  declaring  war,  can  neither 

W££Ks  detain  the  subjects  of  the  enemy  who  are  within  his  dominions 
at  the  time  of  the  declaration,  nor  their  effects ;  they  came  into 
his  country  on  the  public  faith.  By  permitting  them  to  enter 
his  territories,  and  continue  there,  he  tacitly  promised  them  lib- 
erty and  security  for  their  return."  And  in  ch.  v.  sect.  76,  ia 
the  same  book,  he  says,  ^^  War  being  now  carried  on  with  so 
much  moderation  and  indulgence;  safeguards  are  allowed  to 
houses  and  lands  possessed  by  foreigners  in  an  enemy's  country. 
I     5  J  For  the  same  reasons,  *he  who  declares  war  does  not  confis- 

cate the  immovable  goods  possessed  in  his  country  by  his  ene- 
my's subjects;  in  permitting  them  to  purchase  and  possess 
those  goods,  he  has,  in  this  respect,  admitted  them  into  the 
number  of  his  subjects. 

In  the  case  of  Clark  v.  Morey^  (10  Johns.  Rep.  72.^  it  is 
stated  by  the  Supreme  Court,  that  the  evident  construction  of 
the  act  of  Congress  of  the  6th  July,  1798,  is,  that,  where  an 
ahen  comes  to  reside  here  during  peace,  no  letters  of  safe  con- 
duct are  requisite,  nor  any  license  from  the  president ;  that  the 
license  is  implied  by  the  law  and  the  usage  of  nations ;  that,  if 
he  came  here  even  since  the  war,  a  license  would  be  implied, 
and  the  protection  to  him  would  be  continued,  until  the  execu- 
tive should  think  proper  to  order  him  out  of  the  United  States* 
In  this  case,  it  does  not  appear  that  the  intestate  has  ever,  in 
any  way,  been  molested  by  any  order  of  government,  but  has 
continued  to  reside  here,  by  permission,  as  before  stated,  until 
his  decease.  I  can  see  no  reason  why  the  rights  he  enjoyed,  as 
jto  the  destination  of  his  personal  property,  if  he  had  died  dur- 
ing peBc^f  should  not  (while  he  thus  continued),  be  secured  to 
him  during  war.  If  his  relations  abroad  were  entitled  to  a  dis 
tributive  &£ajre  in  the  one  case,  they  are  equally  entitled  in  the 
other.  That  they  wo^ld  have  been  permitted  to  take  their 
shares  befdX^  the  war,  in  c|^e  of  his  death,  will  not  be  ques- 
tioned. Every  member  of  this  Court  must  know,  that  the  bene* 
fit  of  that  rule  of  law  in  England  has  frequently  been  experi** 
enced  by  citizens  here.  They  ought  not,  perhaps,  to  be  al- 
lowed to  recover  the  property  while  the  war  continues;  and,  in 
that  respect,  ought  to  be  placed  on  the  footing  of  an  alien  ene- 
myy  who  is  a  creditor,  not  resident  here,  and,  consequently,  in- 
capable to  prosecute  for  his  debts.  But  the  permission  given 
to  the  alien  to  remain,  must,  in  case  of  his  decease,  during 
that  period,  secure  to  his  alien  relatives  the  ability  to  take,  and, 
on  the  return  of  peace,  to  recover  their  shares  of  his  personal 
property,  according  to  the  statute  of  distributions,  in  tne  same 
manner  as  if  no  war  had  intervened.  This  cannot  be  deemed 
a  violation  of  the  principles  laid  down  in  the  books^  that  alien 
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ALBANY, 
March,  1815. 

Bradwell 

V. 
WSEKS. 
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enemies  have  no  rights,  no  privileges,  unless  by  special  favor  m  error, 
of  the  government  of  the  country  ;  because  it  is  a  consequence 
necessarily  attached  to  the  special  favor  granted,  of  remaining 
in  the  country  during  the  war. 

I  am  aware  that  this  is  extending  the  consequential  right  of 
^protection  in  time  of  war  further  than  appears  heretofore  to 
have  been  done ;  for,  by  the  books,  it  is  not  carried  beyoiM  the 
right  of  suing  for  debts  ;  but  it  is  probable  that  this  question 
has  never  been  brought  up ;  I  beheve  no  case,  to  that  effect, 
can  be  found.  It  is  not  unreasonable,  therefore,  to  infer,  that 
no  claim  like  that  of  the  afipellants  has  ever  before  been 
interposed. 

Admitting,  however,  for  a  moment,  that  this  reasoning  is  not 
warranted  by  the  facts  in  the  case,  because  it  does  not  appear, 
affinnatively  and  explicitly,  that,  the  intestate  was  an  alien 
enemy  at  the  time  of  his  dt^th,  nor  that  he  remained  here  by 
permission  of  government,  (although  there  can  be  no  doubt  of 
it,  according  to  the  construction  given  to  the  act  of  Congress, 
in  Clark  v.  JUbrey,  before  stated,)  yet,  in  order  to  take  a  more 
full  and  satisfactory  view  of  the  subject,  I  shall  proceed  to  ex- 
amine the  claims  of  the  appelhnts  on  the  ground  urged  by 
their  counsel. 

It  has  been  stated  that  the  people  have  no  i^ht  on  the  ground 
of  forfeiture,  and  ought  not  to  interfere  with  ibis  property,  be- 
cause the  claimants  abroad,  having  no  privileges,  being  alien 
enemies,  could  not  take  it. 

It  must  be  admitted,  that  the  principles,  in  relation  to  real 
estate,  as  to  the  alien's  taking  and  holding,  until  office  found, 
cannot  apply  to  the  present  case. 

An  alien  can  take  personal  property  with  him,  when  ordered 
4>ut  of  the  country ;  but  the  soil  is  a  portion  of  its  d<»ninion, 
and  allegiance  to  the  government,  on  the  part  of  the  owner, 
cannot  be  dispensed  with ;  they  are  inseparable,  and  the  safety 
of  every  community  forbids  the  introduction  of  a  measure 
which  would  inevitably  give  a  permanent  influence  to  persons 
not  interested  in  its  destinies. 

BlaeksUme  (1  Bh  Com.  371.)  sa^s,  if  an  alien  could  acquire 
a  permanent  property  in  lands,  he  must  owe  an  allegiance 
equally  permanent  with  that  property,  which  would  probably 
be  inconsistent  with  that  which  he  owes  to  his  own  natural 
liege  lord ;  besides  that,  the  naticm  might,  in  time,  be  subject 
to  foreign  influence. 

The  property  in  question  is  personal,  and  the  peculiar  situa- 
tion of  it  arises  out  of  a  state  of  hostility,  and  never  can  enure 
to  the  benefit  of  the  appellants,  so  as  to  ^ve  them  the  exclusive 
right  to  it.  The  disability  (if  it  exists  at  all)  is  created  for  the 
advantage  and  security  of  the  government,  who  ought,  perhaps, 
*to  retain  it  in  the  country  during  the  existence  of  the  war. 
But  it  is  said,  the  Court,  in  the  decision  of  this  cause,  ought 
lo  be  governed  by  policy ;   and  the  relative  situation  of  the 
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JN  ERROR,  claimants  has  been  adverted  to,  and  the  exclusive  ability  of  the 

\    ALBANY  ""  ^^PP^U^uJ^ts  to  render  essential  services  to  the  country,  while  in 

March,  I8ii.    a  State  of  war,  has  been  urged  in  their  favor. 

^'■^'"^^'^'^•^       In  Cornu  v.  Blackbunie,  (Doug.  641.)  Lord  Mansfield  de- 

Br^dwkll    clared,  that  it  was  sound  pohcy,  as  well  as  good  morality,  to 

Wkkk9.      keep  faith  with  an  enemy  in  time  of  war,  and  that  a  contract 

which  arises  out  of  a  state  of  hostility,  ought  to  be  governed  by 

the  law  of  nations,  and  the  eternal  rules  of  justice* 

This,  indeed,  is  not  a  contract ;  but,  according  to  the  view 
first  taken  of  the  subject,  it  would  be  an  advantage  claimed,  in 
consequence  of  an  implied  permission  given  to  the  intestate, 
and  could  not,  according  to  the  rules  of  justice,  be  extended  to 
the  appellants,  nor  enforced  by  the  people. 

I  believe  it  will  be  admitted,  that  the  soundest  pohcy  of  every 
government,  in  relation  to  questions  of  this  kind,  is  to  observe 
good  faith  towards  foreigners  of  every  description,  more  espe- 
cially if  they  continue  their  residence,  by  permission  of  govern- 
ment, during  a  war  with  their  country,  and  not  to  allow  such 
.  permission  to  entrap  them,  or  to  produce  a  disposition  of  their 
property  difierent  from  what  would  have  taken  place  in  a  state 
of  peace,  and  thus  suffering  manifest  injustice  to  be  exercised 
towards  their  representatives  abroad. 

To  encourage  a  foreigner  to  remain  vnth  us  in  time  of 
peace,  with  an  understanding  that,  according  to  the  law  of  na- 
tions, in  the  event  of  his  death,  his  personal  estate  shall  go  to 
his  representatives  abroad,  although  aliens ;  yet  if,  unfortunately, 
a  war  intervenes,  during  which  he  dies,  to  deprive  the  same 
representatives  of  this  property,  notwithstanding  the  permission 
of  government  to  the  mtestate  to  remain  in  the  country  until 
his  decease,  appears  to  me  to  be  repugnant  to  justice  and 
humanity. 

It,  assuredly,  must  operate  as  a  direct  discouragement  to  that 
commercial  intercourse,  so  requisite  to  promote  the  happiness 
and  prosperity  of  our  country.  According  to  the  view,  then., 
which  I  have  taken  of  the  subject,  true  policy  would  lead  to  a 
course  securing  to  the  aZtenrepresentatives,  abroad,  4he  ultimate 
enjoyment  of  Uie  personal  property  of  their  deceased  relative. 

I  am,  accordingly,  of  opinion,  that  the  next  of  kin  of  the  intes- 
tate, residing  in  England,  are  entitled  to  their  distributive 
[  *  8  ]  shares  *of  his  personal  estate ;  and  that  the  decree  of  the  Court 

of  Chancery  ought  to  be  affirmed. 

Van  Ness,  J.,  Spencer,  J.,  and  Thomson,  Ch.  J.,  (Platt, 
J.,  being  absent,)  declared  themselves  to  be  of  the  same  opinion. 

P.  W.  Radclifp,  Stewart,  Atwater,  Tibbits,  Van 
ScHooNHovEN,  Vanbrtck,  and  Wendell,  senators,  were  also 
of  the  same  opinion. 

Arnold,  Bricknell,  Bishop,  Bloodgood,  Bloom,  Cantine, 
Clark,  Prcndergast,  Ross,  Swift,  and  Tabor,  senators,  were 
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of  opinion  that  the  decree  of  the  Court  of  Chancery  ought  to  IN  error 
be  reversed.  albany, 

Mareh,  1815. 

The  members  of  the  Court,  who  were  present,  being  thus 
equally  divided  in  opinion,  the  President  {Lieut.  Gov.  Tat- 
ler")  declared  his  opinion,  that  the  decree  of  the  Court  below     Brisbah. 
ouent  to  be  reversed,  (a) 

It  was,  thereupon,  "  ordered,  adjudged,  and  decreed,  that  *^'*»  HorcA, 
the  decree  of  the  Court  of  Chancery  be  reversed,  and  that  the 
respondent  pay  to  the  appellants  87  dollars  and  96  cents,  being 
the  amount  of  costs  ordered  and  decreed  by  the  Court  of  Chain- 
eery  to  be  paid  by  the  appellants  to  the  respondent,  and  which 
has  been  paid  accordingly;  and  that  the  respondent  do  ac- 
count, under  oath,  before  one  of  the  masters  of  the  Court  of 
Chancery  for  the  personal  estate  of  John  Bradwelly  deceased ; 
and  that  the  said  respondent  be  allowed,  out  of  the  said  estate, 
the  taxable  costs  of  his  defence  in  this  suit,  in  the  said  Court 
of  Chancery,  and  on  this  appeal,  and  all  necessary  disburse- 
ments by  him  made  prior  to  the  commencement  of  the  said  suit ; 
and  that  he  pay  over  the  balance  to  the  appellants,  or  to  the 
guardians  of  such  of  them  as  may  be  then  under  age,  in  equal 
proportions ;  and  that  the  Court  of  Chancery  take  eui  necessary 
measures  for  carrying  this  order  into  execution,"  Slc. 

Judgment  of  reversal.  (6) 

(a)  Vid.  5  WendeU,  371. 

(b)  The  parties  who  were  aliflw,  it  is  understood,  applied  lo  the  Cireiiit  Court  of  fbe  ' 
OmUd  Statu f  and  obtained  an  infwietion  in  the  cause,  Defore  any  proceedinrs  were  had 
on  the  ramttUur  to  the  Court  of  Chancery,  so  that  the  Question  wiU,  probably,  oe  decided, 
in  the  last  resort,  by  tlie  Supreme  Court  of  tlie  United  States, 


*George  Gaines,  plaintiff  in  error ^  [  •  9  J 

^  against 

James  Brisban  and  John  Brannan,  defendants  in  error. 

George  Caijues^  plaitUiff  in  error j 

against 
Richard  Alsop  and  others,  defendants  itL  error. 

IN  ERROR,  from  the  Supreme  Court.  in  an  action 

These  were  actions  of  assumpsit^  in  both  of  which  the  plead-  ^ooSrclEdl^tbe 

ings  were  similar,  and  which  were  argued  together  in  this  Court.  J^*?^^*  p**J* 
The  declarations,  in  both  cases,  were  for  goods  sold  and  de-  carried  on'^i' 

livered,  to  which  the  defendant  below  pleaded,  »«•  ™<*;f  *J« 

,       X7  ..  '^  name    of    the 

1.   JSon  assumpsit.  plaintiff:      that 

2.  That  the  goods,  in  the  declaration  mentioned  to  have  been  ^  piamUff,  as 
sold  to  the  plaintiff,  if  any  were  so  sold  and  delivered,  were  ^"theVx><^^ 

13 
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IN  ERROR,  certain  law  books^  and  other  printed  works  and  publications, 
"ALBANY,  *"^d  that  before,  and  at  the  time  of  the  selling  and  delivery 
March,  1815.  thereof,  if  any-  were  so  sold  and  delivered,  and  before,  and  at 
^'"^^Z^^"^'^"^^  ^6  tini®  of  making  the  promises,  <tc.,  one  Laac  Riley  carried 
^tf '^  on  the  trade  and  business  of  a  bookseller,  by  the  above  plain- 
Brisban.  tiffg^  under  the  name,  style,  and  firm  of  Brisban  fy  Brannan^ 
ULi^  ^^xhi  {AUop,  Brannan  fy  AUop^)  but,  in  truth,  for  the  profit  and  on 
debt  of  the  de-  account  of  Riley j  and  at  his  risk ;  that  whilst  Riley  so  carried 
SSdftor  of"^*  ^^  ^^^  Xx^e  of  a  bookseller,  he,  by  the  above  plaintiffs,  sold  and 
and  then  plead-  deUvercd  the  books ;  and  that  after  the  several  supposed  as- 
gaiiut*^^'?^the  sumptions,  &c.,  and  bef<^e  the  filing  of  the  bill  in  this  suit,  Riley 
piainUir  replied  was  indebted  to  one  HiomoM  Fairchild,  or  pretended  so  to  be, 
byt^'^^tifil  ^  some  considerable  sum  of  money,  and  being  so  indebted,  ox 
sell  the  goods:  pretending  so  to  be,  Riley,  by  John  Brannan,  his  agent,  as,  and 
was  hefd^suffi"  Under  the  name  of,  acting  attorney  for.  the  firm  of  Brisban  ^ 
«en^  .  Brannan,  assigned  the  demand  aj^mnst  the  defendant  to  Thorn- 
a  setoff  cannot  OS  FaifchUd,  to  be  collected  by  Thomas  Fairchild,  in  the  name 
be  pleaded,  but  of  the  plaintiffs,  but,  in  truth,  for,  and  on  account,  and  in  pay- 
b^%\L*«?d^r  Tneat  of,  the  debt  due  to  Fairchild  from  Riley,  and  to  enable 

L"*'  10  ]  Riley,  under  the  *name8  of  the  plaintiffs,  to  receive  from  the  de- 
s  general  is-  fendant  the  amount,  benefit,  and  advantage  thereof;  and  that 
'"it  MMM  that  the  bill  filled  in  this  suit,  was  filed  by  Fairchild,  in  the  names  of 
a  set-off  is  aot  the  plaintiffs,  for  the  purpose  of  enabling  Fairchild  to  pay  and 
F^^  on'  the  Satisfy  his  demands,  or  some  portion  of  them,  against  Riley, 
record}  but  if  who  IS  the  persou  that  is  really,  ultimately,  and  beneficially  in- 
only^  an'a^nt  terested  in  this  suit;  and  that  before  the  assignment  to  JPcriV- 
or  tr^tee,  tha  child,  and  before  filing  the  bill,  Riley  was  indebted  to  the  de- 
set  *off"a  Steb^  fendant  in  a  large  sum  of  money,  to  wit,  &c.,  for  work  and 
due  from  the  labor,  &c.,  for  moncy  lent  and  advanced,  &c.,  on  an  account 

principal  or  c««-     ._-    j     jp 
tut  qt^etrusi.  (b)   Stated,  <fcc. 

A  plea,  stating  3.  That  after  the  sale,  <tc.,  and  promises,  &c.,  Riley  became 
soo^  beneficmiiy  soIcly  interested  in  the  whole  of  the  supposed  right,  title,  debt, 
interested,  be-  due  or  demand  of  the  plaintiffs  against  the  defendant,  and  being 
wtS"*3»^*aci  solely  interested,  he,  Riley,  whilst  he  continued  so  solely  in- 
of  >4pri^.  181K  terested  therein,  on  the  10th  of  January,  1812,  became  an  in- 
his  ^aLntHun-  solveut  debtor,  within  the  true  intent  and  meaning  of  the  act 
JT  Sd°"th*  ^^  ^^  ^^  oi  April,  1811,  entitled  "  An  act  for  the  benefit  of 
goods*toreco\^  insolvcut  debtors  and  their  creditors."  That  after  JRiVey  be- 
*^V**h  C"*^*  '^^  came  insolvent,  and  before  the  repeal  of  the  act  of  the  legisla- 
WM  broSghg  ture,  and  whilst  Riley  continued  to  claim  to  be  so  solely  inter- 
Tii^d*  f  *^^  <5sted  in  the  whole  of  the  supposed  right,  title,  debt,  due  or  de- 
ihedcfendanrio  niand  of  the  plaintiffs,  on  the  18th  of  January  aforesaid,  John 
f ';  '"  l^^X  ^^o^^o^i  ^^^  ^f  ^^^  plaintiffs,  in  the  character,  and  by  the  de 
er"*^creditors°of  scription,  of  acting  attorney  for  the  firm  of  Brisban  fy  Bannan, 
-'f.,  is  bad}  such  the  plaintiffs,  but,  in  truth,  by  the  direction,  and  in  the  behalf, 
rng?aiid"uiider  and  ou  accouut  of  Riley,  tissigned  the  right,  &c.,  to  Fairchild, 
the  statute.        to  be  by  him  collected  in  the  names  of  the  plaintiffs,  but,  in 

{a\  ViH.  Bitdse  ▼.  Joftrtaon,  5  Wend^Ws  Rep.  312.  Wheeler  v.  Raifnumd,5Cm9.  Ren, 
231.    S.  C.  9  Ilnd,  295.     Wiiiiams  v.  Crary.  5  Ibid.  368. 

(b)  Dill  see  Tolandy.  Murray,  18  Johns.  Rep,  24.  Ouy  v.Oakl-^iff  infra,  332.  MwT' 
rati  V.  Tofand,  3  Johns.  Ch.  Rep.  5G9. 
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troth,  on  account  of  RiUy,  and  in  part  payment  and  satisfac-  in  error. 
tion,  when  collected,  of  a  .d^bt,  or  pretended  debt,  due  from 
RUeu  to  Fairchtld  ;  and  that  it  was  so  made  to  pay  a  debt  due 
to  Fairchildy  in  preference  to  other  debts  due  from  iti/ey,  and 
in  contemplation  of  applying  for  the  benefit  of  the  act,  when  he 
was  an  insolvent  debtor  within  the  true  intent  and  meaning 
thereof,  and  with  intent  to  defraud  his  other  creditors,  of  which 
Fairchild  had  notice,  he,  Fairchildy  not  being  a  creditor  who 
had,  before  the  passing  of  the  act,  imprisoned,  impleaded,  or 
prosecuted  RUcy,  on  any  civil  process  issuing  out  of  any  Court 
within  and  under  the  authority  of  this  state,  for  debt,  or  any 
contract  express  or  implied ;  that,  after  the  assignment,  JRi/ey, 
according  to  due  form  of  law,  at  Flathush^  in  the  county  of 
King\  presented  a  petition  to  fVittiam  FurmaUy  first. judge  of 
the  Court  of  Common  Pleas  of  that  *county,  prayinff  that  his 
estate  might  be  assigned,  and  he  discharged  from  his  debts,  ac- 
cording to  the  provisions  of  the  act  of  the  3d  of  Aprils  1811  : 
whereupon  such  proceedings  were  had,  that  the  estate  of  Riley 
was,  in  due  form  of  law,  assigned  to  certain  assignees,  and  all 
the  right  of  the  plaintiffs,  and  of  Riley,  in  the  supposed  debt 
against  the  defendant,  became  vested  in  law  in  his  assignees ; 
and  William  Furman,  by  a  discharge  under  his  hand  and  seal, 
bearing  date  the  1st  of  May,  1812,  discharged  Riley  from  all 
his  debts ;  and  that  the  bill  filed  in  this  suit  was  filed  by  Fair^ 
child,  in  the  name  of  the  plaintiffs,  to  enable  Fairchild  to  col- 
lect the  supposed  debt,  and  apply  the  same  in  paying  and  sat- 
isfying the  debt  of  Riley  to  Fairchildy  in  preference  to  the  other 
creditors  of  Riley. 

To  the  second  plea  the  plaintiffs  replied,  that  Isaac  jRiVey  did 
not,  by  the  plaintii9&,  under  their  name,  style,  and  firm,  or  other- 
wise, howsoever,  sell  and  deliver  to  the  defendant  the  goods^ 
books,  &c.,  in  manner  and  form,  &c. 

To  this  replication  the  defendant  below  demurred,  and  as- 
signed for  causes:  1.  That  the  replication  does  not  traverse, 
or  confess  and  avoid  the  matter  alleged  in  the  plea,  nor  answer 
it  but  by  way«of  inference  and  argument  only.  2.  Because  the 
matter  set  forth  in  the  replication  is  matter  of  evidence,  and  no 
material  issue  can  be  taken  thereto.  The  plaintiffs  below  joined 
in  demurrer. 

The  plaintiffs  below  demurred,  generally,  to  the  third  plea ; 
and  the  defendant  joined  in  demurrer.  The  Court  below  gave 
judgment  for  the  plainUffs  below  on  both  demurrers,  and  the 
issue  on  the  first  plea  having  been  tried,  the  jury  gave  a  verdict 
for  the  plaintiffs  below,  and  final  judgment  was  entered  thereon 
in  the  usual  form. 

[See  the  decision  of  the  Supreme  Court,  and  the  reasons  as- 
signed, in  10  Johns.  Rep,  45.  396.] 

The  following  are  the  reasons  offered  by  the  pkdntiff  in  error 
for  reversing  the  judgment : — 

1.  Because,  by  the  common  law.  assignments  of  debts,  or 
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iN  ERROR,  chases  m  action,  are  not  permitted,  and  are  recognized  at  laif 
ALBANY     ^^Jy  t^  avoid  sending  the  assignee  into  equity ;  in  consequence 

March,  i8ii.    of  Uiis,  assignment  of  debts,  as  being  mere  equities,  are,  when 

'^"'^^^''^^'^^  recognized  by  law,  governed  by  equitable  principles.     By  these 

^vf*^*       principles,  notice  to  the  debtor  is  indispensable,  to  take  away 

Bribbah.     from  him  any  of  his  ri^ts  against  his  creditor,  the  assignor. 

1*12]  •By  the  same  principle,  until  notice  of  the  assignment  of  a  debt 
is  given  to  the  debtor,  it  is,  as  to  him,  as  if  it  had  never  been 
made ;  and,  until  the  time  of  notice  given,  he  deals  with  his 
creditor  on  the  same  terms  and  footing  as  if  there  were  no  as- 
signment ;  that  the  consequence  of  this  is,  that  the  debtor's  right 
of  setting  off  the  amount  of  any  credits  given  by  him  to  his 
creditor,  continues  to  the  time  of  notice  of  the  assignment,  and 
is  not  regulated,  or  governed,  by  the  time  of  the  assignment 
made,  (or  its  date,)  but  by  the  time  of  the  notice  of  assignment 
given  to  him. 

2.  Because,  by  the  first  decision  of  the  Supreme  Court,  the 
right  of  set-off,  which  a  debtor  has,  under  the  statute,  against 
his  creditor,  wUl  be  taken  away  by  a  secret  assignment  of  his 
debt,  without  notice,  when  he  may  have  been  dealing  with  his 
creditor,  on  the  faith  of  paying  that  very  debt,  and  without 
which  faith  he  would  not  have  dealt  at  all. 

3.  Because,  by  the  same  decision,  a  wide  door  is  opened  to 
fraud  and  deceit,  especially  in  cases  of  insolvency,  like  those 
before  the  Court ;  for  a  trader,  particularly,  might,  (if  a  secret 
assignment  of  a  debt,  without  notice,  be  good  against  the  set* 
off  of  subsequent  creditors,)  by  assigning  die  debts  due  to  him 
as  soon  as  contracted,  receive  payment  of  the  whole  from  his 
unsuspecting  debtor,  who  might  be  obliged  to  pay  the  same 
debt  over  again  to  the  assignee,  and  then  have  to  look  for  his 
own  money  under  an  insolvency  of  sixpence  in  the  pound. 

4.  Because,  by  the  same  decision,  a  host  of  cases,  which  have 
long  been  considered  as  the  landmarks  of  trade,  will  be  over- 
turned, and  the  whole  system  of  commercial  dealing  be  shook 
to  its  very  basis. 

5.  Because,  by  the  first  principle  of  the  second  decision  of 
the  Supreme  Court,  against  a  debt  contracted  through  the  me- 
dium of  a  factor,  who  has  no  claim  on  the  money,  a  right  of 
set-off  against  the  principal  seems  to  be  denied,  though  such 
principal  may  owe  the  defendant  ten  times  the  amount ;  and 
this  merely  because  a  factor  may  sue  in  his  own  name  for  ac- 
count of  his  principal. 

6.  Because,  under  that  part  of  the  decision  of  the  Supreme 
Court,  any  man  who  chooses  to  trade  through  the  medium  of  a 
factor,  or  agent,  might,  by  bringing  his  actions  in  the  name  of 
the  agent,  render  the  whole  statute  of  set-off  a  dead  letter. 

7.  Because  the  Supreme  Court  have  given,  as  a  reason  for 
[  •  1 3  J        •their  second  judgment,  a  fact  which  was  immaterial  to  the  issue, 

and  which,  by  their  first  judgment  in  the  above  causes,  thecr  de- 
termined to  be  so 

ir> 
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8.  Because,  by  tlie  second  decision  of  the  Supreme  Court,  it  iiv  error 
appears  that  trusts  have  been  confounded  with  the  uses  on     albanv, 
which  they  are  held,  and  a  transfer  of  the  use  being  supposed    March,  isio. 
to  create  a  complication  of  the  trust,  making  thereby  a  compli-  ^^^'^T^^^""^^ 
cation  of  a  trust  depend,  not  on  a  diversity  of  interest,  but  a        *v!"^ 
change  of  parties.  Bhij^bah. 

9.  Because,  by  the  second  decision  of  the  Supreme  Court,  the 
right  of  set-off  is  construed  to  exist  only  between  parties  to  the 
record,  the  necessary  result  of  which  must  be,  that  either  an 
assignment  of  a  debt,  or  a  contract  made  through  an  agent, 
though  for  the  benefit  of  another,  would  destroy  the  effect  of 
the  act ;  and,  thus,  a  statute  formed  on  equitable  principles  be 
made  to  operate  against  equity. 

10.  Because,  by  the  second  decision  of  the  Supreme  Court, 
it  appears,  that  though  the  construction  of  the  statute,  objected 
to  in  the  last  and  ninth  reason,  should  be  relaxed,  and  a  set-off 
admitted  in  favor  of  cestui  que  trusts,  still  such  set-off  must,  by 
the  judgment  of  the  Court,  be  limited  to  cases  where  the  set-off 
is  less,  or  equal  to  the  amoimt  of  the  debt  demanded,  and  will 
not  extend  to  cases  where  the  set-off  is  of  a  larger  sum  than 
the  debt  claimed;  from  whence  this  incongruity  will  follow, 
that  a  payment  may  be  made  with  a  small  sum  which  cannot  be 
made  with  a  larger ;  or,  in  other  words,  that,  against  a  demand 
for  100  dollars,  a  set-off  of  100  dollars  will  be  a  good  bar  to  a 
recovery,  but  a  set-off  of  150  dollars  will  not. 

11.  Because,  under  the  same  decision,  the  remedial  act  for 
the  amendment  of  the  law  is  construed  strictly,  not  according 
to  its  spirit,  but  its  letter,  and  the  particular  relief,  afforded  by 
the  first  section,  is  made  to  destroy  the  general  relief  afforded 
by  the  tenth  9  and  thus  to  operate  as  a  virtual  repeal,  in  a  par- 
ticular instance,  of  a  subsequent  clause  of  the  same  act,  by  which 
a  general  and  universal  right  is  given  in  all  instances. 

12.  Because,  under  the  second  decision  of  the  Supreme 
Court,  where  a  suit  must,  in  order  to  satisfy  the  forms  of  law, 
necessarily  be  in  the  names  of  the  pidntiffs,  a  defendant  cannot 
show  in  whom  the  right  to  the  subject  matter  of  the  suit  is,  in 
bar  to  an  action  prosecuted  on  account  of  a  person  who  has  no 

♦right;  and  thus  the  recovery  will  be  controlled  by  the  names        [  *  14  ] 
of  the  parties,  and  not  by  their  rights,  as  shown  on  the  record. 

13.  Because,  under  the  second  decision  of  the  Supreme 
Court,  in  cases  of  insolvency  or  bankruptcy,  where,  by  the  stat- 
ute giving  relief,  the  assignees  are  not  authorized  to  sue  in  their 
own  names,  their  legal  right  to  the  debts  assigned  can  never 
be  pleaded  as  a  bar  to  a  recovery  on  an  assignment  made  in 
fraud  of'  their  rights,  under  the  statute ;  the  result  of  which 
would  necessarily  be,  that  a  colluding  creditor  might  recover 
the  whole  of  the  insolvent's  debts,  and,  under  the  judgment  of 
a  Court  of  law,  put  them  into  the  hands  of  the  insolvent  hini- 
Relf,  against  his  own  assignees,  under  the  statute,  who  would 
have  no  remedy  but  by  a  suit  in  equity  against  the  insolvent. 
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iN  ERROR.      14.  Because,  under  the  inBoIvent  act  of  April j  1811,  all  suits 
ALBANY^  '^y  ^^  assignees,  for  the  real  and  personal  estate  of  the  insol- 
March,  1815.    vent,  ihust  be  in  their  names ;  therefore  the  second  decision 
^^■^^7'"''''"^^  of  the  Supreme  Court  is,  in  that  point,  erroneous  in  its  very 
V.  foundation. 

BRISB4H.  15,  Because,  under  the  insolvent  act  of  Aprils  1811,  assign- 
ments made  by  debtors,  who  become  insc^vent,  within  the 
meaning  of  that  statute,  after  its  passing  are  prohibited  and  de- 
clared fraudulent,  and  are  therefore  void  by  operation  of  law; 
yet,  according  to  the  decision  of  the  Supreme  Court,  assign- 
ments thus  made  against  law,  are  a  good  basis  on  which  to  ground 
a  recovery  at  law ;  contrary  to  the  maxim  of  ex  dolo  malo  nan  oritur 
actioy  that  is,  a  fraudulent  act  can  never  give  a  right  of  action. 

The  following  reasons  were  offered  by  the  defendants  in  error 
for  afiirming  the  judgment :— • 

As  to  the  second  plea, 

1.  Because  the  replication  is  a  full  and  sufficient  answer  to 
the  plea.  The  defendant  pleads,  that  banc  Riley  was  indebted 
to  hun  in  a  sum  exceeding  the  plaintiff's  demand ;  and  that 
Riley  carried  on  business  by  the  plaintiffs,  in  their  partnership 
name,  and  by  them  sold  the  goods  for  which  the  suit  is  brought 
to  the  ddendant.  Now,  the  whole  ground  of  the  claim  to 
set-off  comes  from  the  tdleged  fact,  that  Riley,  though  under 
the  name  of  another,  was,  in  truth;  the  vendor  of  the  goods, 
and  that,  therefcN^,  it  was  a  case  of  mutual  indebtedness  be- 
tween him  and  the  defendant.  The  plaintiffs  traverse  the  fact, 
[  *  15  ]  that  jRffey,  by  the  plaintiffs,  or  otherwise,  sold  the  *goods ;  and 
whatever  might  be  the  indebtedness  ot  Riley  to  the  defendant, 
it  is  manifest  that  that  cannot  be  the  std]ject  oi  set-off  against  the 
plaintiff'fi  demand,  unless  they  acted  for,  or  on  behalf  of  RUey. 
The  very  allegation,  then,  upon  which  die  whole  claim  to  set- 
off rested,  is  directly  and  distinctly  denied  in  as  broad  terms  as 
it  is  alleged ;  and  this  is  connstent  with  the  known  and  estab- 
lished rules  of  pleading.  The  replication  may  at  once  deny 
the  particular  fact  intended  to  be  put  in  issue,  and  conclude  to 
jLhe  country. 

3.  The  plea  is,  also,  in  itself  a  nullity.  At  commoh  law,  debts 
eouid  not  be  set  off,  but  the  party. was  put  to  his  cross  action. 
Our  act,  which  has  varied  the  common  law,  allows  the  defend- 
ant to  plead  the  general  issue,  and  give  notice  of  the  matter  he 
intends  to  set  off.  It  is  a  rule,  that  where  a  statute  gives  a 
remedy,  not  knoim  to  the  common  law,  that  remedy  alone  ccui 
be  pursued.  In  this  case  the  rule  should  be  rigidly  inferred. 
The  remedy  given  is  simple  and  iqcurtificial,  calculated  to  expe- 
dite justice,  and  to  rescue  parties  from  the  labyrinth  of  legal 
fiubtleties  and  forms. 

8.  But  even  admitting  that  Riley  was  a  cestui  que  trust,  for 
whose  use  the  goods  were  sold,  yet  a  Court  of  law  cannot  rec- 
ognize and  settie  such  interfering  and   complicated  trusts  as 
are  unfolded  by  this  plea.    The  plaintiffs  having  openly  acted 
18 
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as  the  owners  in  the  sale  of  the  goods,  the  promise  enured  to  W  ERROR, 
them,  and  they  can  rightfully  maintain  the  action  in  their  names,     albany 
Riley  J  at  most,  then,  had  only  an  equitable  interest ;  the  legal    March,  mL 
title  was  in  them ;  and  they,  by  the  direction  of  the  cestui  qiie 
trusty  have  assigned  the  demand  to  FairchiM  for  a  bonajidt 
consideration.    A  Court  of  law  is  incompetent,  from  its  consti- 
tution, to  prove  the  nature'  of  their  respective  rights. 

4.  It  is  not  a  suit  in  which  our  statute  authorizes  a  set-ofT, 
which  appUes  to  the  case  where  two  or  more  persons,  having 
dealings  together,  are  indebted  to  each  other,  and  one  brings  a 
suit  against  the  other.  The  plea  discloses  iio  mutual  dealings 
between  the  plaintiff  and  defendant.  There  never  was  a  time 
when  the  plaintiff  could,  at  law,  have  availed  himself  of  this  as- 
serted set-oflf.  The  original  contract  was  between  other  par- 
ties, and  the  plaintiff  in  this  suit  was  never  indebted  to  the  de- 
fendant. .  No  balance  could  be  certified  against  them  in  favor 
of  the  defendant. 

As  to  the  third  plesa, 

*1 .  This  plea  proceeds  upon  the  ground,  that  Riley  was  fairly  [  *  1 6 1 
indebted  to  Fairchild,  and  that  the  asdgnment  from  the  plain- 
tifis,  to  secure  that  debt,  while  Riley  contemplated  taking  the 
benefit  of  the  insolvent  law,  of  the  3d  of  April j  1811 ,  was  void, 
as  giving  him  an  unjust  preference  over  other  creditors.  At 
common  law  such  assignment  is  clearly  valid;  for  one  creditor 
has  a  right,  if  be  can,  to  obtain  payment  or  security,  in  prefer- 
ence to  another.  Vi^ilantibus  non  dormientibus  sTiJwenit  lex. 
If  the  assignment  is  mvalid,  it  must  be  made  so  by  the  act. 
Noii\  the  act  does  not  invalidate  the  assignment ;  it  merely  pro- 
vides, that  if  the  debtor,  .after  being  prosecuted  or  imprisoned, 
shaU  give  .such  preference,  he  shall  not  be  entitled  to  the  benefit 
of  the  act.  It  is  an  objection  to  the  discharge  of  the  debtor, 
not  to  the  validity  of  the  assignment.  It  is  directly  the  converse 
of  the  provisipns  of  the  English  banjurupt  laws,  by  which  the 
bankrupt  is  dischaiged,  but  the  assignment  avoided. 

2.  B^t  even  if  such  assignments  were,  by  the  general  pro- 
visions of  the  act,  invalidate,  yet  this  plea  is  wholly  defective, 
in  not  stating  |hat  Riky  wa^  prosecuted  after  the  passing  of 
the  act,  and  made  the  assignment  after  the  prosecution.  On 
the  contrary,  it  is  expressly  averred,  that  he  was  not  prosecuted 
by  FairchUdy  and  it  is  no  where  alleged  that  he  was  prose- 
cuted by  any  one  else.  To  bring  the  case  within  any  of  the 
provisions  of  the  act,  even  as  an  objection  to  the  intended  ap- 
plication of  Riley  for  a  discharge,  it  was  necessary  to  allege 
that  a  preference  was  given,  not  only  after  a  suit  commenced, 
but  that  such  suit  was,  in  fact,  commenced  after  the  passing  of 
the  act.  This  results  expressly  from  the  last  proviso  of  the  first 
fiection. 

3.  But  independently  of  these  grounds,  the  defence  in  the 
plea  is  utterly  untenable  on  any  principle.  The  defendant  ad- 
mits the  debt,  and  the  plaintiffs  are  the  only  persons  in  law 
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IN  ERROR,  recognized  as  capable  of  recovering.  The  asserted  fraud  on 
Riley's  creditors  cannot  release  the  defendant  from  his  liability. 
Whether  the  plaintiiTs,  after  recovery,  would  hold  the  money 
in  trust  for  Fairchild^  or  for  Rihy^s  creditors,  is  a  question  be- 
tween them,  which  the  defendant  is  neither  bound  nor  admitted 
to  htigate.  It  is  not  pretended  that  the  assignees  have  ever 
interposed,  or  forbid  payment  to  the  plaintiffs  or  Fairchild. 


ALBANY, 
March,  1815. 

Cainxs 

V. 

Brisbav. 


[•17] 


\bJ6hnt.Rep, 
105.  8  Johns, 
Rep*  152. 

tBuU.N,P. 
179. 

$4  Ves.Jtm. 
118.  2  Burr. 
826.  8  J(Ant. 
Rep,  156. 

II 1  Term  Rep. 
en,  623.  1 
Jofms.  Cae,  64. 
TutUe  v.  Bebee, 
8  Johns.  Rep. 
152. 

IT  Rugj^  T. 
Keeler.YJuhns. 
Rep.26X 
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Caints^  for  the  plaintiff  in  error.  The  principle  of  the  de- 
cision *of  the  Supreme  Court,  in  the  case  in  10  Johns.  Rep,  46., 
(Brisban  fy  Brannan  v.  Caines^  is,  that  a  secret  assignment  of 
a  debt  deprives  the  debtor  of  his  right  of  set-off.  That  position 
is  erroneous :  that  the  assignment  may  produce  such  an  effect, 
it  is  necessary  that  it  should  be  accompanied  with  notice ;  and 
the  assignment  is  valid,  in  respect  of  the  debtor,  not  from  the 
day  of  the  assignment,  but  from  the  time  that  notice  was  given. 
The  date  of  the  assignment  is  altogether  immaterial.  Here, 
the  plaintiff  in  error  never  had  notice ;  his  right  of  set-off,  there- 
fore, continued  unimpaired. 

The  replication  of  the  plaintiffs  below  is  bad :  it  is  argument- 
ative, does  not  answer  the  plea,  is  a  negative  pregnant,  and 
tenders  an  immaterial  issue. 

In  the  second  case,  (10  Johns.  Rep\  396.)  the  Supreme 
Court  put  their  decision  upon  an  objection  that  never  was 
made ;  it  was  not  contended  that  the  agent  could  not  bring  the 
suit,  but  it  is  admitted  that  either  principal  or  agent  might  have 
brought  it.  They  say,  too,  that  the  trust  is  '<  interfering  and 
complicated ; "  but  it  is  contended  that  it  is  a  simple  trust,  and 
that  Riley y  and  not  Fairchild^  is  the  cestui  que  trust  But,  ad- 
mitting that  Fairchild  were  the  party  beneficially  interested, 
still  the  set-off  would  be  good  for  want  of  notice.f  A  set-off 
must  be  allowed  wherever  a  cross  action  could  be  brought,  for 
a  set-off  is  in  the  nature  of  a  cross  action  \X  and,  if  Fairchild 
had  an  interest,  it  should  be  allowed,  in  order  to  prevent  a  suit 
in  equity.^  The  Court  say,  that  the  statute  of  set-off  refers 
merely  to  the  parties  on  record ;  but  it  is  contended,  that  it  is 
unimportant  who  are  the  parties  to  the*  record :  we  are  to  look 
merely  to  the  persons  beneficially  interested.  ||  It  is  no  objec- 
tion, as  it  was  considered  by  the  Court  below,  that  the  plea 
shows  a  demand  larger  than  the  one  declared  for,  and  that  the 
plaintiffs  to  the  record  owe  nothing.lT  Nor  is  it  an  objection 
that  the  set-off  was  pleaded.  By  the  first  section  of  the  act 
for  the  amendment  of  the  law,  a  set-off  is  made  a  defence,  and 
by  the  10th  section  a  defendant  may  plead  as  many  several 
matters  as  he  may  think  necessary  to  his  defence.  By  the  ten 
pound  act,  the  defendant  is  allowed  to  plead  or  give  notice  of 
a  set-off.  Where  a  larger  sum  is  due  from  the  plaintiff,  it  is 
more  proper  to  plead  than  to  give  notice.ff  But  supposing  the 
plea  to  be  bad,  the  plaintiffs  have  made  it  good,  by  replying, 
without  objecting  to  the  matter  of  form,  by  special  demurrer. 
20 
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As  to  Fairchtld's  interest,  it  appears,  from  *the  pleadings,  that  IN  error. 
he  only  had  an  authority  to  collect,  and  nothing  more.  albany" 

As  to  the  second  plea  in  bar;  that  plea  states  an  assign-    March, i8ii. 
ment  by  Biley  to  Fairchild,  in  preference  to  his  other  creditors.  ^"^"^^^"'*'**^ 
It  is  a  principle  applicable  to  the  insolvent  act  of  1811,  that         *"^* 
after  the  passing  of  that  law,  if  any  one  should  become  an  in-      Brisbas 
solvent  under  the  act,  he  cannot,  idter  becoming  such  insolvent, 
assign  or  distribute  any  of  his  property.     One  object  of  this 
statute  is  to  prevent  fraud  ;  it  should,  therefore,  be  construed 
liberally.     The  statute  itselSf^  in  the  1st  section,  prohibits  this 
very  act :  it  compels  the  debtor  to  swear  that  he  has  not  made 
any  preference  among  his  creditors,  or  any  preferential  assign- 
ment of  his  property  after  he  had  become  insolvent.     Every 
penalty  in  a  law  implies  a  prohibition,!  and,  in  the  7th  section  «*  ^''^-  ^^ 
of  the  act,  there  is  a  penalty  imposed  on  preferential  assign-  '^' 
ments.     This  assignment  was  made  by  Riley  subsequent  to  his 
becoming  an  insolvent. 

The  suit  was  not  brought,  as  is  asserted  by  the  Court  below, 
in  the  names  of  the  right  persons,  but  should  have  been  in  the 
names  of  Riley^s  assignees.     By  the  common  law,  choses  in  ac- 
tion could  not  be  assigned,  but  the  act  enables  assignees  to  col- 
lect debts  in  their  own  names.    A  plaintiff  must  show  that  the 
debt  which  he  demands  is  not  only  due  from  the  defendant,  but 
is  due  to  himself;  and  the  demurrer  to  this  plea  confesses  that 
the  debt  was  due  to  Riley. %    After  the  assignment  of  Riley* $     %  Bm.  Abr. 
estate,  the  defendant  could  pay  the  debt  to  no  other  than  ^^^£!^, 
Riley^s  assignees :  of  this  assignment  he  had  complete  notice,  V^:A.  s!  58 
previous  to  the  commencement  of  the  suit,  for  a  newspaper  no-  ^^•^^'  '^• 
tice  is  a  sufficient  notice  under  the  statute.    Had  the  defend- 
ant paid  the  money,  after  notice,  to  the  insolvent,  it  would  have 
been  in  his  own  wrong,  and  would  have  been  no  defence  in  an 
action  by  Riley^s  assignees.<^  jA    gg,^*^ 

Henry y  for  the  defendants  in  error.  The  principles  contended 
for  on  the  opposite-  side,  are  not  disputed :  it  is  only  necessary 
to  show  that  they  do  not  apply  to  this  case.  From  the  plea,  it 
appears  that  the  defendant  dealt  with  the  plaintiffs  as  prin- 
cipals ;  that  the  debt  was  assigned  to  Fairchild,  for  a  fair  and 
valuable  consideration,  to  pay  a  debt  due  from  Fairchild  to 
Riley,  and  that  Fairchild  was  not  a  mere  agent  or  attorney  to 
♦collect  the  money.  In  the  replication,  it  is  denied  that  the  [  *  19 1 
plaintiffs  were  agents. 

Under  the  second  plea,  the  defendant  could  not  avail  himself 
of  the  set-off:  a  set-off  can  only  be  between  persons  dealing 
t<^ther,  and  mutually  indebted ;  and  there  must  not  only  be 
mutuality  of  indebtedness,  but  an  individuality.  ||     The  Supreme     g   Monta^uM 
Court  says,  "  You  shall  not  impair  the  right  of  a  third  person  by  ^  Set-off,  2S 
this  set-off:  '*  they  say,  "  You  shall  not  impair  the  right  of  the 
factor  by  this  set-off,  neither  will  we  hear  it,  because  it  will     IT  Cowp.  261 
draw  into   lamination  the  accounts  of  the  factor-^IT    Fairchild  Se^^fao.  ^ 
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IN  ERROR,  claims  under  the  assignment  which  was  made  for  a  good  con« 
ALBANY     sideration.     Mr.  Caines  asserts,  that  RileirwnB  the  person  really 

March,  I8ii.    interested :  now,  how  are  the  rights  of  Fairchild  to  be  tried  ? 

^^-^^^s^^^^  Can  the  Court  award  an  interpleader  ?  Or  would  they  examine 
^^^^*'  into  these  complicated  trusts,  on  affidavits  ? 
ButBAjr.  The  Court  below  considered  the  plea  bad,  because  it  wvc&  a 
special  plea  in  bar,  and  not  the  general  issue,  with  notice.  The 
right  of  set-off  was  not  given  by  the  common  law,  but  was  intro- 
duced by  statute,  and  the  statute  having  prescribed  the  mode  in 
which  a  party  may  avul  himself  of  his  set-off,  he  can  resort  to  no 
other.  This  was,  no  doubt',  intended  by  the  legislature  to  save 
costs,  and  to  avoid  the  intricacy  and  expense  of  special  pleading. 
The  10th  section  of  the  act,  for  the  amendment  of  the  law,  re- 
lied on  by  the  opposite  counsel,  does  not  vary  the  form ;  that 
section  merely  gives*  a  defendant  the  right  of  multiplying  his 
grounds  of  defence. 

It  is  said,  that  the  replication  to  the  plea  made  it  good :  it  is 
true  that  a  plea,  defective  in  matter  of  form,  is  cured  by  the 
replication ;  but  here  the  plea  is  defective  in  substance.  It  is 
not  insisted  that  a  set-off  is  admissible  only  between  parties  to 
the  record ;  but  the  main  fact  alleged  in  the  plea  is,  that  the 
plaintiffs  sold  as  factors,  and  not  as  principals:  the  replication 
denies  this  allegation,  and  takes  an  issue  upon  the  very  foun- 
dation of  the  equity  on  which  the  defendant  rested. 

As  to  the  second  special  plea,  it  will  appear,  upon  examina- 
tion, that  there  is  an  acknowledgment  of  a  debt  due  {xom  Riley 
to  Fairchild;  of  course,  that  there  was  a  consideration  for  the 
assignment ;  but  that  Fairchild  was  preferred  to  the  other  cred- 
hors.  The  English  bankrupt  law,  it  is  true,  would  render  such 
I  preference  void,  but  under  the  insolvent  act  of  1811,  it  is 
ralid  as  to  the  creditor  preferred,  and  the  whole  penalty  rests 

[  *  20  ]  ^''upon  the  insolvent,  by  precluding  him  from  the  benefit  of  the 
act.  There  was,  then,  a  perfect  right  vested  in  Fairchild,  of 
which  the  act  never  intended  to  devest  him.  There  is  no  in- 
timation, in  any  part  of  the  plea,  that  Riley  was  either  prose- 
cuted or  imprisoned ;  therefore,  the  plea  is  defective  in  sub- 
stance, under  the  statute.  It  was  urged,  on  the  other  side,  that 
the  7th  section  of  the  act  imposed  a  penalty  upon  those  who 
took  advantage  of  the  preference ;  but  that  refers  to  trusts,  and 
not  to  assignments  for  the  payment  of  debts.  The  plea  is  also 
bad,  because  it  does  not  appear  to  whom  the .  assignment 
was  made. 

It  was  contended,  also,  on  the  other  side,  that  RileyU  equi- 
table interest  passed  to  his  assignees ;  and  that  they  might  have 
sued  in  their  own  names.  This  is  denied :  the  assignees  would 
have  no  other  right  than  what  the  insolvent  himself  possessed. 
Suppose  the  insolvent  were  the  assignee  \  of  a  bond,  or  a  cestui 
que  trust ;  his  assignees  could  not  bring  ui  action  in  their  own 
names,  but  could  have  the  same  rights  only,  to  recover  the  debt, 
.  4  Aik.  193.  as  the  insolvent  had.f  The  action  was  properly  brought  in  the 
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name  of  the  present  plaintifTs ;  and,  as  was  said  by  the  Supreme  m  error 
Court,  the  claim  of  I^airchild,  on  the  one  hand,  and  of  the  as* 
signees  of  Riley,  on  the  other,  cannot  be  tried  in  this  suit. 
Suppose  the  money  were  to  be  brought  into  Court ;  would  the 
Supreme  Court  put  the  assignees  of  the  insolvent,  and  the 
holder  of  tlie  chose  in  action,  upon  their  trial  by  affidavits  ? 


ALBANY. 
March,  1815. 


Caiitis 

V. 

Brisban. 


Cainesy  in  reply,  denied  that  the  defendant  below  dealt  with 
the  plaintifis  as  principals ;  the  very  words  of  the  plea  show 
that  the  plaintifis  were  mere  agents.  The  individuality  and 
mutuality  of  the  parties,  therefore,  existed ;  for  the  parties  were 
the  defendant  and  Riley,  yrho/waa  the  only  person  interested 
before  the  assignment  to  FairchUd;  and  it  does  not  appear, 
from  the  pleadings,  that  the  plaintifis  had  any  lien  upon  the 
goods  or  debts  of  Riley.  In  answer  to  the  objection,  that 
the  plea  doe?  not  state  that  Rihy  was  prosecuted  or  im- 
prisoned before  the  assignment  to  FairchUd,  he  said,  that  it  was 
stated  that,  on  such  a  day,  Riley  became  an  insolvent,  within 
the  intent  and  meanii^  of  the  act,  and,  also,  that  the  assign- 
ment was  made  on  a  day  after  that  on  which  he  became  an 
insolvent. 

Cantine,  senator.  The  frfaintifi*  in  error  claims  to  have  the 
^judgment  of.  the  Supreme  Court,  in  this  cause,  reversed,  on  the 
ground  that  both  his  special  pleas,  in  bar,  are  good,  and  well 
pleaded ;  and  that  the  replication  of  the  defendants  in  error,  to 
the  first  special  plea,  is  bad;  because  it  traverses  what  is 
merely  matter  of  mducement  \  that  it  tenders  an  immaterial  is- 
sue ;  and  is  argumentative. 

The  Supreme  Court  determined  that  both  pleas  were  bad, 
and  on  that  determination  their  judgment  is  founded ;  on  the 
sufiiciency,  or  insufficiency,  of  the  replication  they  gave  no 
direct  opinion. 

Though  I  cannot  subscribe  to  the  correctoess  of  all  the  rea- 
soning of  the  Court,  in  support  of  their  judgment,  yet,  from  the 
view  I  have  taken  of  the  subject,  my  mmd  has  been  brought  to 
a  conclusion  in  favor  of  its  affirmance. 

There  appears  no  good  reason  against  the  right  of  set-ofi" 
in  this  cause,  if  the  plaintifi*  in  error  can  avsdl  himself  of  that 
right,  under  a  special  plea  of  set-ofi*.  The  statute  allows  a  set- 
off where  "  two  or  more  persons,  dealing  together,  are  indebted 
to  each  other,  or  have  demands  arising  on  contract,  or  credits, 
against  each  other."  Assuming  for  a  jEact,  what  the  plaintiff  in 
error  averred  in  his  plea,  that  the  goods  were  sold  to  him  by 
Riley,  through  his  agents,  Rrishan  fy  Rrannan,  for  the  profit 
and  account  of  the  said  Riley,  and  at  his  risk,  it  is,  maniiestly, 
a  dealing  together,  between  Riley  and  the  plaintifi*  in  error 
within  the  very  words  of  the  act. 

This  suit  might  have  been  brought  in  the  name  of  Riley,  as 
well  as  in  the  name  of  the  present  defendants  in  error ;  and,  in 
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fiV  ERROR,  such  case,  no  one  would  have  pretended  to  controvert  the  plain 
ALBANY      *'^'^  "S^^  ^^  set-off:  has,  then,  that  right  been  impaired  by 

March,  181&.    the  assignment  to  Fairchild,  or  by  the  circumstance  of  the  suita 

'^■^^^^^'^'''^-^  being  brought  in  the  name  of  Brisban  fy  Brannan,  tlie  agents 
CAi5Ei  ^f  Riley  1  I  think  not ;  this  case  presents  no  interfering,  or 
Ukisbait.  complicated  trusts ;  but  a  simple  and  direct  transmission  of  in- 
terest from  one  to  another,  making  only  a  change  of  parties  to 
the  same  interest.  The  assignment  to  Fairchild  could  not  at 
all  affect  the  rights  which  the  plaintiff  in  error  had  previously 
acquired:  he  took,  subject  to  the  equities  between  the  original 
parties :  it  would  be  in  the  highest  degree  unjust,  and  would 
render  the  statute  of  set-off  a  dead  letter,  to  permit  a  creditor 
to  deprive  his  debtor  of  his  right  of  set-off  by  a  transfer  of  his 
demand  to  a  third  person :  the  Supreme  Court  have  uniformly 

[  *  22  ]  taken  cognizance  *of  the  assignment  of  choses  in  action,  to 
avoid  driving  parties  into  a  Court  of  equity.  In  the  case  of 
Andrews  \.  Becker y  (1  Johns,  Cos.  411.)  the  defendant  pleaded 
a  release  of  the  action  from  the  plaintin  on  the  record :  to  this 
.  there  was  a  replication,  stating  that  the  bond,  on  which  the  suit 
was  brought,  had  been  assigned  to  Adams  fy  Parish^  of  which 
the  defendant  had  notice :  this  replication  was  held  to  be  good, 
and  the  interest  of  the  assignees  protected :  the  same  principle 
is  recognized  and  fully  established  in  a  number  of  subsequent 
decisions.  {Wardell  v.  £(fen,  2  Johns,  Cas,  121.  S,  C,  i 
Johns,  Rep,  531.  Liitlefield  v.  Storey,  3  Johns.  Cas,  425.) 

These  decisions  are  certainly  agreeable  to  equity  and  com 
mon  sense ;  but  upon  the  same  principles,  and  for  the  same 
reasons,  are  we  also  bound  to  protect  defendants  in  their  right 
of  set-off,  acquired  before  a  transfer  of  interest  by  the  plaintiffs 
on  record. 

To  limit  the  right  of  set-off  to  the  parties  to  the  record^ 
would  greatly  narrow  down  the  beneficial  operation  of  the 
statute.  The  former  decisions  of  the  Supreme  Court  have 
been  uniformly  in  favor  of  extending  the  benefit  of  this  statute  to 
the  parties  in  interest,  though  not  parties  to  the  record.  In  the 
case  of  Johnson  v.  Bloodgood,  (1  Johns,  Cas,  51.'^  the  Court 
decided,  that  they  would  protect  the  interest  ot  the  cestui 
que  trust  against  a  set-off,  which  would  have  been  good  against 
the  plaintiff  on  the  record,  had  the  interest  remained  in  him. 
The  same  principle  is  contained  in  the  case  of  lAttleJield  v. 
Storey,  (3  Johns.  Cas,  425.)  The  case  of  Ruggles  v.  Kceler 
(S  Johns,  Cas,  263.)  is  analogous  to  the  present:  the  Court 
there  permitted  the  defendant  to  set  off  a  demand  against  one 
Walker  Lewis,  in  bar  of  the  plaintiff's  right  of  action,  on  the 
ground  of  Lewises  being  the  party  in  interest,  Ruggles  having 
assigned  the  demand  to  him.  And  in  the  case  of  Tuttle  v. 
Beehe,  (8  Johns,  Rep,  152.)  the  Court  permitted  the  defend- 
ant to  set  off  bonds,  which  had  been  assigned  to  him  by  third 
persons,  against  the  plaintiff.  From  these  decisions,  it  is  mani« 
fest  that  the  Supreme  Court,  in  regulating  the  right  of  set-off, 
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have  always  had  regard  to  parties  in  interest,  though  not  parties  in  error, 
lo  thfj  record.     On  the  argument  in  this  Court,  it  was  contended,     albanv 
in  behalf  of  the  defendants  in  error,  that,  being  factors  of  Riley ^    March,  I815. 
they  had  a  right  to  bring  the  suit  in  their  names,  and  to  retain,  '^--•'^v^'^**-^ 
in  their  own  hands,  whatever  might  be  due  them  from  Rihy^  as       ^^^^=« 
having  a  legal  lien  *on  those  demands  to  satisfy  themselves  first;     Brisbait. 
and,  in  support  of  this  principle,  they  cited  Drinkwater  v.         [  *  23  ] 
Goodwirij  (^Cowpery  255.)  and  insisted  that  the  plaintiff  could 
not,  therefore,  set  off,  in  this  suit,  his  demand  against  Riley. 

It  is  not  necessary  to  deny  that,  as  factors,  they  had  a  lien  on 
this  demand  for  what  Riley  might  owe  them.  To  controvert 
the  correctness  of  the  conclusion,  that  the  plaintiff's  right  of 
set-off  was  thereby  destroyed,  let  it  be  conceded,  that  if  Riley 
had  been  indebted  to  them  at  the  time  when  the  goods  were 
purchajsed,  or  prior  to  the  time  when  the  plaintiff  in  error  ac- 
quired any  right  of  set-off,  that  their  lien  would  have  had  the 
preference  of  the  plaintiff's  set-off;  it  does  not  follow,  that  if 
such  lien  did  not  exist,  the  pleuntiff  would  still  be  deprived  of 
a  right  of  set-off.  The  case  of  Drinkwater  v.  Goodwin  is  not 
analogous  to  the  present  case ;  there  the  defendant  claimed  the 
benefit  of  a  payment  to  the  factor  of  Drinkwater^  and  showed 
affirmatively  that  the  factor  was  a  creditor,  having  a  lien  on  the 
demand  in  controversy.  In  this  case  it  appears  affirmatively 
that  the  factors  have  no  lien ;  because,  as  agents  of  Riley,  they 
have  assigned  the  demand  to  Fairchild,  for  his  use  and  benefit 
alone,  and  to  secure  to  him  the  payment  of  a  demand  he  had 
against  Riley,  The  assignment,  in  this  case,  must,  therefore, 
be  considered  in  the  same  light  as  one  made  immediately  by 
Riley  to  Fairchildy  and  in  which  the  defendants  in  error  have 
DO  sort  of  interest  whatever. 

The  next  inquiry  is,  Could  the  plaintiff  in  error  plead  his  set- 
off specially  in  bar  of  this  action ;  or  should  he  have  pleaded 
the  general  issue,  and  given  notice  of  it,  as  the  act  directs  ?  The 
remedy  by  set-off  is  a  creature  of  the  statute ;  it  did  not  exist 
at  common  law ;  the  plaintiff  in  error  was  bound,  therefore,  to 
confine  himself  to  the  remedy  as  appointed  by  the  statute. 
The  Supreme  Court,  in  the  case  of  Tuttle  v.  Beebe,  before  cited, 
say  that  this  statute  must  be  liberally  expounded.  It  is  un- 
doubtedly proper,  and  for  the  advancement  of  justice,  that  it 
should  be  so  construed ;  but  there  is'  certainly  a  wide  difference 
between  a  liberal  construction  of  a  statute,  and  a  total  departure 
from  its  provisions.  A  strict  construction  of  the  act  would  limit 
the  right  of  set-off  to  the  parties  to  the  record ;  but  to  answer  its 
beneficial  purposes,  it  is  necessary  to  extend  that  right  to  the  par- 
ties in  interest,  though  not  parties  to  the  record.  Agmn ;  the  act 
directs  that,  where  the  plaintiff  is  overpaid,  the  jury  shall  find  a 
"  verdict  for  ♦the  defendant,  and  certify  the  amount  due  from  the  [  *  24  ] 
plaintiff,  &c.  A  strict  and  literal  construction  of  this  branch  of 
the  statute  would  produce  the  difficulty  suggested  by  the  Supreme 
Court  in  their  decision  of  this  cause .  A  liberal  construction  would 
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ly  ERROR,  permit  the  defendant  to  set  ofT  as  much  as  w; 
ALBANY      protect  himself  against  the  claim  of  the  party  in  intc. 
March,  iBih.    not  to  the  record ;  and  yet  the  remedy  appointed  wouiv 
•-'^'"''^^'"^'^-^  sued,  because  exactly  in  the  form  prescribed  by  the  act ;  . 
Cannes      there  any  good  reason  to  suffer  a  departure  from  the  form  p. 
Brisbav.      scribed ;  it  is  not  at  all  necessary  to  promote  the  ends  of  justice. 
This  form  was  undoubtedly  appointed  to  facilitate  legal  pro- 
ceedings, and  to  dldencumber  them  from  the  intricacies  of  spe- 
cial pleading  ;  and  it  affords  as  ample  and  perfect  relief  as  can 
possibly  be  had  by  means  of  a  plea  of  set-off.     If  it  had  not 
been  intended  to  confine  a  party  to  the  form  prescribed,  the 
{M-oyision  would  have  been,  in  the  alternative,  that  he  might 
plead  his  set-off  specially,  or  plead  the  general  issue,  witli  no- 
tice of  it.     This  appears  manifest  from  the  consideration  that 
our  statute  is  taken  from  one  of  Geo.  II.,  on  this  subject,  in 
which  the  remedy,  by  set-off,  is  thus  given  in  the  alternative. 

In  1  Saunders,  136.  (note  4.)  Sergeant  Williams,  in  speak 
ing  of  remedies  given  by  statute,  says,  "  The  distinction  seems 
to  be  this;  where  a  statute  makes  unlawful  that  which  was 
lawful  before,  and  appoints  a  specific  remedy,  that  remedy  must 
be  pursued,  and  no  other."  And  in  the  case  of  HHlIer  v.  Tay- 
lor, (4  Burr,  2406.)  this  rule  was  considered  as  applicable  to 
civil  cases. 

A  subsequent  section  of  the  same  act  gives  to  a  party  a  right 
to  plead  as  many  several  matters  as  he  shall  think  necessary  for 
his  defence ;  and  it  was  strongly  urged,  that  a  just  and  liberal 
construction  of  this  section  gives  the  right  to  plead  a  set-off 
specially.  What  was  the  object  of  that  section  of  the  act  ?  What 
was  the  relief  intended  to  be  granted  ?  It  was  to  remove  a 
difficulty  which  existed  at  common  law.  Before  this  act  a 
party  was  not  permitted  to  plead  different  defences  to  the 
same  action.  But  it  is  not  necessary  to  permit  a  set-off  to  be 
pleaded,  specially,  to  carry  the  objects  of  this  section  into  full 
and  entire  effect ;  every  benefit  intended  to  be  secured  by  it,  is 
equally  attainable  by  a  plea  of  the  general  issue  with  notice ; 
and  because  a  defendant  may  now  plead  as  many  matters  as  he 
may  judge  necessary  for  his  defence,  it  by  no  means  follows 
[  *  25  ]  that  he  *inay  also  alter  a  prescribed  form.  The  le^slature  hav- 
ing thought  proper  to  appoint  the  mode  by  which  a  party  shall 
avail  himself  of  a  set-ofT,  and  that  mode  affording  a  full  and 
perfect  remedy,  it  would  be  manifestly  wrong  to  permit  a  de- 
parture from  it. 

But  if  the  plea  is  good,  the  replication  is  so  also ;  it  tenders 
a  full  and  perfect  issue.  What  is  the  fact  put  in  issue  by  the 
plea  ?  Why,  that  the  plaintiff  purchased  the  goods  of  Ailey, 
through  Brisban  fy  Brannan,  his  agents,  and  that  the  plaintiff 
had  a  set-off  against  Riley.  Suppose  the  repUcation  had  ailso 
negHtivoi  the  averment,  that  Riley  was  really  and  ultimately 
beni;ficlally  interested  in  this  suit;  and  the  cause  had  been 
brought  to  trial  before  a  jury ;  and,  on  the  trial,  the  plaintiff 
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had  £adled  to  prove  that  the  goods  were  sold  and  deUvered  to  in  error. 
him  by  Brisban  fy  Brannan,  as  the  agents  of  Riley;  would  it     alba  NY 
have  been  competent  for  him  to  prove  that  Riley  was  beneii-    March,  isii. 
dally  interested  in  any  other  manner  ?     Clearly  not.    The  in-  ^-^"n^'*^"*-^ 
terest  of  Riley ^  through  Brisban  fy  BrannaUy  is  the  fact  put  on       ^*^"** 
trial  by  the  plea ;  that  fact  is  fully  answered  by  the  replication,      Brisban. 
and  an  issue  tendered:  the  plaintiff's  demurrer,  therefore,  was 
not  well  taken. 

The  plaintiff's  last  plea  i$  manifestly  bad.  I  will  add  one 
reason  to  those  contained  in  the  decision  of  the  Supreme  Court. 
The  act  of  181 1,  which  prohibits  a  preferential  assignment  by  a 
debtor,  has  this  exception  in  it :  ''  But  this  proviso  shall  not  ex- 
tend to  any  debtor  who  shall  have  been  imprisoned,  impleaded, 
or  prosecuted,  as  aforesaid,  before  the  passing  of  this  act ;  nor 
shall  such  debtor  be  required  to  take  that  part  of  the  oath  which 
relates  to  a  preference  among  creditors." 

The  plaintiff's  plea  has  no  averment,  that  Riley  was  not  im- 
prisoned, impleaded,  or  prosecuted,  before  the  passing  of  the 
act.  If,  then,  an  assignment,  under  this  act,  to  a  bona  fide 
creditor,  made  by  a  debtor  imprisoned,  impleaded,  or  prosecu- 
ted, after  the  passing  of  the  act,  was  void,  yet,  if  such  debtor 
had  been  imprisoned,  impleaded,  or  prosecuted,  before  the  act 
was  passed,  he  had  a  right,  by  the  very  provision  of  the  act,  to 
make  a  preferential  assignment  to  a  bona  fide  creditor ;  such 
assignments  were  left  on  the  same  footing  as  though  this  act 
had  never  had  existence.  The  plea  admits  that  Fairchild  was 
a  bona  fide  creditor ;  and,  for  aught  that  appears  upon  the  face 
of  this  plea,  Riley  had  a  just  and  legal  right  to  make  the  as- 
signment *to  him.  I  am,  therefore,  of  opinion,  that  the  judg-  [  *  26  ] 
ment  of  the  Supreme  Court  ought  to  be  affirmed. 

Sanford,  senator.  Without  examining  all  the  questions 
which  learning  and  ingenuity  have  brought  into  discussion,  in 
this  cause,  my  mind  rests  with  satisfaction  upon  two  points 
which  are  decisive. 

Whether  the  second  plea  is  good  or  bad,  I  think  the  replica- 
tion sufficient.  The  plea  alleges,  that  Riley  was  the  real  vend- 
or of  the  goods ;  this  allegation  is  material,  and  is,  indeed, 
the  basis  of  the  whole  plea.  The  replication  denies  that  Riley 
was  the  real  vendor  of  the  goods,  and  thus  selects  a  single  cer- 
tain material  fact,  from  the  various  matters  set  forth  in  the  plea, 
and  puts  it  in  issue.  The  other  facts  are  admitted,  this  alone 
being  denied.  The  question,  whether  Riley  was  the  real  vend- 
or,, or  not,  appears  to  me  to  be  a  fair  and  material  issue,  and 
one  which  must  determine  the  whole  cause. 
•  The  third  plea  is  bad  in  substance.  Taking  the  facts  as  they 
are  stated,  Fairchild,  a  creditor,  had  a  right  to  obtain  payment 
from  Riley,  his  debtor ;  and  Riley  had  a  right  to  pay  this  cred- 
itor, in  preference  to  others.  Riley  assigtied  the  debt  demanded 
by  the  suit  to  Fairchild ,  who  received  it  in  part  payment  of 
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iN  ERROR  iJiVey'i  debt  to  him.  The'mteniion  of  Rihy  t\y  prefer  Foircht/a 
to  other  creditors,  and  to  apply  for  his  own  discharge  from  his 
debts,  cannot  invalidate  this  assignment,  or  payment.  Such  a 
transaction  is  clearly  valid  at  common  law,  and  is  not  imjieached 
by  the  statute  of  the  3d  of  April,  181 1. 

For  these  reasons,  I  am  of  opinion,  that  the  determinations 
of  the  Supreme  Court,  upon  both  demurrers,  were  correct,  and 
that  their  judgment  ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the  Court,  it  was  there- 
upon ORDERED  and  ADJUDGED,  that  the  judgment  of  the  Supreme 
Court  be  affirmed;  and  further,  that  the  defendants  in  error 
recover  against  the  plaintiflT,  their  damages,  by  reason  of  the  de- 
lay of  the  execution,  and  also  their  costs,  in  defending  the  writ 
of  error,  in  this  cause,  to  be  taxed,  &c. ;  and  that  the  record  be 
remitted,  &c. 

Judgment  of  affirmance. 


ALBANY, 
April,  1815. 

Solomons 

V. 
M'KI^8TRT. 


ATiirch  2dlh. 
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*Levy  SohOMOfiSj  plaintiff  in  error ^ 

against 
John  M'Kixstry,  defendant  in  error. 


An  award  of      A  WRIT  of  crror  was  brought  to  reverse  the  judgment  of  the 
[!!!^fi!.°i„«^K«  Supreme  Court  in  this  cause.     For  the  facts  m  the  case,  and 

specinc  sum,  oy*,  r    \^      r^  i^i  ir^^^i  i« 

one  party  to  the  the  judgment  of  the  Court  below,  see  the  S.  C,  reported  m 

without    a    re- 

'^  Where  an  THOMPSON,  Ch.  J.,  gave  the  rcasons  for  the  judgment  of  the 
umpire  award-  Court  bclow,  which  wcrc  thc  samc  as  those  stated  in  the  report 
femS 'Should"  of  the  case  in  that  Court. 

pa  V  to  the  plain-  The  causc  was  argucd  by  Van  Vechten,  for  the  plaintiff  in 
sum  witrhu^  ^"'or ;  and  by  Woodworth,  for  the  defendant  in  error. 

re<t  until   paid, 

I  tr  appcared'to  The  counsel  for  the  plamtiff  in  error  cited  Kifd  on  Aicardsy 

hnve    a    just  206.     1  Ld.  Raym.  246.     2  Saund.  62  a.     12  >iorf.  129.     8 

IbmL^t  for^ihtt  Co.  193.     Bascolfs  case,  2  Sau7id.  61  n.  5.     1   Caines,  319. 

sum,  or  ev«n  Atk,  64i,     1  Cflinc*,  363.     KydonAivardsy^52,2^.     I  Roll. 

Tr'^Id/Mh^  Ab.  362.     2    Co.  192.     Cro.  Jac.  663. 

•thoulii  any  or- 

o7ca!cuUibnof  The  couuscl  for  the  defendants  in  error  cited  1  Burr.  Rep. 
interest        be  280.     Coincs,  319.     7  Term  Rep.  73.     3  Atk.  644. 

found  in  the  ac-  ■' 

count,        upon 

proof  thereot  being  made  by  the  defendant  to  the  plaintiflT,  the  plaintiflT  should  immediately  refund  to  the 

defendant  the  amount  thereof,"  the  award  was  held  Jinal  and  valid. 

Where  an  umpire  was  chosen  and  appointed,  of  and  concerning  the  vremises,  and  it  was  stated  that  he 
took  upon  himself  the  burden  of  the  umpirage,  it  is  to  be  intended  that  ne  awaraed 


natter  submitted,  {a) 
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{a)  Vid.  Bycrs  v.  Van  Deutm,  5  WendelPt  Rep.  268. 
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ALBANY, 

April,  1815. 

Solomons 

V. 
M'KlNSTRY. 


[*2S] 


Cantine,  senator.    On  the  argument,  two  objections  were  in  error 
urged  against  the  judgment  of  the  Supreme  Court. 

1st.  That  the  award  was  not  confined  to  the  subject  matter 
of  the  submission. 

2d.  That  it  was  not  final.  With  the  latter  objection,  a  want 
of  mutuality  in  the  award  was  in  some  measure  mixed ;  but  as 
that  was  not  much  relied  upon,  and  as  the  opinion  of  the  Su- 
preme Court  places  that  question  on  a  footing  which  cannot  be 
controverted,  I  shall  confine  my  examinations  to  the  two  ques- 
tions stated. 

The  difficulty,  in  this  case,  does  not  arise  from  a  difierence 
of  opinion  respecting  the  principles  on  which  awards  are  to  be 
construed,  but  in  the  application  of  those  principles ;  for,  if  the 
award  is  not  confined  to  the  subject  matter  of  the  submission, 
or  is  not  final,  it  is  void. 

*Upon  this  subject  much  confusion  has  arisen  from  two 
sources:  1st.  From  a  difierence  between  the  extreme  nicety 
formerly  observed  in  the  construction  of  awards,  and  the  grad- 
ual relaxation  which  has  taken  place  down  to  the  present  time ; 
and,  2dly.  From  the  almost  infinite  variety  of  forms  in  which 
awards  are  made,  arising  necessarily  from  the  circumstance 
that  they  are  generally  penned  by  persons  not  well  versed  in 
legal  proceeding,  and  not  unfrequently  by  those  who  are  wholly 
unskilled  in  the  ct:>nstruction  of  language ;  and  these  causes  pre- 
sent a  difiiculty  that,  probably,  can  never  Be  entirely  removed. 
There  ever  wiU  be  some  uncertainty  in  the  application  of  the 
general  rules  which  govern  the  construction  of  awards. 

From  a  careful  examination,  however,  of  the  questions  which, 
ia  this  case,  are  presented  for  our  decision,  there  appears  to  be 
fewer  and  less  difiiculties  than  I  apprehended  when  I  first  heard 
the  argimient ;  and  I  am  entirely  satisfied  that  the  judgment  of 
the  Supreme  Court  is  correct,  and  ought  to  be  afiirmed. 
•  The  submission,  in  this  cause,  was  limited  to  the  copartner- 
ship accounts  of  Levy  Solomons  fy  Company ;  but  the  umpire, 
in  his  award,  does  not  aver  that  his  umpirage  was  made  '^  of  and 
upon  the  matters  submitted ; "  it  is  general,  and  awards  ^^  that 
Solomons  shall  pay  MKimiry  423/.  19^.  4e/.,  as  MKinstry 
appeared  to  have  a  just  claim  on  Solomons  for  that  sum,  or 
more  if  insisted  upon."  It  is  contended  that  here  arises  an 
uncert^nty,  from  the  award  not  being  limited  to  the  submission, 
which  renders  it  void.  If  the  rule,  requiring  that  an  award 
shall  not  go  beyond  the  submission,  is  to  be  so  strictly  construed 
as  to  make  it  necessary  that  it  should  be  averred,  in  terms,  to  be 
so  limited,  then  this  award  would  be  clearly  bad,  because  it  may, 
from  the  comprehensiveness  of  its  terms,  embrace  difierences 
not  submitted ;  but  the  law  does  not  require  this  extreme  nicety. 
A  more  just  and  reasonable  interpretation  of  the  rule,  one  more 
consonant  to  co  n;non  sense,  and  better  calculated  to  promote 
tho  en'^<  '»*'  ju«tic?».  is,  that  where  the  words  of  an  award  are  so 
coinpitii.; :  :\'*  tiiut  iliev  may  take  in  matters  not  within  the 
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submission,  yet  it  shall  be  presumed  that  nothing  beyoiui  it  was 
awarded,  unless  the  contrary  be  expressly  shown ;  and  the  cor^ 
rectness  of  this  construction  is  fully  established  by  Kyd,  in  hia 
Treatise  on  Awards,  170,  and  the  authorities  there'  cited ;  and. 
also,  in  the  ca^e  of  Hopper  v.  Hasket  (I  Ktbie,  738.) 

*In  Raicliffc  v.  Bishop^  (1  Keble,  865.)  it  was  expressly  ad- 
judged, that  it  was  not  necessary  that  an  award  should,  in 
terms,  purport  to  be  '^  of  and  upon  the  premises ; "  that  it  was 
suJiBcient,  if,  by  the  submission,  it  was  provided,  that  it  should 
be  made  '^  of  and  upon  the  premises ; ''  for  that,  in  such  case, 
it  must  be  intended  that  the  award  is  limited  to  the  submission, 
unless  the  contrary  appear  on  the  face  of  it.  The  submission, 
in  this  case,  provides,  expressly,  that  the  award  shall  be,  <<  tit 
and  concerning  the  said  matters  in  differences^  &c.,  in  substance, 
the  same  as  "  of  and  concerning  the  premises ;  ^'  and  no  mis- 
chief can  arise  from  the  adoption  of  this  rule,  because  the  party 
objecting  has  a  right,  to  show,  by  pleading,  that  matters  out  of 
the  submission  are  embraced  in  the  award.  In  the  case  of  ht" 
gram  v.  Webb,  (1  RolL  Rep.  362.)  there  was  a  submission 
of  all  suits  and  controversies  between  the  parties,  respecting 
tithes  of  ^'  corn  and  hay  in  a  certain  parish ; "  the  award  was.  that 
the  defendant  should  pay  the  plaintiff  40/.,  and  that  the  plain- 
tiff should  permit  all  suits  and  controversies  between  them  to 
cease.  On  a  suit  brought  on  the  award,  the  plaintiff  averred 
that  there  were  not  any  other  suits  for  tithes ;  the  defendant 
rejoined,  that  there  were  other  suits,  but  not  concerning  the 
tidies;  the  plaintiff  had 'judgment,  which  was  affirmed  in  the 
exchequer  chamber,  on  the  ground  that  the  order,  ^'  that  all 
suits  should  cease,"  should  be  confined  to  suits  relating  to  tithes, 
as  they  only  were  within  the  submission.! 

The  award  is  said  not  to  be  final,  because  the  umpire  alleged 
that  more  was  due  than  the  sum  awarded,  if  insisted  on,  and 
that  MKinstry,  therefore,  was  not  bound  by  it ;  and  that  this 
award  would  not  have  been  a  good  bar  against  a  suit  he  might 
have  brought  on  the  original  demands.  It  does  not  appear  to  me 
that  this  conclusion  follows,  necessarily,  or  that  it  is  even  a  fair 
and  rational  one. 

The  award  was  not  drawn  with  technical  nicety,  but  with 
sufficient  accuracy  to  communicate,  distinctly,  the  intention  and 
meaning  of  the  umpire ;  the  obvious  interpretation  is,  that  from 
the  evidence  produced,  he  was  satisfied  that  a  greater  sum  was 
strictly  due  to  SfKinstry  than  what  was  awarded ;  but  as 
MKnstry  did  not  think  proper  to  insist  upon  or  clcum  the 
whole,  he  had,  with  lus  assent,  given  his  award  for  a  less  sum. 
As  the  umpire  had  taken  upon  himself  the  umpirage,  he  was  in 
duty  bound  to  do  exact  justice  between  the  parties ;  to  award 
*less  than  he  was  conscientiously  satisfied  was  due  to  MKinstrtfy 
without  his  assent,  would  have  been  palpably  unjust ;  the  fair, 
honest,  and  legal  presumption  is,  that  RtKinsiry  consented  to 
the  reduction  of  the  sum ;  he  was,  therefore,  concluded  bv  it 
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and  it  certainly  cannot  lie  with  Solomofis  to  find -fault.  Another  l^  error, 
objection  was  urged  against  this  award,  on  the  ground  that  it 
was  not  final,  which,  on  the  argument,  struck  me  as  being  se^ 
lious ;  but,  from  subsequent  reflection,  I  am  convinced  that  it 
is  as  untenable  as  the  others.  The  award  provides,  that  should 
any  errors  in  addition,  or  calculation  of  interest,  be  found  in  the 
account,  upon  proof  of  such  errors  being  made  by  Solomons  to 
3tKimtn/,  the  latter  should  immediately  refund  the  amount 
thereof.  It  was  said,  that  there  were  several  modes  of  calcu- 
lating interest,  and  that  the  adoption  of  the  one  or  the  other 
would  produce  a  very  diiTerent  result  as  to  the  amount.  It  is 
true  that  there  are  different  modes,  which  may  sometimes  oc- 
casion a  material  variance.  But  the  fair  and  rational  presump- 
tion is,  that  the  umpire  adopted  the  mode  recognized  in  the 
<'K)urts  of  justice  in  the  country  where  the  contract  was  made ; 
and,  at  all  events,  as  the  parties  had  submitted  their  differences 
lo  arbitrament,  they  were  concluded  by  the  mode  adopted  by  the 
jmpire ;  by  their  submission,  they  constituted  him  as  much  their 
judge  on  that  question  as  any  other,  and  were  as  much  bound 
by  his  decision  as  they  would  have  been  by  the  judgment  of  a 
Court  of  law ;  the  mode  of  calculating  of  interest  was  not, 
therefore,  among  the  objects  of  revision  and  correction  pro- 
vided for  by  the  award ;  the  errors  to  be  revised  were  exclu- 
sively confined  to  mistakes  which  the  umpire  might  have  made 
in  the  multiplication  or  addition  of  figures.  There  was  no  part 
of  the  merits  of  the  controversy  left  open,  nor  did  the  umpire 
delegate  any  portion  of  his  power  or  authority  to  another.  The 
sum  due,  thtt  time  for  which  it  should  bear  interest,  and  the 
manner  in  which  that  interest  was  to  be  calculated,  he  had  de- 
termined. 

This  case  does  not  come  within  the  reason  of  any  of  those 
where  awards  have  been  considered  as  void,  in  consequence  of 
containing  provisions  for  refunding  a  part  of  the  sum  aivarded, 
under-certain  circumstances.  These  cases  will  all  be  found  to 
apply  only  where  the  sum  to  be  refunded  is  part  of  the  prin- 
cipal, and  depending  upon  evidence,  and,  therefore,  entering 
into  the  merits  of  the  controversy ;  and  not  as  in  the  present 
case,  which  depends  upon  mere  arithmetical  calculation. 

♦Suppose  this  part  of  the  award  had  been  left  out,  would  it 
have  varied  the  rights  or  remedies  of  either  of  the  parties  ?  In 
that  case,  if  any  errors  had  been  discovered  in  the  calculation, 
or  addition  of  interest,  Solomons  would  have  been  entitled  to  re- 
dress in  a  Court  of  equity ;  but  that  Court  could  not  have  in- 
terfered to  correct  any  errors  in  judgment  which  the  umpire 
might  have  committed.  Does  the  award,  as  it  stands,  provide 
any  mode  of  reUef  to  Solomons,  for  errors  in  calculation,  or  ad- 
dition of  interest,  other  than  by  having  recourse  to  a  Court  of 
chancery  ?  He  could  not  have  maintained  an  action  at  law  on 
the  award,  until  he  had  first  proved  that  there  were  errors  in 
the  calculation  or  addition,  of  interest ;  that  is  the  condition  on 
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IS  ERROR,  which  alone  he  is  entitled  to  call  on  SrVKinstry  to  refund.     Prool 

ALBANY,     means  legal  proof;  and  how  could  he  produce  legal  proof  of 

April,  1815.     the  existence  of  such  errors,  without  first  having  resort  to  a 

^"^^'^'^''^^^  Court  of  equity  ?     This  part  of  the  award  is  utterly  useless,  and 

oLOMoira     JJ^^g\^l  {jg  stricken  out  without  any  prejudice  whatever  to  either 

M'Ki5STRT.    party ;  it  is  mere  surplusage. 

I  am  for  affirming  the  judgment  of  the  Supreme  Court. 
Ap-a  3d,  This  being  the  opinion  of  the  Court,  (^Bishop,  senator,  dis- 

senting,) it  was  thereupon  ohdered  and  adjudged,  that  the 
judgment  of  the  Supreme  Court  be  affirmed,  and  that  the  de- 
fendant in  error  receive  his  damages,  by  reason  of  the  delay  of 
execution,  and  their  costs  in  this  Court ;  and  that  the  record  be 
remitted,  &c. 

Judgment  affirmed. 


END    or   THE    CASES    IN   ERROR. 
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Short  against  Wilson  and  others. 

THIS  was  an  action  of  trespass  on  the  case,  which  was  tried  a.,  by  bis 
at  the  Ontario  circuit,  in  JunCy  1814,  before  Mr.  J.  Van  Ness,  ^^>  ^^^ 
and  a  verdict  taken  for  the  plaintiff,  subject  to  the  opinion  of  im^onvevei 
the  Court.  ^^^^  «^J««{  ^ 

The  declaration  contained  four  counts,  in  the  three  first  of  eontrocTof^pur^ 
which  the  plaintiff  alleged  an  injury  to  his  reversion  in  100  ^^j  ijfdlted 
acres  of  land,  in  lot  No.  53,  in  township  No.  11,  in  the  town  a^^  '*  Isd, 
*o( Phelp$,  by  dig^ng  and  carrying  B.waj gypsum:  the  fourth  [  *34  ] 
was  a  count  in  trover.    The  defendant  pleaded  the  general  ™^f^y  ^^^^ 

J  1  •  1     1         J         •        xL     x'^1  J     11      •  •"•  covenanted 

issue,  and  several  special  pleas  denying  the  title,  and  alleging  a  tp    pay    one 
title  out  of  the  plaintiff.  •  SSeSlOT^^on 

The  original  title  to  the  land  was  in  Oliver  PAelpSy  under  ^e  23d^of  ^iT. 
whom  both  parties  claimed ;  and  the  plaintiff  produced  a  deed  i^f  1799,  &c.j 
from  PAe^5,  for  the  premises  mentioned  in  the  declaration,  Sktjfhe^ed 

in  i^rformance, 
A.  was  to  be 
discharged  from  makinr  a  conveyance,)  in  tru$t,  to  convey  the  premises  to  M,  or  his  appointee,  when 
he  should  have  made  the  payments  ana  performed  the  covenants  stipulated  in  his  contract. 

A.f  by  B.f  his  atlomey,  covenanted^  the  22d  of  September,  1799,  to  convey  part  of  the  lot  to  £f..  who  pdd 
part  of  the  p«ircbase  to  6,,  and  the  residue  to  A,,  who  conveyed  the  premises  to  8.,  by  deed,  oated  l4th 
of  November,  1801. 

M.  havinf  failed  to  perform  his  contract,  B.,  by  a  deed,  (dated  the  S9th  of  September,  1813,  and  executed 
by  virtue  of  a  power  from  A.,  dated  the  16tb  of  December,  1799,)  reciting  that  A.  had  assigned  the  con- 
tract of  if.  to  C,  in  trust,  for  the  executors  of  O.,  conveyed  the  premises  in  question  to  C7  It  was  heUt, 
that  S.  had  a  rood  title,  under  his  deed,  notwithstanding  tne  previous  contract  with  ilf.,  and  the  deed  to  B.  ; 
as  M,  having  railed  to  perform  his  contract,  the  truH  in  B»  was  at  an  end,  and  resulted  to  A,,  and  B,  had 
no  authority  to  execute  a  deed,  aAerwards,  without  a  new  power. 

That  A.  and  B.  having,  subsequently  to  the  deed  of  trust,  made  the  agreement  with  S.,  ^ich  had  *  eeih 
carried  mto  effect,  it  was  a  revocation  of  the  truH,  as  it  rcurarded  S.,  uid  that  the  subsequent  deed  tA  C 
«as  inoperative  on  the  ground  of  the  adverse  posiession  of  a. 

An  action  on  the  case,  in  the  nature  of  waste,  1  ics  against  the  assignee  of  a  lessee. 
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ALBANY,     made  by  the  plcuntiif  with  Peter  B.  Porter,  as  attorney  for 
^^^^^^^^}^  Oliver  Phelps.    The  articles  of  agreement  bear  date  the  22d 
Short       ^^  September,  1799.     The  power  of  attorney  to  Porter  was  not 
▼.  produced,  but  the  case  furnishes  abundant  evidence  that  Phelps 

WiLsoH.  ratified  the  act,  and  adopted  it  as  his  own ;  for  he  received  part 
of  the  consideration  money,  and  executed  a  deed  pursuant  to* 
the  contract.  There  would,  therefore,  be  no  doubt  of  the 
plaintiflTs  title  to  the  lot,  if  it  were  not  for  the  previous  con- 
tract, made  with  Adam  AEIler,  bearing  date  the  23d  of  August, 
1797,  and  the  deed,  in  trust,  given  by  Phelps  to  Peter  B.  and  -4ii- 
gustus  Porter,  bearing  date  Uie  16th  of  January,  1799.  A  little 
examination,  however,  will  show,  that  neither  of  these  instru- 
ments will  form  any  objection  to  the  plaintiff's  title  to  the  land. 
By  the  contract  with  Miller,  the  deed  was  to  be  given  in  1802 ; 
the  consideration  money  to  be  paid  by  instalments,  all  payable 
before  the  deed  was  to  be  given ;  and  the  contract  expressly 
provides,  that  if  Miller  should  fiiil  in  the  performance  of  any  of 
the  covenants  on  his  part,  then  Oliver  Phelps  was  to  be  fully 
discharged  and  acquitted  from  making  the  conveyance.  By 
these  articles,  the  first  payment  fell  due  the  23d  of  August, 
1799;  Miller  failed  in  performing  his  contract;  this  appears 
I  •  37  ]  from  nimierous  *parts  of  the  case,  and  is  expressly  so  recited 
in  the  deed  from  P.  B,  and  A.  Porter  to  Brooks,  under  which 
the  defendants  claim.  Miller  having  failed  in  the  performance 
of  his  contract,  Phelps  had,  undoubtedly,  a  right  to  avail  him- 
self of  the  forfeiture,  according  to  the  provisions  in  the  articles 
of  agreement.  There  can  be  no  stronger  evidence  of  his  in- 
tending so  to  do,  than  the  sale  made  oithe  same  land  a  short 
time  thereafter,  (22d  of  September,  1799,)  to  the  plaintiff  in  this 
cause. 

The  deed,  in  trust,  ^ven  by  Phelps  to  P.  B.  and  A.  Portei , 
would  form  no  impediment  to  the  contract  made  with  the 
plaintiff,  for  it  was  made  through  the  agency,  and  with  the  as- 
sent, of  all  parties  to  the  deed  in  trust,  both  principal  and  at- 
torneys, the  cestuy  que  trust  and  trustees.  Peter  B.  Porter 
made  and  signed  the  contract,  Augustus  received  part  of  the 
consideration  money,  and  Phelps  the  residue  ;  and  he  also  con- 
summated the  title,  by  giving  the  deed  pursuant  to  the  con- 
tract. Here,  then,  was  a  revocation  of  the  trust,  so  far  as  it 
related  to  this  land,  with  the  assent  and  concurrence  of  the 
trustees,  and  cestuy  que  trust.  Besides,  the  trustees  had  not, 
under  their  deed,  any  authority  to  execute  the  trust.  This 
deed  refers,  generally,  to  the  contracts  that  had  been  made  by 
Phelps;  and  the  trustees  were  only  directed  to  give  deeds  to 
such  purchasers  as  should  fulfil  the  conditions  and  payments, 
in  their  respective  articles  of  agreement  stipulated,  according  to 
the  tenor  and  effect  of  such  articles.  Miller  did  not  fulfil  his 
contract,  and  the  trust,  so  far  as  it  respected  him,  was  at  an  end, 
and  resulted  to  Phelps;  (1  Cruisers  Dig.  475.  2  Fonb.  B.  2. 
ch  5.  s.  1.)  and  the  trustees  had  no  authority  to  give  a  deed 
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without  some  new  power  or  direction  from  the  cestuy  que  trust,     alba  NY, 
Such,  also,  must  have  been  the  understanding  of  all  parties  at  Jai'^^ry,  Im  ». 
that  time ;  for  no  deed  was  executed  under  these  articles  until       s^ynT 
September^  1813,  when  it  was  given  to  Peter  C.  Brooks,     Nor  v. 

can  the  power  of  attorney,  given  by  Phelps  to  P.  B.  and  A.  Wilson. 
Porter^  on  the  16th  of  December^  1799,  in  any  manner  impeach 
the  plaintiflTs  title ;  that  was  a  power  to  transfer  certain  lands, 
and  articles  of  agreement,  to  secure  to  Rebecca  Gorham,  and 
others,  the  sum  of  12,500  dollars,  and  the  bond  and  articles  of 
agreement  with  Miller  were  assigned  to  BrooJcs,  in  trust,  to  be 
paid  to  the  heirs  or  administrators  of  Nathaniel  Gorham,  when 
collected.  This  power  is  dated  after  the  contract  made  with 
the  plaintiff  for  the  land  in  question,  and  could  not  prejudice  his 
rights.  ABller's  bond  and  articles  were  assigned,  among  con- 
siderable other  property,  in  trust,  for  *the  heirs  or  administra-  [  *  38  J 
tors  of  Gorham;  and  nothing  appears  to  have  been  done  under 
the  assignment  for  seven  or  eight  years  afterwards,  when  Miller 
was  prosecuted  upon  the  bond,  and,  being  unable  to  pay, 
abandoned  his  whole  contract,  which  was  for  much  more  land 
than  what  is  now  in  question;  the  assignment,  therefore,  to 
BrooTcSy  was  not  absolutely  inconsistent  with  the  sale  of  the  one 
hundred  acres  to  the  plaintiff.  It  may  be  operative  and  effec- 
tual as  to  the  residue  of  the  land  included  in  MtUer^s  contract. 
The  defendants  must  fail  on  the  issue,  which  alleges  the  title  to 
be  in  Brooks,  for  when  the  deed  was  given  to  him,  there  was 
clearly  an  adverse  possession  in  Spon^  who  held  under  the 
plaintiff.  I  am,  therefore,  satisfied  that  the  legal  title  to  the 
land  in  question  is  in  the  plaintiff,  and  his  claim  to  recover  is 
fortified  and  strengthened  by  the  equity  of  the  case  being,  also, 
with  him. 

If  the  plaintiff  has  made  out  a  legal  title  in  himself,  there  can 
be  no  objection  to  his  maintaining  this  action.  Spon  was  in 
possession  as  his  tenant,  under  a  lease ;  and  the  defendants, 
previous  to  the  time  when  the  waste  is  alleged  to  have  been 
committed,  took  from  S^on  an  assignment  of  his  lease ;  neither 
this  lease,  nor  the  assignment,  is  particularly  set  out  in  the  case, 
but  no  objection  appears  to  have  been  made,  upon  the  trial,  to 
the  competency  or  sufficiency  of  the  proof  of  them.  We 
must,  therefore,  consider  the  defendants  as  the  assignees  of  the 
plaintiff's  tenant,  and,  of  course,  liable  to  this  action,  (2  iSotMuf. 
252.  note.)  We  are,  accordingly,  of  opinion,  that  the  plaintiff 
is  entitled  to  judgment. 
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ALBANY, 
January,  1816. 

ATRicAir  soc.  The  New*  York  African  Society  for  Mutual  Relief 
yjJ^^ck.  against  James  Varick  and  others. 

In  <M>t  on  a  THIS  was  an  action  of  debt  on  bond,  and  came  before  the 
^^wuitM  or  Court  on  a  general  demurrer  to  the  second  count  in  the  plain- 
irusuea,  of  a  tiffs'  declaration. 

^ZaU^'^SL      'I'his   count  stated,  that  the  defendants,  by  their  certain 
corporation  by  writing  obligatory,  acknowledged  themselves  to  be  held  and 
the  eMporaUon  finnly  bound  unto  the  plaintiffs,  by  the  description  of  the  stand- 
may  declare  in  ing  committee  of  the  Neuh'York  African  Society  for  Mutual 
[    39  ]         Belief,  in  *the  sum  of,  &«.,  to  be  paid  to  the  plaintiffs  when 
andmayadi^'  ^®  defendants  should  be  thereunto  afterwards  requested,  with 
that  the  bon<i  condition,  that  if  Daniel  Barry j  one  of  the  defendants,  diould 
Ifa^bT^cto!  weU  and  truly  observe  and  perform  the  duties  enjoined  upon 
tcription  of  the  him  as  treasurer  of  the  JNeto-York  African  Society  for  Mutual 
eommuue,    c.    ^leKc/",  he  having  been  appointed  treasurer  for  one  year,  then 
the  said  obligation  was  to  be  void :  the  breach  averred  was,  that 
Barry  embezzled  800  dollars  which  he  had  received  as  treas- 
urer, and  absconded  with  it 

Biker  J  in  support  of  the  demurrer,  cited  Gould  v.  Bamesy  3 
Taunt.  Bep.  503.     Taft  v.  Brewster,  9  Johm.  Bep.  334. 

ArUhon,  contra.  He  dted  Kyi  on  Corp.  287.  6  Co.  65.  a. 
10  Co.  125.  h.     3  WaU.  184.     Wilet's  Rep.  557. 

Per  Curiam.  This  case  comes  before  the  Court  on  a  demurrer 
to  the-  second  count  in  the  declaration.  The  action  is  debt, 
upon  a  bond  given  by  the  defendants  to  the  pkintifis,  for  the 
faithful  discharge  of  the  duties  of  treasurer  of  the  society,  by 
Daniel  Barry.  The  declaration  sets  out  the  condition  of  the 
bond,  with  an  averment  of  a  breach.  The  second  count  states, 
that  the  defendants  acknowledged  themselves  to  be  held  and 
firmly  bound  unto  the  plaintiff,  by  the  description  of  the  stand- 
ing committee  of  the  New^YorJc  African  Society  for  Mutual 
Relief  dLc,  to  be  paid  to  the  plaintiff,  &c.  The  ground  upon 
which  this  demurrer  was  placed  by  the  defendants'  counsel  was, 
that  the  suit  should  have  been  in  the  name  of  the  trustees,  or 
committee,  and  not  in  the  name  of  the  corporation.  From  the 
demurrer  books,  it  does  not  appear  that  any  trustees  are  named. 
There  is  no  oyer  of  the  bond  ;  and  the  most  that  can  be  col- 
lected from  the  pleadings,  is  a  misnomer  of  the  corporation. 
By  the  declaration,  however,  it  appears  that  the  solvendum  is  to 
the  plaintiff  by  -the  true  corporate  name,  and  this  is  sufficient. 
(3  PRh.  184.)  Where  a  deed  is  made  to  a  corporation,  by  a 
name  varying  from  the  true  name,  the  plaintiffs  may  sue  in  their 
true  name,  and  aver  in  the  declaration,  that  the  defendant  made 
the  deed  to  them,  by  the  name  mentioned  in  the  deed.  The 
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aUegalion  in  the  declaration,  that  the  defendants  acknowledged     Albany. 
themselves  to  be  bound  unto  the  plaintiffs^  by  the  descrtptiany  Jm|»oo^6^ 
&c.,  is  equivalent  to  such  an  averment.     (10  Co.  125.  6.     1  ^^*^^^"*"^ 
Kyd  ^on  Corp.  287.)     The  demurrer  is,  therefore,  not  well      '^^V. 
taken^  and  the  plaintiff  is  entitled  to  judgment.  ^^^- 


DUKHAM 


Judgment  for  plaintiffs. 


[*40] 


Dunham  against  Dey. 

THIS  was  an  action  of  assumpsit,  brought  by  the  plaintiff  ^e'«  -^• 
against  the  defendant,  as  endorser  of  a  promissory  note,  dated  ^te)^^  givb| 
the  8th  of  May,  1812,  drawn  by  Matthias  fy  fVtUiam  Ward,  for  ^•da"'gXih^ 
750  dollars,  payable  to  the  dejfendant,  ten  days  after  date.  The  pari^'of  rais- 
cause  was  tried  at  the  New^York  sittings,  in  April,  1814,  before  ^S  ™o°«y  <>; 

mf      T     IT-  -t  r      ^  3  ^1,  note,  and 

Air.  J.  lates.  pays    b.  two 

The  note  in  question  was  one  of  several  notes  executed  by  ^^  »  half  per 
M.  fy  W.  Ward,  dated  the  8th  of  May,  1812,  and  payable  to  ^on,'  thrs^^'a 
different  persons,  at  different  periods ;  in  the  whole  amounting  ^^jT*? *"  ^ 
to  9,000  dollars.  These  notes  were  delivered  by  ilf •  ^  ^  Ldii/«i!oteu 
Ward  to  the  plaintiff,  in  exchange  for  his  notes,  payable  at  dif-  ^j**^'»  ^"^ 
ferent  periods,  and  amounting  to- the  same  sum  of  9,000  dollars,  ^Evi^ncethat 
This  exchange  was  made  on  the  8th  of  May,  1812 ;  and  iW.  ^  onJSi2to"t^ 
W.  Ward  paid  the  plaintiff,  as  a  commission  for  making  the  two  and  a  half 
exchange,  two  and  a  half  per  cent.,  amounting  to  225  dollars,  ^jj/^**^  ^^^ 
which  was  paid,  at  the  time,  in  money.  It  appeared  that  M.  ^chui^^of  pa^ 
^  W.  Ward,  when  this  transaction  took  place,  were  indebted  p.©'* »  madmis- 
to  the  plaintiff,  for  borrowed  money,  in  the  sum  of  4,000  dol-  ispfnoavaiuf 
lars.  On  the  7th  of  May,  the  plaintiff  wrote  a  letter  to  one  of  ^^^^'Jl^llSJ 
them,  couched  in  the  following  terms  :  ''  If  the  sum  borrowed  ^^meaninr  o? 
is  not  returned,  or  some  person's  check  left,  payable  to-morrow,  ^/f  ^J^^^^gj 
in  whose  signature  reUance  can  be  placed,  and  that  attended  to  a  penon  maj 
before  half  past  4  o'clock,  this  day,  I  shall  take  such  steps  for  la^^^'y  nceW^ 

^,  r«*i_'i  1^  •«         ir  1  ^^     commission 

the  recovery  of  it,  which  may  be  considered  of  an  unpleasant  for  becoming 
nature."  The  plaintiff,  at  this  time,  had  a  judgment  which  had  ^^^^^  ***^ 
been  entered  up  against  Matthias  Ward^  on  a  bond  conditioned  n  seems  that 
for  the  payment  of  20,000  dollars.  }u\P'"t*^*'1^  ^^ 

^-\       I  I  1  «•  -  !•    J  1         1   •        the  bank*  of  is- 

On  the  same,  or  the  next  day^  M.  Ward  applied  to  the  plam-  suing  post  notes 
tiff  for  an  advance  in  notes  of  the  plaintiff.    The  plaintiff  asked  j^^^^"  ''^"' 
what  security  he  would  give ;   Ward  then  exhibited  a  list  of 
*names  of  persons  whom  he  would  get  to  endorse  his  notes,         [*^1] 
and  gave  as  a  reason  for  wishing  the  plaintiff's  note,  that  he 
could  negotiate  it  better  than  his  own ;  and  it  was  understood 

{a\  Vide  Rice  v.  MaOur,  3  WendeWs  %».  62.  PoweU  v.  Waiert,  8  Cow,  Rep,  669. 
JhtfUuim  V.  Gouid,  m  error,  16  Johns,  R,  367.  N.  Y,  Firemen*s  Ins.  Co,  v.  Ely,  2  Coyoen, 
678.     Bank  ofUtiea  v.  Wager,  Id.  712. 

ih)  Dunliam  v.  Gould ,  \d  error,  16  Johns,  R.  367. 
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f42] 


that  IVard  was  to  negotiate  the  plaintiff's  notes  to  raise  money, 
out  of  which  the  debt  of  the  plaintiff  was  to  be  paid  ;  and  it 
was  accordingly  paid  on  the  8th  of  May,  (a)  It  was  testified, 
that  the  application  for  the  loan  of  the  notes  was  separate  and 
distinct  from  any  other  transaction. 

Evidence  was  given  as  to  the  usage  and  custom  of  mer- 
chants ;  and  several  witnesses  were  examined,  some  of  whom 
stated  it  to  be  usual  and  customary  to  charge  and  receive  two 
and  a  half  per  cent.,  on  the  exchange  of  paper,  on  advancing  a 
responsibility ;  but  others  knew  nothing  of  any  such  custom. 

The  judge  charged  the  jury,  that  if  they  believed  the  trans- 
action between  the  plaintiff  and  Wardy  to  have  been  for  the 
purpose  of  raising  money  at  a  greater  rate  of  interest  than  seven 
per  cent,  per  annum,  which  they  were  warranted  to  infer,  from 
the  evidence  before  them,  then  such  intention  made  it  intrinsi- 
cally a  loan,  and  the  transaction  was  usurious  and  void ;  that 
the  evidence  of  usage  was  not  sufficient,  and,  if  proved,  that  it 
could  not  prevail  agsunst  the  existing  law. 

The  jury  found  a  verdict  for  the  defendant. 

A  motion  was  made,  on  the  part  of  the  plaintiff,  to  set  aside 
the  verdict,  and  for  a  new  trial. 

^Hoffmen,  for  the  plaintiff.  This  is  clearly  not  a  usurious 
loan,  within  the  words  of  the  statute ;  nor  does  the  transaction 
show  a  shift  or  contrivance  to  get  rid  of  the  statute.  It  is  no 
more  than  the  charge  of  a  regular  mercantile  conunission  of  2^ 
per  cent.  The  banks  often  issue  post  notes,  payable  at  distant 
periods,  for  which  they  receive  the  amount  in  cash ;  yet  no  per« 
son  has  considered  such  a  transaction  as  usurious,  within  the 
meaning  of  the  statute.  A  commission  is  often  paid  for  be- 
coming surety  at  the  custom-house,  or  for  endorsing  bills  of  ex- 

(a)  The  notes  giyen  by  M.  ^  W,  Wordy  were  aa  follows : 

One  note  payable  at  10  days  after  date,  (the  note  in  question.)  for  750  dollarai 

20 750  « 

30 ^750  « 

"                   40  750  '« 

"                   50 750  • 

"         •         60 750  * 

«                   70 750  •« 

«                   80 750  '« 

«                   90 750  ^» 

«                 100 750  •« 

"                 110 750  ' 

"                 120  750  « 

9,000 

For  which  Dunham  gaye,  in  exchange,  his  notes, 

One  note  at  2  months  for 2,250  ^ 

"           3 2,250  « 

"           4 2,256  « 

"           6 2,250  ^ 

9,0M 
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change.     There  was,  also,  sufficient  evidence  of  a  usage  of  albanv, 

trade,  to  repel  the  charge  of  usury.     All  these  considerations  J^^^ary,  1816^ 

ivould  have  had  weight  with  the  jury,  if  they  had  been  permit-  ^^'^^^^^^ 

ted  to  deliberate  upon  them  ;  but  the  judge  was  positive  in  his  v. 

charge  to  them,  that  the  transaction  was  usurious,  that  the  ev-  ^*^' 
idence  of  usage  was  not  sufficient,  and,  if  clearly  proved,  would 
be  of  no  avail. 

■ 

fVeUsy  and  D.  J?.  Ogden,  contra.  The  words  of  the  statute 
are  broad  enough  to  reach  this  case ;  but  it  is  sufficient  if  it 
comes  within  the  intent  and  scope  of  the  statute.  This  is  a 
palpable  contrivance  to  raise  money  at  mof e  than  the  legal  rate 
of  interest.  The  case  of  a  surety  or  guarantee  is  not  analogous. 
That  is  not  a  loan.  A  commission  for  endorsing  bills  of  ex- 
change, which  pass  into  foreign  countries,  may  be  allowable,  as 
it  is  merely  to  give  credit  to  the  bill.  So  post  notes  circulate 
abroad,  and  do  not  return  within  the  times  at  which  they  are 
made  payable.  But  if  these  are  usurious  practices,  they  can- 
not justify  similar  practices.  To  allow  them,  would  virtually 
be  a  repeal  of  the  statute. 

In  Parr  v.  EliasoUyf  an  agreement,  on  discounting  a  bill,  to     1 1  East,  91. 
take  another  bill,  which  had  time  to  run,  as  cash,  was  held  usu- 
rious.    In  Kent  v.  LowenJ[,  the  very  point  was  decided  by  Lord     1 1  Can^,  N. 
EUenboroughy  that  a  commission  of  2 J  per  cent.,  foraccommo-  ^-^-^'^ 
dating  another  with  an  acceptance,  was  usurious.     The  same 
point  was,  afterwards,  decided  by  jLe  Blanc,  J.,  in  Ackland  v. 
Pearce  ^     "  In  all  questions  of  this  kind,"  Lord  Mansfield  ob-  p*^*^'  ^ 
served,  in  Floyer  v.  Edwards,^  "  we  must  get  at  the  nature  and     '■  c^.  m 
substance  of  the  transaction ; "  and  that  where  there  is  a  loan 
of  money  for  more  than  legal  interest,  '*  the  wit  of  man  cannot 
find  a  shift  to  take  it  out  oi  the  statute."     Usage  cannot  be  set 
up  to  avoid  the  provision  of  a  statute ;  the  evidence  of  usage, 
therefore,  *cannot  avail.    It  becomes  the  duty  of  the  Court  to        [  *  43  *] 
frown  upon  such  usurious  practices. 

T.  A.  Emmet,  in  reply.  The  usage  is  universal,  and  co-ex- 
tensive with  commerce,  to  allow  a  commission,  on  a- lending  of 
a  credit,  guaranty,  or  responsibility.  True,  such  a  usage  may 
be  made,  sometimes,  to  cover  a  usurious  transaction ;  but  the 
only  question  is.  Has  there  been  an  attempt  to  evade  the  statute? 
The  most  enlightened  writers  on  political  economy  have  ques- 
tioned the  utihty  of  statutes  against  usury ;  believing  it  would 
have  been  better  to  have  left  each  individual  case  to  a  Court  of 
equity  to  decide  on  the  good  conscience  of  the  particular  trans- 
action. The  legitimate  object  of  the  statute,  no  doubt,  is  to 
protect  the  ignorant,  inexperienced,  and  needy,  against  the  op- 
pression of  me  rich,  and  the  arU^  of  avarice.  It  ought  not  to 
be  extended  to  commercial  dealings  between  merchants,  who 
understand  each  other,  who  calculate  all  the  advantages  which 
ve   to  result  from  their  various  operations,  and  who  know 
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ALBANY,    their  own  interests  too  well  to  require  any  legislative  aid  or 

January,  ISlfi.    protection. 

"iJuKHAM^'      This  b  a  question  as  to  a  mere  mercantile  transaction,  in  the 
▼.  exchange  of  paper.     The  pkuntifT  had  no  concern  with  the  pur- 

^"*  pose  for  which  Ward  wanted  the  notes,  nor  with  the  manner 
he  intended  to  use  them.  It  is  a  very  interesting  and  impor- 
tant question  to  the  conmiercial  world,  whether  such  an  ex- 
change of  paper  is,  in  every  case,  to  be  considered  as  a  cover 
for  a  usurious  loan.  To  make  it  usury  there  must  be  a  loan, 
and  a  sum  taken  for  a  forbearance  of  payment.  This  is  not  a 
loan;  it  is  a  mere  barter  or  exchange  of  notes ;  and  there  may 
be  a  great  difference  in  the  value  of  the  things  exchanged.  In 
barter,  a  party  may  lawfully  take  boot.  The  note  or  thing  is 
not  to  be  returned ;  it  is  sold  or  exchanged ;  and  it  is  like  the 
exchange  of  a  chattel.  In  a  bona  jidt  commercial  transaction, 
a  merchant  may  receive  a  commission  for  lending  his  name  or 
credit,  and  taking  the  risk  of  payment ;  what  is  done  with  the 
note,  afterwards,  cannot  affect  him.  In  Floyer  v.  Edwards,  the 
distinction  was  taken  between  a  bona  fide  commercial  transac- 
tion, and  a  mere  cover  for  usury ;  the  former  will  be  supported, 
though  it  exceeds  the  established  rate  of  interest. 

These  extra  allowances,  in  trade,  not  being  for  the  forbear- 
ance of  a  loan,  are  not  within  the  words  of  the  statute ;  and  tlio 

[  ^  44  ]        *usage  of  trade  is  not  so  much  to  show  that  they  are  warranted, 
as  to  repel  the  presumption  that  might,  otherwise,  arise,  that 
they  were,  in  truth,  paid  as  usury,  though  under  the  name  ot 
♦J  ft'-.S'  commissions,  with  a  view  to  evade  the  statu te.f 

M   Vsftiy,  (dd 

•d.)»,^  Spencer,  J.,  delivered  the  opinion  of  the  Court 

If  the  case  was  correctly  submitted  to  the  jury,  there  is  ap 
end  of  the  question ;  for,  certainly,  they  have  considered  the 
transaction  as  usurious.  The  plaintiff's  counsel  complain,  that 
the  judge,  at  first,  permitted  them  to  go  into  evidence  of  usage, 
and  then  withdrew  it  from  the  consideration  of  the  jury  ;  and 
they  now  insist  that  proof  of  usage  was  admissible,  to  show  that 
the  transaction  was  not  intended  as  a  cover  for  usury,  and  that, 
the  proof  having  been  given,  the  jury  ought  to  have  been  per- 
mitted to  take  it  into  consideration,  in  deUberating  on  their  ver- 
dict. They  further  insist,  that  the  transaction,  per  »e,  is  not 
either  within  the  letter  or  the  mischiefs  of  the  statute. 

In  Floyer  v.  Edwards,  (Cotrp.  112.)  Lord  Mansfield  per- 
mitted an  inquiry  as  to  the  usage  of  the  trade  ;  but  he  said  the 
practice  and  usage  would  avail  nothing,  if  meant  as  an  evasion  of 
the  statute,  for  uiat  usage  certainly  would  not  protect  usury,  but 
that  it  went  a  great  \i^y  to  explain  a  transaction,  and  was,  in 
that  case,  strong  evidence  to  show  that  there  was  no  intention 
to  cover  a  loan  of  money.  Tiy^se  observations  were  applied  to 
the  ca<5e  of  a  sale,  and,  under  the  circumstances  of  that  case,  it 
might  have  been  proper,  and  probably  was  so,  to  inquire  into 
the  usage  of  that  particular  branch  of  business  ;  but  H  cannot 
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m 

be  admitted,  as  a  general  rule,  that  usage  may,  in  all  cases,  be     Albania, 
given  in  evidence,  or  that  the  usage,  if  proved,  shall  determine  t^^^^^^^ 
whether  the  transaction  is  usurious  or  not.    Every  case  must,      Dunham 
m  a  great  degree^  depend  on  its  own  circumstances ;  and  Lord  v 

Mansfield  lays  down  the  rule,  in  the  case  already  cited,  with 
much  perspicuity  and  force:  he  says,  <'it  dependls,  principally, 
on  the  contract  being  a  loan;  and  the  statute  uses  the  words 
^  directly  or  indirectly ; '  therefore,  in  aU  questions,  in  whatever 
respect,  repugnant  to  the  statute,  we  must  get  at  the  nature  and 
substance  of  the  transaction ;  the  view  of  the  parties  must  be 
ascertained,  to  satisfy  the  Court  that  there  is  a  loan  and  bor- 
rowing, and  that  the  substance  was  to  borrow,  on  the  one  part, 
and  to  lend,  on  the  other;  and  where  the  real  truth  is  a  loan  of 
money,  the  wit  of  man  cannot  find  a  shift  to  take  it  out  of  the 
*statute.  If  (he  stibstcmce  is  a  loan  of  moneys,  nothing  toillpro^  [  *  4«r  ] 
tect  the  taking  more  than  five  per  cent.;  and  though  the  statute 
mentions  only,  'for  loan  of  moneys,  wares,  merchandises,  or 
other  commodities,'  yet  cmy  other  contrivancey  if  the  substance 
of  it  be  a  loony  wiU  come  under  the  toord '  indirectly  J  "  It  is  im- 
possible to  conceive  a  more  just,  sound,  and  lucid  exposition  of 
the  statute  of  usury,  than  the  one  given  by  this  really  great  man. 

If,  then,  the  evidence  before  the  jury,  independent  of  the 
usage,  exhibited  a  transaction,  the  substance  of  which  was  to  bor- 
row on  the  one  party  and  to  lend  on  the  other,  at  a  greater  rate 
of  interest  than  7  per  cent,  per  annum,  and  if  this  entered  into 
the  concoction  of  th^  bargain,  then,  undoubtedly,  the  transac- 
tion was  usurious,  and  the  notes  were  contaminated  by  it,  and 
void.  In  this  point  of  view,  the  usase  was  properly  laid  out  of 
the  case,  becs^e  it  does  not  go  to  show,  that  the  negotiation 
between  the  plaintiff  and  W.  S^  M.  Ward  was  not  a  loan  on  the  , 
one  side,  and  a  borrowing  on  the  other ;  but  its  tendency  was 
to  prove,  admitting  it  to  be  so,  that  there  was  a  usage  to  lend 
and  borrow  at  a  higher  rate  of  interest  than  that  dlowed  by 
the  statute.  ^ 

I  perfectly  concur  in  the  opinion  expressed  by  the  judge,  at 
the  trial,  that  the  evidence  in  this  case  warranted  the  jury  in 
inferring,  that  the  transaction  between  the  plaintiff  and  M,  fy 
W.  Ward  was  for  the  purpose  of  raising  money  at  a  greater 
rate  of  interest  than  7  per  cent.,  and  that  that  made  it,  intrin- 
sically, a  loan,  and,  therefore,  the  transaction  was  usurious 
and  void. 

The  testimony  clearly  shows,  that  the  object  of  M.  fy  W. 
Ward,  in  the  exchange  of  the  notes,  was  to  obtain  the  plaintiff's 
notes,  for  the  purpose  of  raising  money  on  them,  and  that  his 
notes  were  conlidered  better  adapted  to  that  object  than  the 
notes  which  M.  fy  W.  Ward  gave  in  exchange  ;  and  although 
the  witness  declares,  that  the  exchange  of  the  notes  was  sepa 
rate  and  distinct  from  the  money  Af .  fy  W.  Ward  owed  the 
plaintiff,  yet  we  find  that  the  plaintiff's  notes  were  immediately 
used  by  Af  fy  W.  War  J,  to  raise  money  on,  and  that  the  plain* 
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ALBANY,     tiff  was  immediately  paid  the  4.000  dollars  due  to  h'm.     This 
J^^JJJJJJ^J^  debt,  undoubtedly,  was  distinct  from  the  exchange  of  the  notes, 

DoKHAM      ^^^  ^®  '^^^^  ^  "S**^  ^^  mfer,  and  cannot  but  believe,  that  JW.  fy 

V.  fV.  Ward  entered  into  the  arrangement  undcgr  the  pressure  of 

^^^'        that  debt,  and  that  it  was  in  the  contemplation  of  the  parties, 

[  *  46  ]         that  *the  plaintiff  should  be  forthwith  paid,  out  of  the  moneys 

to  be  raised  on  his  own  notes,  by  3i.  fy  W,  Ward, 

The  judge,  to  be  sure,  gave  his  opinion  to  the  jury  on  the 
evidence ;  this,  however,  does  not  derogate  from  the  full  weight 
and  effect  of  the  finding ;  the  jury  had  a  right  to  draw  their  own 
conclusions  from  the  evidence  before  them,  and  it  is  as  fully 
their  verdict,  as  if  no  opinion  had  been  expressed  by  the  judge. 
In  a  doubtful  case,  or  where  the  weight  of  evidence  is  against 
the  verdict,  I  do  not  mean  to  be  understood  that,  on  a  motion 
for  a  new  trial,  some  stress  might  not  be  laid  on  the  circum* 
stance  that  the  judge  gave  his  opinion  on  the  evidence ;  but,  in 
this  case,  I  clearly  think  no  argument,  favorable  to  the  plaintiff, 
can  be  drawn  from  that  consideration. 

Why  was  not  this  a  lending  on  the  one  part,  and  a  borrowing 
on  the  other,  indirectiy  ?  We  have  the  h^h  authority  of  Lord 
Mansfield,  that  any  contrivance,  if  the  substance  of  it  be  a  loan, 
will  come  under  the  word  '^  indirectly.^*  What  is  the  difference 
between  a  man's  lending  his  notes  to  raise  money  upon,  taking 
more  than  legal  interest,  and  lending  his  monev  ?  I  confess  I 
perceive  no  other  difference  than  this,  that  the  borrower  of  the 
notes  must,  probably,  pay  more  usury  to  get  them  converted 
into  cash ;  but  the  transaction  is,  substantially,  a  lending  of 
money ;  and  I  agree  with  the  defendant's  counsel,  that,  if  this 
device  be  tolerated,  the  statute  is  judicially  repealed. 

This  veiy  case  has  occurred  in  England^  and"  been  decided 
by  Lord  EUenborough  and  Justice  Le  Blanc,  (in  I  CSamp.  177. 
and  2  Camp.  599.)  In  the  first  case,  which  was  a  suit  against 
the  maker  of  a  note,  for  153/.  155.,  payable,  in  ninety  days,  to 
Messrs.  Coates  Sf  Co.,  and  endorsed  to  the  plaintiffs,  the  defence 
was,  that  the  note  had  been  given  upon  a  usurious  agreement 
between  the  maker  and  payees ;  and  it  was  proved,  that  Coates 
fy  Co.  agreed  to  acconmiodate  the  maker  with  their  acceptance  at 
three  months,  upon  receiving  his  note  for  the  same  sum  at  ninety 
days,  together  with  two  and  a  half  per  cent,  commission. 
■  Lord  EUenborough  held,  that  there  was  no  color  for  a  commis- 
sion, and  that  the  two  and  a  half  per  cent,  must  be  considered  as 
usurious  interest,  and  the  commission  a  mere  cloak  for  usury. 
The  defendant  had  a  verdict,  and  we  do  not  find'  that  the  de- 
cision was  ever  questioned.  In  the  other  case.  Judge  Le  Blane 
adopted  the  same  principle,  and  although  the  case  was  reviewed, 
his  decision,  on  that  point,  was  not  objected  to. 
[  *  47  ]  *Here  I  might  conclude,  but  it  is  fit  that  notice  should  be 
taken  of  some  arguments  used  by  the  plaintiff's  counsel,  drawn 
from  what  they  consider  analogous  cases.  It  is  said,  that  it  is 
the  usage  for  endorsers  of  bilk  of  exchange,  and  sureties  on 
44 


OP  THE  STATE  OF  NEW-YORK. 


47 


NiTEN 
V. 

MuHy 


cuBtom-liouse  bonds,  to  take  a  per  centage  for  advancing  their  ALBANY, 
responsibilities.  I  see  nothing  improper  in  this;  there  is  no  Jan«>ao^^^ 
loan  of  money,  directly  or  indirectly,  in  either  of  these  cases ; 
they  come  neither  within  the  terms  or  mischiefs  of  the  statute, 
and  they  are  innocent  transactions.  The  practice  of  issuing 
post  notes  by  the  banks,  is  supposed  to  justify  the  taking  com- 
missions on  advancing  notes,  under  the  circumstances  attend- 
ing this  transaction.  That  practice  is  extremely  well  considered 
in  Hammett  v.  Yea,  (1  Bos.  fy  Pull.  144.)  and  Ch.  J.  Eyre 
draws  the  distinction,  with  great  accuracy,  between  what  will, 
and  what  will  not,  render  such  a  transaction  usurious.  A  per- 
son applies  to  a  banker  to  have  a  note  discounted ;  the  banker 
agrees  to  discount,  and  is  ready  to  pay  the  money  immediately, 
alter  deducting  the  interest  for  the  time  the  note  has  to  run  *, 
the  appUcant  then  asks  for  a  post  note,  payable  at  a  future  day, 
for  his  own  accommodation,  and  this  is  given  him.  Ch.  J.  Eyre 
held  this  not  to  be  usurious,  and  he  considered  it  as  two  con- 
tracts, the  one  for  a  loan,  and  the  other  independent  of  the  loan, 
and  for  a  remittance ;  but  he  held  that,  had  the  banker  im- 
posed this  remittance  on  the  borrower,  as  a  term  of  the  dis- 
count, it  would  have  been  usury :  and  in  this  opinion  the  other 
judges  concurred.  This  cajse  shows,  I  apprehend,  the  practice 
of  the  banks  to  be  correct ;  and  it  fully  shows  that  this  transac- 
tion, in  this  case,  is  usurious,  because,  here,  the  two  and  a  half 
per  cent,  was  imposed  as  a  term  on  M.  fy  W.  Ward,  and  was 
part  and  parcel  of  the  contract. 

The  plsdntiff,  independent  of  the* two  and  a  half  per  cent., 
was  to  derive  considerable  advantage  from  the  transaction ;  the 
notes  he  took  from  M.  fy  W.  Ward  fell  due  some  time  before 
those  he  gave  in  exchange ;  but  it  is  not  necessary  to  inquire, 
whether  that  is  also  usury,  the  other  point  being  decisive. 


Motion  denied. 


WivEN  against  Munn. 


[*48] 


A  declaratioi 


THIS  was  a  motion  in  arrest  of  judgment  in  an  action  of  .  i  ^j ,  ^^ 
slander,  in  which  a  verdict  was  ^ven  for  the  pldntiff.  ^^°^  '  ^ 

The  declaration  contained  two  counts ;  the  first  count  stated  ^^  ^'^ 
that  the  defendant,  in  a  certain  discourse  which  he  had  of  and  Se'^w^a  wiu 
concerning  the  trial  of  a  certain  cause  between  David  Munn  ?«"  °°JsUc^a 
and  John  Wilson^  then  lately  had,  before  Samuel  Barnard,  Esq.,  comi,  m  wh^h 
a  justice  of  the  peace,  in  and  for  the  county  of  Sullivan,  and  of  jJ^^J  .?°*  .^^}}^ 

J  J  .       \i       .  v.-  i«  *i_         1   •    ^•ii»       t  that  the  lusuce 

and  concernmg  the  testimony  of  the  plamtin,  who  was  sworn  hadiurisdiction, 

or  tnat  the  tes* 
timony  was  eiven  upon  a  material  poiot,  is  good  j  at  least,  after  verdict. 
The  same  certainty  is  not  requisite  as  in  an  indictment  for  perjury,  (a) 

(a)  Vi<l.  Gibbs  v.  Dewey,  5  Coie.  i2».  508.    Fox  v.  Vanderbeck,  Ibid.  513  Chapman  v.  Snu'tk,  infra,  78 
Hee,  also,  Jftdlock  v.  Coon.  9  Cowen,  30. 
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ALBANY,     as  a  witness,  by  the  said  Samuel  Barnard ,  (he  being  a  justice  as 
January,  1816.  aforesaid,  and  having  full  power  and  lawful  authority  to  admin- 
NivKH        ^^^  ^^  oath,)  on  the  trial  of  the  cause,  and  testified  as  a  wit- 
V.  ness  therein,   spoke  and   published,  concerning  the  plaintiff. 

Mora.  these  false,  scandalous,  malicious,  and  defamatory  words, "  JVhat 
he  (meaning  the  plaintiff)  has  stoom  to  is  a  damned  lie^^^  (mean- 
ing thereby,  that  the  plauntiff  had  perjured  himself  on  the  trial 
of  the  said  cause.) 

The  colloquium^  words  charged,  and  innuendoesy  in  the  sec- 
ond count,  were  the  same  as  in  the  first. 

BracTceitj  for  the  plaintiff,  objected,  preliminarily,  that  the 
whole  record  ought  to  be  produced,  and  not  the  declaration 
f  1  Saik,  rt.  merely,  in  which  the  defect  is  aUeged.f 

Tidd*9  Pr,  825. 

Thompson,  Ch.  J.  It  has  not  been  the  practice,  in  this 
Court,  to  produce  the  whole  record,  but  the  declaration  only, 
adding  that  a  verdict  has  been  found  for  the  party. 

BettSy  for  the  defendant.  He  cited  1  Caines^s  Rep.  349.  8 
Johns.  Rep.  109.  HawJc.  P.  C.  B.  2  ch.  25.  s.  57.  1  HauJc. 
P.  C.  ch.  69.  8.  4.  1  Term  Rep.  69.  6  Johns.  Rep.  82.  2 
Chitt.  PL  258.    4  Bl.  Com.  137,  138. 

Brackettj  contra. 

Platt,  J.,  delivered  the  opinion  of  the  Court. 

I  *  49  ]  ^his  is  a  motion  in  arrest  of  judgment,  after  verdict  for  the 

plaintiff,  in  an  action  of  slander. 

I  think  both  counts  in  the  declaraticm  are  good. 

To  say  of  another,  that  "  he  has  sworn  falsely,"  or  that  "  he 
has  sworn  to  a. lie,"  is  not  actionable,  without  a  colloquium  of 
its  being  in  a  cause  pending.  {Hopkins  v.  Bedle,  1  Caines^ 
347.     Stafford  v.  Green,  1  Johns,  Rep.  505.) 

Here  is  a  colloquium.  The  words,  "  What  he  has  sworn  to  u 
a  damned lie,^  are  averred  to  have  been  maliciously  spoken  in 
a  discourse  '^  of  and  concerning  the  trial  of  a  certain  cause 
between  David  Munn  and  John  Wilson,  then  lately  had  before 
Samuel  Bamardy  Esq.,  one  .of  the  justices  of  the  peace,  in  and 
for  the  county  of  Sullivan ;  and  of  and  concerning  the  testi- 
mony of  the  said  Niven,  who  was  sworn  as  a  witness  on  the 
trial  of  the  same  cause,  by  Samuel  Barnard,  (he  being  a  justice 
as  aforesaid,  and  having  full  power  and  lawful  authority  to  ad- 
minister an  oath,)  and  testified  as  a  witness  on  the  trial."  All 
that  is  wanting  to  render  this  a  complete  and  formal  definition 
of  perjury,  is,  1st.  That  it  is  not  expressly  averred  that  the 
testimony  of  Niven  was  in  a  cause  in  which  the  justice  hadju 
risdiction ;  and,  2dly.  It  is  not  expressly  stated  that  the  testi 
mony  spoken  of  was  upon  a  point  material  in  the  cause. 
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But  it  was  well  said,  in  the  cause  of  Mtter  v.  MOler,  (8     Ai  ban?. 
Johns.  Rep.  74.)  that  "  it  is  not  necessary,  in  order  to  render  ^*°  ^^'  *^*^ 
words  actionable,  that  there  should  be  the  same  certainty  in  '^"^T"^''^^^^ 
stating  the  crime  imputed,  as  in  an  indictment  for  the  crime."  '  v!*" 

The  present  case,  I  think,  exemplifies  the  truth  of  that  prop-  J*J»»^»>' 
nsition.  The  discourse  to  which  the  words  related,  was  suffi- 
ciently explanatory  to  effect  the  purposes  of  slander,  and  such 
as  could  leaiFe  no  reasonable  doubt  that  it  was  intended,  by  the 
defendant,  to  accuse  the  plaintiff  of  perjury.  Besides,  the 
avennents  are  to  be  construed  less  strictly  after  verdict. 

The  plaintiff  is  entitled  to  judgment. 


*Bennet  against  Jenkins    and  others,  executors    of       [*50] 

Jenkins. 

THIS  was  an  action  of  covenant,  on  the  covenants  con-  '»  «>  ««'«<»> 
taiiied  in  a  deed  of  bargain  and  sale,  and  was  tried  at  the  G>-  a  pSnS^who 
lumbia  circuit,  in  1814,  before  Mr.  J.  Van  Ness.  55**^1?  '*^**^' 

The  deed,  on  the  covenants  in  which  the  action  was  brought,  naiS* '  L*^^  Ws 
was  executed  on  the  1st  of  March y  1799,  by  the  testator  to  the  ^*^*  ^.  ^»™- 
plaintiff,  and  contained  the  usual  full  covenants.  fs^enUUed   to 

On  the  first  of  March,  1787,  the  testator  conveyed  the  lot  recover,  are  the 
in  question  to  one  Coffin,  who  subsequently,  and  before  the  money,  wiA  in- 
above-mentioned  deed  to  the  plaintiff,  reconveyed  it  to  the  tes-  •frest  for  «idi 
tator,  having,  however,  in  the  mean  time,  mortgaged  it  to  the  loan  n'^te  "for  the 
officers  of  Columbia  county.     The  plaintiff  was  evicted  under  a  mesne    profita, 
judgment  and  execution  in  ejectment,  at  the  suit  of  Jackson,  on  ^   the   eject- 
the  demise  of  Powers,  who  derived  his  title  from  the  loan  offi-  »«">         «"| 
cers  of  Columbia  county,  of  which  suit  the  defendants  had  no-  **^*^*  '™*  ^*' 
tice.     The  jury,  under  the  direction  of  the  judge,  found  a  ver- 
dict for  the  plaintiff  for  the  consideration  money,  six  years'  in- 
terest, and  the  costs  of  the  ejectment  suit.     It  was  admitted 
that  the  plaintiff  had  erected  a  valuable  brick  house  on  the 
premises,  and  that  the  highest  measure  of  damages  would  not 
compensate  him  for  his  loss:  a  case  was  made,  stating  the 
above  facts,  subject  to  the  opinion  of  the  Court,  on  the  question 
as  to  the  rule  of  damages. 

JE.  Williams,  for  the  plaintiff,  contended  that  the  plaintiff  was 
entitled  to  the  value  of  the  premises,  at  the  time  of  eviction,  in 
the  same  manner  as  if  it  had  been  an  action  on  the  case  against 
the  testator,  the  grantor  knowing,  at  the  time  of  the  convey- 
ance, tiie  defect  in  his  title,  in  which  case  the  Court,  in  Pitcher 
V.  Livingston,^  intimated,  that  in  an  action  grounded  on  the  Rep,  i^vt 

(a)  Baldmnx.  Mtam,  S  Wend«lP$  Rep.  999.     Wager  t.  AWyf^r,  1  IMd.  653. 
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ALBANY,  fraud  or  deceit,  the  plaintiff  would  recover  the  full  extent  of 

Januaiy,  1816.  jjjg  j^gg^     jjg  claimed,  also,  interest  from  the  date  of  the  deed. 

KS  ^B  ^g  ^g  IP'VV 

V.  Van  BureUy  contra.     He  cited  3  Caines^  111.  and  9  Johns. 


JsvKiirs. 


Rep.  324. 


Per  Curiam,  The  question  submitted  to  the  consideration 
[*  51  ]  of  the  Court,  in  this  case,  is,  to  ascertain  the  rule  or  principle 
*upon  which  the  damages  are  to  be  estimated.  The  action  is 
covenant  upon  a  deed,  given  by  the  testator  to  the  plaintiff, 
dated  the  1st  of  March,  1799,  containing,  as  stated  in  the  case, 
full  covenants.  The  testimony  shows  a  breach  of  the  covenants 
of  seisin,  and  for  quiet  enjoyment. 

According  to  the  principles  heretofore  established  in  this 
Court,  it  is  clear  that  neither  the  increased  value  of  the  land, 
nor  any  improvements  made  thereon,  are  to  be  taken  into  con- 
sideration. (3  CaineSf  111.  4  Johns.  JRep.  1.)  It  is  also  set- 
tled by  these  cases,  that  the  consideration  money,  and  the  costs 
of  the  ejectment  against  the  grantee,  are  recoverable.  The 
only  point  which  seems  to  be  in  any  measure  undecided,  is,  as 
to  the  time  for  which  interest  upon  the  consideration  is  to  be 
recovered,  and  even  as  to  that,  the  rule  is  easily  inferred  from 
what  is  said  by  the  Court  in  those  cases.  The  allowance  of 
interest  is  to  countervail  the  claim  for  mesne  profits,  to  which  the 
grantee  is  liable.  And,  in  the  case  of  Staats  v.  Executors  of 
Ten  Eyck,  it  is  said  the  interest  ought  to  be  commensurate,  in 
point  of  time,  with  the  legal  claim  to  mesne  profits.  In  the 
case  of  Caulkin,  executor,  ifc,  v.  Harris,  (9  Johns,  Rep.  324.) 
six  years'  interest  only  was  allowed,  although  the  grantee  had 
been  in  the  enjoyment  of  the  land,  and  taken  the  mesne 
profits  for  fifteen  years.  The  reason  why  no  more  interest  was 
allowed,  doubtless,  was  because  the  grantee  might  protect  him- 
self against  a  recovery  for  mesne  profits  for  any  greater  length 
of  time.  The  time  of  the  eviction,  in  the  case  now  before  us, 
or  how  long  the  plaintiff  had  been  in  the  enjoyment  of  the 
land,  does  not  explicitly  appear.  The  judgment  must,  how- 
ever, be  for  the  consideration  money  paid,  and  the  interest 
thereon,  from  the  ^ate  of  the  deed  from  the  loan  officers  to 
Powers,  provided  it  does  not  exceed  six  years,  together  with 
the  costs  of  the  ejectment  suit  against  the  plaintiff. 

Judgment  for  the  plaintiff,  accordingly. 
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*Braman  against  Hess.  BramaST^ 

V. 

THIS  was  an  action  of  assumpsit  by  the  endorsee  against  the  ^xhere^on  ihe 
endorser  of  a  promissory  note ;  the  cause  was  tried  at  the  eiidorseincut  of 
Mmtgamery  circuit,  in  1815,  before  Mr.  J.  Tates.  a  note,  the  con- 

The  note  was  for  343  dollars  and  25  cents,  and  was  drawn  in^  between  tiie 
by  one  Edward  Williams,  jun.,  in  favor  of  the  defendant  and  Jji'^^e^dlrserb 
John  Terdariy  and  by  them  endorsed  to  the  plaintiff.  The  de-  not  equal  to  the 
fendant  offered  to  show,  in  mitigation  of  damages,  that  the  SSrihcwHior^ 
transfer  of  the  note,  by  the  endorser  to  the  endorsee,  was  made  sce,maiiaciioii 
on  a  discount  of  90  dollars;  but  the  judge  rejected  the  evi-  SfScr^anow"' 
dence,  and  a  verdict  was  given  for  the  plaintiff,  for  the  full  recover  the  con- 
amount  of  the  note,  with  interest.  he^lSf  a"  mdi^ 

The  defendant  moved  for  a  new  trial,  and  the  case  was  sub-  paid,  (a) 
mitted  without  argument. 

Per  Curiam.  The  evidence  offered  on  the  part  of  the  defend- 
-ant  ought  to  have  been  received,  according  to  the  principle 
which  governed  the  case  of  fViMn  v.  Roberts,  (1  l!sp.  Cas. 
261.)  and  which  was  adopted  and  sanctioned  by  this  Court  in 
Brown  v.  Matt,  (7  Johns.  Rep.  361.)  This  suit  is  by  the  en- 
dorsee against  his  immediate  endorser.  And  in  the  case  of 
Livingston  v.  Hastie  8f  Patrick,  (2  Caines's  Rep.  248.)  it  is  ex- 
plicitly laid  down,  that  the  payee  will  be  allowed,  against  the 
drawer,  and  the  endorsee  against  his  immediate  endorser,  to 
show  what  was  the  real  consideration  passing  between  them. 
If  this  suit  was  by  the  endorsee  against  the  maker  of  the  note, 
it  would  not  lie  in  his  mouth  to  say  the  plaintiff  purchased  it  at 
a  discount ;  but  as  the  defendant  was  the  immediate  endorser 
of  the  plaintiff,  the  proof  offered  that  the  note  was  purchased 
for  90  dollars,  under  the  face  of  it,  should  have  been  admitted. 
A  new  trial  must,  therefore,  be  granted,  unless  the  plaintiff  will 
remit  the  90  dollars,  and  the  interest  which  has  been  recovered 
thereon. 

(a)  Vid.  Wright  t.  Butler,  6  WenJelTs  Rep.  284.    Mum  v.  Commusion  Co.  16  Johu. 
Rep.  44.    Powell  v.  WaUrs,  17  Joftnt.  Rep.  176.    Baker  v.  Arnold,  8  Cainet'9  Rep.  279. 
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ALBANY, 

January,  1816. 

^^^tm!^^^  *Thorpe  against  White  and  others. 

V. 

Whcro^  Oiisre  THIS  was  an  action  of  assumpsit,  which  was  tried  at  the 
IS  a  contractor  Albany  circuity  in  October,  1815,  before  Mr.  J.  Yates, 
SluT^riod^^of  The  plaintiff  produced,  at  the  trial,  a  promissory  note,  exe- 
time,  at  a  cer-  cutcd  hj  the  defendants,  which,  being  admitted,  the  counsel  for 
day,  and  a  mit  ^hc  defendants  offered  to  prove,  under  the  notice  subjcMned  to 
onljfofthetime  the  plea,  that  the  defendants  being  the  owners  of  a  cotton 
tiwputi^te^  manufactory,  the  plaintiff,  who  was  a  joiner,  about  three  months 
the  amount  of  before  the  execution  of  the  note,  entered  into  their  service,  and 
which  hadlien  ^^  ^^  agreed  that  the  defendants  should  instruct  the  plaintiff  in 
iieen  earned,  the  making  of  the  machinery  necessary  and  proper  for  the  said 
iriveshisnoieto  manufactory,  and  should  pay  the  plaintiff  at  the  rate  of  one 
ike  servant  for  dollar  per  (ky  for  one  year,  for  his  wages  in  making  the  same  ; 
iaui  acUmi^aii  ^^^  Consideration  whereof,  the  plaintiff  agreed  to  work  for  the 
the  note,  it  is  no  defendants  for  one  year  at  that  rate,  and  it  was  further  agreed, 
pa^\ad^)eft  ^&t  the  defendants  should  settle  with  the  plaintiff  at  the  end  of 
the  maker's  8«>  every  three  or  four  months;  that  at  the  expiration  of  about 
ex^raUon'ofihe  three  mouths  from  the  time  the  agreement  was  entered  into, 
||m«^r  which  the  parties  computed  the  amount  then  due  for  the  plaintiff's 
oriffinaiiyhi^  serviccs,  at  the  stipulated  rate,  and  the  note  on  which  tfie  action 
«||UM>ugb,  had  was  brought  was  given  for  the  amount ;  and,  shortly  afterwards, 
no '"subseqaem  ^^  plaintiff  left  the  service  of  the  defendants  without  tlieir 
modificaUon  of  consent.  The  evidence,  being  objected  to  on  the  part  of  the 
he  cSid"*not  plaintiff,  was  rejected  by  the  judge,  and  a  verdict  was  given  for 

have  recovered  the  plaintiff. 

ba?*servjd  the      The  defendants  moved  for  a  new  trial,  and  the  case  was  sub- 
whole    period  mitted  to  the  Court  without  ar^ment. 

a|(medapoo.(a)  ° 

Per  Curiam.  According  to  the  principles  adopted  by  this 
Court,  in  the  case  of  STMUlan  v.  Vanderlip,  (12  Johns.  Rep. 
165.)  the  original  contract  between  the  parties  was  an  entire 
contract;  and  if  there  had  been  no  subsequent  modification, 
the  plaintiff  could  not  have  recovered  upon  it  until  the  expira- 
tion of  the  year.  But  the  giving  of  the  note  in  question,  by 
the  defendants^  was,  pro  tanto,  a  change  or  modification  of  the 
joriginal  agreement,  and  precludes  them  from  setting  up  the 
f  *  54  ]  original  ^agreement  against  their  own  note.  The  evidence 
offered  was,  therefore,  properly  overruled,  and  the  motion  for  a 
new  trial  must  be  denied. 

Motion  denied. 

(a)  Rapdyr  v.  MaekU,  6  Cow,  Rep,  250.    Hoar  ▼.  Cbde,  15  Johnt,  Rep,  04    Jen 
ningi  v,  Coap,  infra,  94. 
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Winter  against  Livingston. 


ALBANY. 

January,  1816. 

Winter 

V. 

THIS  was  an  action  of  asiumpsit  on  three  promissory  notes,  ^^J^^^^^^^ 
UTAde  by  the  defendant  in  favor  of  the  plaintiff,  dated  June  1st,  certain  promis- 
1803,  one  payable  11  months  after  date  for  10,000  dollars,  one  ^'/"^^^^ii^ 
payable  23  months  after  date  for  5,000  dollars,  and  the  other  land,  of  which 
35  months  after  date  for  7,549  dollars  and  7  cents.  The  cause  ^J'^^  ^^'^ 
was  tried  at  the  New-YorJc  sittings,  in  April,  1815^  before  Mr.  conveyed u>b., 
J.  Van  Ness.  "^^^.^.W^ 

mi       1  •  r     1  1       •         1  I'll       mentthatAjOn 

I  he  due  execution  of  the  notes  having  been  admitted,  the  the  payment  of 
defendant  produced,  in  evidence,  a  certain  instrument  executed  recou!^y***^Se 
by  the  plaintiff,  which  was  as  follows : —  iand$  the  notes 

"  Know  all  men  by  these  presents,  that  I,  Joseph  Winter y  of  JSd  Bl^ia^lf 
the  city  of  New^York,  Esq.,  for  myself,  dLC,  do  covenant  and  exercised   acts 
agree  to,  and  with  Edward  Livingston^  of  the  same  place,  es-  S!e°Md'bt'Sc?u 
quire,  that  provided  he,  the  said  Edward  lAvingstonj  shall  well  ing,    ^c,  he 
and  truly  pay  to  me,  &c.  the  full  amount  of  three  several  prom-  S^Opnon^ 
issory   notes,  (describing   them,  being  the  notes  above  men-  notes,  there  be- 
tioned,)  that  then,  and  in  such  case,  and  not  otherwise,  I  will  ^^^^J^! 
convey  to  the  said  Edward  LivingstoUy  and  his  heirs,  in  fee  and  the  agree- 
simple,  a  tract  of  land  this  day  conveyed  to  me  by  Thomas  STS^^^-^y^ 
Mauhy  of  the  city  of  New-Yorlc,  being  the  residue  of  a  tract  of  ment    of   the 
land  granted  to  him  by  patent,  dated,  d^c,  after  deductmg  iSJSiJJtfion^ 
20,078  acres,  conveyed,  (tc,  which  residue  is  said  to  contain  sider  it;   and, 
25,000  acres ;  but  it  is  hereby  expressly  declared  to  be  the  intent  ^^^  of^owne^ 
of  the  parties  hereto,  that  if  the  said  several  notes,  or  either  of  ship,  he  hadde- 
them,  shall  not  be  paid  at  the  several  times  when  they,  or  either  JJ^Sn^    ^d 
of  them,  ought  to  be  paid,  that  then  this  covenant  shall  be  void  had  a  complete 
and  of  no  effect.     And  it  is  also  agreed,  that  all  such  sums  of  *^^*  ^  ^  ^"^ 
money  as  shall  be  received  for  sales  of  the  said  lands  by  settlers, 
by  an  agent  to  be  appointed,  jointly,  by  Joseph  Winter ,  Edward 
Livingston^  and  TTiomas  Mayhy  (to  whom  the  land  is  mortgaged 
by  J.  TVintery)  ♦shall  be  credited  on  Winter* s  bonds  and  mort-         [  *  55  ] 
gage  to  Maule,  and  on  Edward  Livingstones  notes  above  recited. 
The  lands,  on  the  payment  of  the  notes,  to  be  conveyed  free 
from  encumbrance  created  by  Joseph  Winter,  or  any  one  claim- 
ing under  him.     In  witness,"  &c.    Signed  J.  Winter,  and  dated 
the  llthof  JuZy,  1803. 

It  appeared  that  Livingston,  the  defendant,  being  indebted 
to  Mame  in  a  large  sum  of  money,  and  Maule  holding,  for  the 
defendant's  use,  a  tract  of  land  on  lake  Champlain,  (to  which 
land  the  defendant  was  entitled,  but  the  patent  had  been  taken 
out  in  Maule's  name,)  it  was  agreed  between  the  defendant  and 
plaintiff,  that  the  plaintiff  should  become  responsible  to  Maule 
for  the  defendant's  debt,  on  his  receiving  a  conveyance  from 
Mavde  of  the  said  tract,  but  that  the  defendant  should  have  a 
reconveyance,  on  his  paying  to  the  plaintiff  the  sum  of  3,125 
dollar?  over  and  above  the  sum  due  to  Maule,    The  agreement, 

51 


y. 

I  ITI5GST0V. 


55  CASES  IN  THE  SUPREME  COURT 

AX.BANY,  being  the  one  above  stated,  was  reduced  to  writing,  and  Winter 
^^^Jl^jy^^J^  gave  his  obligations  to  MatUe  for  the  sum  so  due,  with  interest, 
WnTTXR  payable  in  six,  twelve,  twenty-four,  and  thirty-six  months,  and 
the  defendant  executed,  and  delivered  to  the  plaintiff,  the  notes 
on  which  the  action  was  brought,  which  fell  due,  except  the 
first,  each  one  month  prior  to  the  time  fixed  for  the  pa3rment 
of  the  several  sums  to  Mavle.  On  the  11th  of  An^ust^  1803, 
the  plaintiff  and  defendant  appointed  George  hyon  their  joint 
agent,  to  contract  for  the  sale  of  the  land,  who  removed  to,  and 
resided  upon  or  near  the  land,  until  1807.  The  contracts  with 
the  settlers  were  made  in  the  joint  names  of  Winter  and  Z*tV 
ingston.  In  October,  1804,  the  plaintiff  himself  went  on  the 
land,  and,  whilst  there,  cancelled  the  contracts  made  by  the 
agent  in  the  joigt  names  of  Winter  and  lAvingston,  and  gave 
deeds  and  took  mortgages  for  the  land  conveyed,  in  his  own 
name,  and  from  that  time  held  himself  out,  and  acted  as  the 
sole  proprietor  of  the  land,  and  on  the  13th  of  March,  1807, 
conveyed  large  portions  of  the  tract  to  two  different  persons, 
and  assigned  them  the  bonds  and  mortgages  which  had  been 
taken  on  the  sale  of  parcels  of  the  land  included  in  their  deeds. 
The  judge  thinking  that  the  consideration  for  the  notes  had 
failed,  the  plaintiff  was  nonsuited,  and  it  was  now  moved  to  set 
aside  the  nonsuit. 

D,  B.  Ogdefiy  for  the  plaintiff. 

I  •  56  ]  ^Hoffman,  and  Anthon,  contra. 

Per  Curiam,  The  motion  for  a  new  trial  must  be  denied. 
The  facts  in  the  case  clearly  show  that  no  consideration  has 
been  paid  for  the  notes.  Without  going  into  a  minute  detail 
of  these  facts,  they  will,  on  examination,  be  found  satisfactorily 
to  show,  that  the  defendant  being  indebted  to  TJiomas  Maide  in 
a  large  sum  of  money,  a  patent  for  land,  to  which  the  defend- 
ant wajs  entitled,  was  taken  out  in  MaMa  name ;  and  by  a 
subsequent  arrangement  between  the  parties,  these  lands  were 
conveyed  by  Maule  to  Winter,  on  his  becoming  security  for 
the  debt  which  the  defendant  owed  to  Maule ;  and  the  notes 
in  question  were  given  as  the  consideration  for  the  reconvey- 
ance of  the  land  by  Winter  to  Livingston,  according  to  the 
covenant  entered  into  between  them.  By  this  covenant,  how- 
ever, it  was  provided,  that  the  agreement  was  to  be  void,  unless 
Livingston  paid  his  notes  as  they  fell  due.  He  did  not  pay 
them ;  and,  of  course,  the  agreement  was  void,  if  Winter  elect- 
ed so  to  consider  it.  And  the  case  fiiUy  shows,  that  he  availed 
himself  of  this  forfeiture,  for  he  went  on  and  sold  the  land  for 
his  exclusive  benefit,  and  Livingston  has,  therefore,  received 
nothing  for  his  notes ;  and  Winter  has  a  complete  perfect  title 
to  the  lands. 

Motion  denied 
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ALBAJVY, 
January,  1816. 

Wilt  and  Green  against  Ogden.  wilt 

V. 

THIS  was  an  action  of  assumpsit,  which  was  tried  at  the  ^\vT,ereaiiac- 
Tioga  circuit,  in  June,  1815,  before  Mr.  J.  Yates.  tiou  is  brou^u 

The  piaintifTs  declared  on  an  agreement  or  promissory  note,  foni^^eYa 
made  by  the  defendant  to  pay  the  plaintifTs  270  dollars,  in  coDiraci,Uic  de- 
drawing  plaster,  at  4  dollars  and  50  cents  per  ton,  from  Quiggs,  Jhow^undeMhe 
in  Ithaca,  to  Owego,  and  also  for  goods  sold  and  delivered.         general    issue, 

•The  execution  of  the  note  having  been  admitted,  the  de-  [  *  ^"^  J 
fendant,  at  the  trial,  offered  to  prove,  that  he  had  been  to  one  to*U?oi?f  hii 
Quiggs,  in  Ithaca,  for  the  purpose  of  drawing  the  plaster,  but  pan  of  the  con- 
that  the  plaintiffs  had  no  plaster  there.  The  plaintiffs'  counsel  "^i'^^^  "^ 
objected  to  the  testimony,  on  the  ground  that  it  was  inadmis-  the  act  of  the 
sible  under  the  general  issue,  but  the  objection  was  overruled  ***  wh^^"^  A. 
by  the  judge ;  and  the  defendant  proved  that  when  he  called  sells  and  de- 
on  Qiitggs,  for  the  plaster,  he  declined  delivering  it ;  that,  af-  !S!^"for*jJhich 
terwards,  it  was  taken  away  by  the  plaintiffs,  and,  on  the  de-  B.'w  to  pay  in 
fendanf  8  calling  again  for  the  plaster,  it  had  all  been  delivered.  ^^^  ^^  ^X. 
The  judge  gave  it  as  his  opinion,  that,  upon  this  evidence,  the  brinjgsanacUon 
plaintiff  could  not  recover  upon  the  note.  l^'^reMaen" 

The  plaintiffs  then  offered  to  prove  that  the  original  consid-  which  »  defeat- 
eration  of  the  note  was  for  a  pair  of  horses,  sold  by  the  plaintiffs  ^^  s/h^Vl 
to  the  defendant,  and,  offering  to  abandon  the  counts  on  the  fered  to  per- 
note,  claimed  to  recover  the  value  of  the  horses  on  the  other  Jhe^J^JJSicnt^, 
counts ;  but  the  Judge  refusing  to  admit  evidence  for  that  pur-  but  was  pre- 
pose,  the  plaintiff  siSered  a  nonsuit,  with  leave  to  move  the  ^^^  5f^  ^5! 

Court  to  set  it  aside.  wijl  notbe  'per- 

The  case  was  submitted  to  the  Court  without  argument.  Se'^reement^ 

and       recovef 

Per  Curiam.  The  principal  question,  in  this  case,  is,  whether  uworigSSc<m* 
the  defence  set  up  on  the  part  of  the  defendant^  and  received  uderauon.  {b) 
by  the  judge,  was  admissible  under  the  general  issue.  The  note 
upon  which  the  action  is  founded,  was  to  be  paid  in  drawing 
plaster  from  Ithaca  to  Owego,  and  the  defence  was  an  offer  of 
performance  on  the  part  of  the  defendant.  From  the  testimony 
it  very  satisfactorily  appeared  that  every  thing  was  done  by  the 
defendant,  which  could  be  required  of  him,  towards  a  perform- 
ance of  his  contract,  and  that  the  non-performance  was  attrib- 
utable solely  to  the  neglect  or  default  of  the  plaintiffs.  This  de- 
fence was  proper  and  admissible  under  the  general  issue ;  it 
went  to  show  that  the  plaintiffs  never  had  any  cause  of  action 
against  the  defendant.  The  contract  necessarily  implied  that 
the  plaintiffs  were  to  have  the  plaster  at  Ithaca,  ready  to  trans- 
port. This  was  in  the  nature  of  a  condition  precedent,  and, 
from  the  evidence,  it  appears  not  only  that  the  defendant  went 

\a)  Vid.  DhboU  ▼.  Dd,  and  Hitdwn  Canal  Co.  4  WendeWs  Rep.  S85.    Burion  t.  Sieto 
art,  3  Ibid,  236.     Wmiamt  v.  WaibrU^t,  Ibid,  415.    Fiwtv.  Everttt,  5  Cow.  Rep.  497. 
{b\  Champtinv.  BtaUr,lB  Johns,  Riep.  169 
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ALBANY,  repeatedly  for  the  purpose  of  transporting  the  plaster^  the  de- 
January^e^  livery  of  which  was  refused,  but  that  for  some  weeks  before  the 
expiration  of  the  time  limited  for  the  performance,  the  plaintiflfs 
had  no  plaster  at  Ithaca.  Any  matter  which  shows  that  the 
plaintiffs  never  had  any  cause  of  action  may  be  *given  in  evi- 
dence under  the  general  issue ;  and,  at  this  aay,  most  nratters  in 
discharge  of  the  action,  which  show  that,  at  the  time  of  the 
conunencement  of  the  suit,  there  was  no  subsisting  cause  of  ac^ 
tion,  may  be  taken  advantage  of  under  this  issue.  (1  Chitt.  an 
Plead.  472.)  If  the  evidence  was  admissible  under  the  genera] 
issue,  it  is  not  pretended  that  it  did  not  amount  to  a  defence 
against  the  counts  upon  the  note  itself;  and  if  so,  there  can  be 
no  color  for  the  claim  of  the  plaintiflf  to  waive  the  note,  and 
recover  back  the  original  consideration.  Here  is  no  failure  of 
proof  of  the  special  contract :  it  is  proved  precisely  as  laid  in 
the  declaration ;  and  to  allow  the  plaintiffs  to  waive  it,  and  re- 
cover back  the  consideration,  would  be  permitting  them  entirely 
to  change  the  contract,  and  recover  in  money  when  payment 
was  to  be  made  in  the  performance  of  services ;  and  this,  too, 
without  any  default  on  the  part  of  the  defendant:  Judgment 
of  nonsuit  must,  therefore,  be  entered  according  to  the  stipula- 
tion in  the  case. 


Mauri  against  Heffernan. 

Tiie  ^fe»i*  THIS  was  an  action  of  assumpsit,  brought  to  recover  money 
an'  *°oSiigaUon  P^ud  by  the  plaintifT,  as  surety  for  the  defendant.  The  cause 
with  the  plain-  was  tried  at  the  New^YorJc  sittings,  in  May,  1815,  before  his 
iy'^c^-J^]  honor  the  chief  justice. 

wiijch  i^^J^^jV  The  defendant  entered  into  a  contract  with  the  toybI  admin- 
pfaintiff^  '  the  istration  of  tobacco,  at  CaraccaSy  for  the  purchase  and  exporta- 
s'lreivjwascom-  tion  of  a  large  quantity  (1,500  quintals)  of  tobacco,  which  was 
?^cdingsaiE!w]  an  article  of  royal  monopoly,  and  could  only  be  purchased  from 
to  pay  the  a-  the  government,  or  its  agents.  He,  afterwards,  executed  a 
principal ?'in  an  bond  or  obligation,  with  the  plaintiff  as  his  surety,  to  the  royal 
action  by  the  administration,  to  secure  the  payment  of  the  value  of  956  quin- 
thrpnnd^it  tals  and  93  pounds  tobacco,  described  in  the  bond  as  the  re- 
[  *  59  ]  mainder  *of  the  1,500  quintals  previously  contracted  for.  The 
was  held,  that  bond  was  as  follows :  "  In  the  city  of  Caraccas,  on  the  18th 

a      copy      of  •'  ' 

the    obhgation^ 

(which,  according  to  the  laws  of  the  Spattuh  colonies,  was  made  before  a  notary,  who  kept  the  original, 
and  delivered  copies  to  the  parties,)  authenticated  according  to  the  laws  of  Sjtain,  connected  with  evi- 
dence that  tlie  original  could  not  be  procured,  and  with  proofof  admissions,  by  the  defendant,  of  its  authen- 
ticity, and  of  the  breach  of  tho  c<»itract,  was  sufficient  without  produeing  the  decree  agaiiui  the  plaintiff, 
amithe  original  obligation,  or  a  sworn  copy  of  it. 

Where  a  contract  has  been  broken,  tne  surety  may  pay  the  money  without  suit,  and  recover  against 
his  principal. 

\  party  who  would  excuse  himself  from  responsibility,  on  the  ground  that  he  acted  as  the  agent  of 
rniclher,  ought  to  show  that  he  communicated  to  the  other  parly  his  situation  as  agent,  and  that  he  acted  b 
that  capacity,  so  as  to  give  a  remedy  over  against  his  principal,  (a) 

(a)  SewaU  v.  FUch,  8  Cow.  Rep.  215.     SUmi  v.  Wood,  7  Uid,  458. 
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day  of  November y  in  the  year  of  our  Lord  1805,  before  the     albanv, 
chief  notary  of  the  administration  of  tobacco,  and  before  the  i^^!^l}^ 
witnesses  hereunder  written,  personally  appeared  in  his  dwell-       mauri 
ing-house,  Don  Pedro  Edwardo,  of  this  place,  merchant,  to  me  v. 

known,  who  declared  that  Mr.  John  Heffernan,  citizen  of  the  Hkfferkab 
United  States  of  America,  and  resident  in  the  port  of  Laguiray 
hath  constituted  him  his  attorney  for  the  execution  of  this 
written  instrument,  which  he  is  to  execute  with  Don  Jose  Mauri, 
his  surety,  or  with  his  certain  attorney^  in  his  name,  to  answer 
for  the  value  of  956  quintals  and  93  pounds  of  dry  cured  to- 
bacco, now  in  Puerto  Cabello,  the  remainder  of  1,500  quintals 
contracted  for  with  the  administration,  by  said  Heffernan,  on 
the  Idth  day  of  July,  in  the  present  year,  for  the  value  of  which 
he  is  to  answer  in  one  month  from  the  date  of  this  instrument  of 
surety,  which  said  power  of  attorney  he  has  exhibited  to  me, 
and  which  is  as  follows,  tP  wit.  (Here  the  power  of  attorney 
from  Heffernan  to  Edwardo  is  set  forth  in  hac  verba.)  Don 
Jose  Carbonel,  also  personally  appearing,  said,  that  Don  Jose 
de  Mauri,  having  become  surety  for  the  aforesaid  Heffernan, 
has  given  to  him  a  power,  constituting  him  his  attorney  for  the 
execution  of  said  written  obligation  and  deed,  which  he  exhib- 
ited to  me,  and  whose  tenor  is  literallv  as  follows.  (Here  the 
power  from  Mauri  to  Carbonel  is  set  forth.)  And  making  use 
of  the  faculties  by  said  powers  upon  them  conferred,  in  the 
names  of  their  principals,  they  renounce,  &c.  (the  benefit  of 
certain  laws ;)  and  Don  Jose  Carbonel,  in  the  name  of  Don 
Jose  Mauri,  said,  that  he  recognizes  and  constitutes  him  such 
security  and  principal  payer  of  the  sum  to  which  the  aforesaid 
956  quintals  and  93  pounds  of  tobacco,  dry  cured,  may  amount, 
binding  him  jointly  with  Mr.  Heffernan,  who  to  the  same  is 
bound  by  his  attorney,  Don  Pedro  Edwardo,  jointly,  and  in 
solidum,  to  be  paid,  in  case  of  non-compliance  with  the  stipula- 
tions of  the  contract  aforesaid,  renouncing,  as  they  have  express- 
ly renounced  in  the  names  of  their  principals,  and  under  the 
conditions  stipulated,  which  are,  first,  that  the  tobacco  aforesaid 
shall  be  exported  as  soon  as  possible.  Secondly,  that  the  said 
tobacco  shall  be  examined,  weighed,  and  marked,  as  quick  as 
possible,  in  the  stores  of  the  king,  the  dangers  of  robbery  and 
fire  being  on  account  and  risk  of  the  royal  administration  ;  and 
on  account  and  risk  of  their  principals,  the  damage  *which  may  [  *  30  | 
occur  to  said  article  from  their  delay  in  exporting  it,  together 
with  storage.  Third,  that  within  ten  days  after  the  delivery  of 
said  tobacco  for  loading,  the  value  of  which  shall  appear  from 
the  invoice  to  be  made  out  at  the  time  of  the  acknowledgment 
and  delivery  must  be  paid.  Fourth,  that  in  case  government 
should  prohibit  the  entry  of  the  vessel,  which  is  to  come  in  bal- 
last, to  take  off  the  remainder  of  the  tobacco  in  Puerto  Cabello, 
that  then  all  responsibility  shall  cease,  and  the  contract  shall 
also  be  considered  null,  and  the  royal  administration  be  answer-  . 
able  for  the  damages  thereby  occasioned,  under  which  condi- 

55 


' 


60  CASES  IN  THE  SUPREME  COURT 

ALBANY,     tions,  and  the  terms  aforesaid,  Don  Pedro  Edwardoy  and  Don 
Jmiuary,  1816.  Jq^^  Carbonely  renounce,  &c.   (the  benefit  of  certain  laws.) 
^^"^^^^^^^^^  For  the  due  observance  of  which  the  aforesaid  Don  Pedro  Ed- 
V.  wardo^  and  Don  Jose  Carbonel,  bind  the  persons  of  their  princi- 

Mbkkervak.  pjjg^  tiieir  property  and  effects,  which  they  now  have,  or  which 
they  may  in  future  acquire,  granting,  in  the  names  of  their  prin- 
cipals, full  power,  as  is  by  law  required,  to  the  judges  and  justices 
of  his  majesty,  to  compel  them  to  the  due  observance  and  fulfil- 
ment of  this  instrument  in  writing,  by  executive  mpasures,  as  if 
judgment  were  already  given  ttiereupon,  renouncing,  &c.  Iji 
testimony  whereof  they  executed  and  signed  the  same  for  their 
principals,  in  the  presence  of  Manuel  Lopez,  Don  Pedro  Gtiz- 
man  and  Don  Jium  Hustado,  of  this  place,  and  which  I  attest. 
Pedro  Edwardoy  Jose  CarboneL  Before  me,  Matteo  de  Ami" 
tesarona,  notary  of  the  royal  administration.'' 

Six  or  eight  months  after  the  execution  of  this  obligalion,  a 
decree  was  passed  against  the  plaintiff,  by  the  inlendant,  for  the 
amount  of  the  tobacco  specified  in  the  contract,  and  by  the  in- 
fluence of  the  plaintiff's  friends,  the  execution  of  tho  decree  was 
delayed  for  two  years,  when  the  plaintiff,  being  informed  by  the 
king's  assessor,  that  it  was  impossible  longer  to  delay  the  execu- 
tion, presented  a  petition  to  the  intendant  for  leave  to  pay  the 
amount  by  monthly  instalments,  and,  in  the  mean  time,  to  be 
allowed  to  export  the  tobacco.  On  this  petition  it  was  ordered 
that  the  plaintiff  be  permitted  to  export  the  tobacco  upon  giving 
further' security  for  such  payments,  whereupon  Roman  Perez  de 
la  Portdla  was  offered  and  accepted  as  security,  and  Joseph 
Paccanius  Y.  Nicolan,  (whose  deposition  was  read  at  the  trial,) 
at  the  plaintiff's  request,  undertook  to  pay  the  instalments  as 
they  might  fall  du6,  and  he  accordingly  did  pay  into  the  royal 
treasury,  in  five  different  instalments,  the  sum  of  20,518  dollars 
and  7  reals,  in  discharge  of  the  said  obligation ;  the  last  of  which 
[  *  61  1 '  *pavments  was  made  the  last  of  August ^  or  beginning  of  Sep^ 
temoer,  1808.     The  discharge  of  the  bond  was  as  follows : — 

"  Caraccasy  17th  day  of  September,  1808.  On  this  day,  be- 
fore me,  at  the  request  of  Don  Jose  Mauri,  his  excellency  the 
intendant,  with  the  advice  of  the  assessor-general,  ordered  the 
instrument  in  front  to  be  cancelled,  said  Mauri  having  paid  the 
sum  of  20,518  dollars  and  7  reals,  which  thereby  appears  to  be 
due  by  John  Heffeman,  and  said  Mauri  paid  the  sum,  as  secu- 
rity, according  to  the  representation  of  the  administrator-gen- 
eral ;  and  that  the  same  may  be  no  longer  of  any  force,  I  note 
the  payment  thereof,  in  conformity  with  a  decree  issued  this 
day ;  which  documents  will  be  found  in  the  bundle  of  vouchers 
which  I  sign  and  attest  Amitesarona,  notary.  It  agrees  with 
the  original,  which  is  in  the  register,  under  my  care ;  and  to  de- 
liver the  same  to  the  concerned,  I  caused  this  cof^  to  be  made, 
which  I  sign  in  Caraccas,  on  the  26th  day  of  September,  in 
the  year  1808.  Matteo  de  Amitesarona,  chief  notary  of  tho 
royal  administration."  "  We,  citizens  Jose  Feliz  de  Arauda^ 
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treasurer  to  the  army,  and  Diego  Jugo,  minister  of  the  revenues,     Albany. 
in  this  port,  and  Andres  Martinez,  fiscal  notary,  (fee.,  certify,  ^^^n^/j^^ 
that  citizen  Matteo  Amitesarona,  by  whom  the  preceding  docu-       m^uri 
ments  are  authorized,  is  the  chief  notary  of  the  administration  v. 

of  tobacco,  and  that  to  his  instruments  entire  faith  and  credit  ^*"«*^»* 
are  given,  both  in  Courts  of  judicature  and  elsewhere.     In  tes- 
timony whereof,  the  present  \b  given,  in  the  port  of  Laguira,  on 
the  first  day  of  JViwemier,  1811.     Jose  Feliz  de  Arauda^  Diego 
de  JugOy  Andres  Martinez" 

On  the  bond  and  cancelment  being  produced  at  the  trial,  ^ 

the  defendant's  counsel  objected,  that  the  original  obligation 
ought  to  be  produced  and  proved,  or  that  a  copy,  sworn  to,  and 
compared  with  the  original,  should  be  produced.  The  plaintiff, 
thereupon,  proved,  by  Don  Mariano  Velasquez^  who  had  re- 
ceived the  degree  of  doctor  in  the  civil  law,  at  Madrid,  that,  by 
the  laws  of  Spain,  and  her  colonies,  all  contracts  are  executed 
before  a  notary,  and  remain  with  him  of  record,  who  gives  to 
the  parties  certified  copies,  under  his  signature  ;  that  the  copies, 
thus  authenticated,  are  read  in  all  Courts  and  tribunals  where 
the  Spanish  laws  prevail ;  and  if  used  in  the  place  where  the 
notary  resides,  his  single  attestation  is  suflicient ;  but,  if  used  in 
other  places,  his  attestation  is  verified  by  the  attestation  of  two 
other  notaries,  or  two  king's  oflicers,  who  certify  the  notary's 
*hand-writing.  The  witness  stated,  that  the  paper  produced  was  [  *  62  I 
in  due  form,  according  to  the  laws  of  Spain,  and  her  provinces, 
to  entitle  it  to  be  read  in  evidence  in  ihe'Spanish  Courts.  The 
chief  justice  permitted  it  to  be  read  in  evidence.  There  was 
other  evidence  as  to  the  law  of  Spain,  on  this  point,  as  to  the 
authenticity  of  these  documents,  and  of  the  signatures  to  them, 
which  it  is  unnecessary  to  state. 

Paccanius,  in  his  deposition,  in  addition  to  the  foregoing  facts, 
stated  that,  being  about  to  come  to  the  United  States,  he  was 
charged  with  the  adjustment  of  the  plaintiff's  claims  against  the 
defendant,  and,  soon  after  his  arrived  at  Neuf-York,  had  several 
persona]  interviews  with  the  defendant,  on  the  subject,  and  left 
with  him  the  plaintifi^'s  account,  containing  a  charge  of  20,513 
dollars  and  87  cents,  paid  to  the  royal  administration  of  tobacco, 
at  Caraccas,  as  security  for  the  defendant.  In  these  conversa- 
tions, the  defendant  did  not  dispute  the  justice  of  the  plaintifi''s 
Claims,  nor  question  the  accuracy  of  any  of  the  items  contained 
in  the  account,  and  acknowledged  that  the  plaintifT  had  entered 
into  the  contract  as  security  for  him ;  but  insisted  that,  in  all 
the  transactions  relating  to  the  tobacco,  he  had  acted  as  the 
agent,  and  on  the  behalf,  of  Frederick  Baker,  and  that  the 
plaintiff  ought  to  look  to  Baker  for  pajrment.  The  deponent 
exhibited  to  the  defendant,  among  other  papers,  which,  on  ex- 
amination, he  admitted  to  be  genuine  and  authentic,  the  copy 
of  the  bond,  &c.  which  was  given,  in  evidence.  In  the  course 
of  conversation,  the  defendant  told  the  deponent,  that  he  had 
not  sent  a  vessel  to  take  away  the  tobacco,  being  apprehensive 
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ALBANY,    that  she  would  not  be  admitted^  on  account  of  Mirandd*s  expe* 

January,  1816.   jj^j^^^ 

Mauki  ^^^  deposition  of  Juan  YeUas  Y.  Ferra  confirmed  the  state- 

V.  ^  mentSyin  Paccanius's  deposition^  respecting  the  tobacco  contract, 
and  the  payment  of  it,  and  mentioned  similar  admissions  which 
had  been  made  by  the  defendant  to  him ;  and  also  stated,  that 
the  plaintiff  sold  the  tobacco,  after  he  had  kept  it  for  a  long 
time,  to  a  Mr.  Denker,  of  St,  Thomas,  pursuant  to  the  advice 
of  respectable  merchants.  In  the  year  1807,  or  1808,  the  de- 
ponent went  to  St.  Thomas,  on  his  own  business,  and  carried 
with  him  an  order  from  Mauri,  on  Denker,  for  the  price  of  the 
tobacco ;  but  it  was  publicly  understood,  at  that  time,  that  Den- 
Jeer  had  failed.  Denker,  afterwards,  however,  paid  a  part  to 
MaurVs  nephew,  who  was  sent  by  Mauri,  for  the  purpose. 
The  deponent  also  stated,  that  he  had  no  reason  to  imagine  that 
[  *  63  ]  *the  plaintiff,  when  he  became  surety  for  the  defendant,  was 
acting  in  the  behalf  of  John  Serra,  (who  was  alleged  by  the  de- 
fendant to  have  been  the  principal  in  the  transaction,)  or  that 
the  money  that  the  plaintiff  was  compeUed  to  pay,  was  paid  out 
of  the  funds  of  Serra,  or  that  the  plaintiff  was,  in  any  manner, 
indemnified  by  Serra. 

The  plaintiff  produced  in  evidence  certain  letters  from  the 
defendant  to  the  plaintiff;  in  one  of  which,  dated  February  7th, 
1806,  the  defendant  says :  "  I  shall  despatch,  towards  the  end 
of  this  present  month,  a  vessel,  if  circumstances  will  permit,  for 
the  rest  of  the  tobacco  that  I  contracted  for  in  Puei-to  Cabello ; 
but,  at  all  events,  I  shall  take  care  to  indemnify  you  from  your 
suretiship  to  the  royal  administration  of  tobacco."  In  that  of 
the  6th  of  January,  1806,  he  says :  "  I  am  very  sorry  that  you, 
and  Don  Fedro  Edwardo,  have  not  annulled  the  contract  that  I 
foolishly  signed  for  the  sake  of  Don  Juan  Serra.  My  friend,  be 
under  no  apprehension  that  you  will,  in  any  manner,  suffer  in 
the  affair,  notwithstanding  that  you  were  the  agent  or  attorney 
of  Serra :  I  am,  and  will  be,  the  only  victim."  In  another  let- 
ter, of  the  23d  of  June,  1810,  he  says :  "  At  your  convenience, 
you  will  do  me  the  favor  to  inform  me  in  what  manner  the  af- 
fair of  the  tobacco,  that  they  so  perfidiously  threw  upon  my 
shoulders,  was  adjusted,  and  whether  you  had  to  pay  any  thing, 
and  how  much ;  for,  probably,  before  many  months  elapse,  you 
will  see  me  in  your  city ;  or,  otherwise,  I  riiall  find  a  person,  in 
whom  I  have  full  confidence,  to  see  you,  for  the  purpose  of  set- 
tling and  clearing  up  the  unfortunate  affair,  and  of  claiming 
from  the  contractors  what  they  owe.  Repetitions  are  useless ; 
but  you  will  perfectly  remember  the  manner  in  which  they  de- 
ceived me,  when,  in  presence  of  yourself  and  Don  Manuel,  the 
contract  was  made  with  Don  Juan  Serra,  in  his  own  name,  and 
in  that  of  the  intendant  and  Linares,  for  two  cargoes,  which  I 
afterwards  sent,  consigned  to  you,  as  agent  or  attorney  of  Serra^ 
and,  according  to  agreements,  presuming  that  they  would  per* 
form  it  with  good  faith." 
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On  the  part  of  the  defendant,  the  deposition  of  Francis  Gon-     albany, 
gales  de  Linares  wbs  read ;  the  deponent  stated,  that  be  was  January,  isie. 
acquainted  with  John  Serra,  of  Caraccas ;  that,  in  the  month  of  ^""^^"^"'^^ 
Jirfy,  1805,  according  to  the  best  of  his  recollection,  Serra  de-  v. 

parted  on  a  voyage  from  Laguira  to  Old  S^ain,  and  afterwards  HKrrERKAir. 
returned,  but,  during  his  absence,  the  plaintiff  acted  as  his 
agent ;  *^d  that  the  plaintiff  was  the  agent  of  SerrOy  generally,  [  *  ^^  J 
at  I^aguira,  [These  facts  were  confirmed  by  the  depositions 
previously  read  on  the  part  of  the  plaintiff.]  That  the  defend- 
ant  was  at  Caraccas  some  time  in  die  month  of  June,  or  July, 
1805 ;  that,  soon  after,  the  defendant  left  Caraccas,  on  a  voyage 
to  NeW'Tark;  the  object  of  which  was,  as  the  deponent  under- 
stood, to  take,  from  Caraccas  to  New-York,  colonial  produce,  in 
which  the  proceeds  of  a  certain  shipment,  made  by  Baker  and 
English,  of  New-York,  was  invested;  and  that  the  defendant 
acted  as  the  supercargo  of  the  said  shipment,  and  as  the  agent 
of  Baker  and  English.  The  deponent  recollected  the  arrival  of 
the  ship  Catharir^  at  Laguira,  from  New-York,  in  the  summer 
of  1805,  with,  as  he  understood,  a  cargo  of  dry  go6ds,  consign- 
ed either  to  the  plaintiff,  or  Serra,  as  his  agent;  he  did  not 
know  who  was  the  tconsignor ;  the  ship  was  not  inmiediately 
permitted  to  enter,  but  was,  for  some  days,  prevented,  in  conse- 
quence of  the  port  being;  at  that  time,  shut  against  the  admis- 
sion of  foreign  vessels.  The  deponent  remembered  the  arrival 
of  the  ship  Stranger  at  Laguira,  from  New- York,  with  a  cargo 
of  merchandise,  some  time  in  the  month  of  July,  1805,  which 
was  consigned  either  to  Serra,  or  the  plaintiff,  as  his  agent ;  but 
be  did  not  know  who  the  consignor  was ;  nor  did  he  recollect 
whether  the  ports  were  open  on  the  arrival  of  the  Stranger,  but 
he  thought  Uiat  they  were,  and  that  she  was  admitted  imme- 
diately to  enter.  There  was  a  contract  between  the  defendant, 
Serra,  and  the  deponent ;  to  which  contract,  Serra  represented 
to  the  deponent,  the  intendant  at  Caraccas,  Don  Juan  Vicente 
de  Arce,  was  a  party,  the  particulars  of  which  he  did  not  recol- 
lect ;  but  it  was,  generally,  for  the  importation  of  merchandise 
from  the  United  ^ates  to  Laguira,  and  the  exportation  of  prod- 
uce in  return ;  and  it  was  agreed  that,  in  case  the  merchandise, 
or  any  part  thereof,  should  arrive  when  the  ports  were  shut,  every 
facility  should  be  given  to  Heffeman,  by  the  other  contracting 
parties,  for  its  immediate  admission.  Two  days  after  the  con- 
tract was  entered  into,  the  deponent  declined  any  further  par- 
ticipation in  it.  The  deponent  stated,  that  the  contract  made 
respecting  the  tobacco,  was  entered  into  for  the  purpose  of  fa- 
cilitating the  admission  of  the  merchandise  contemplated  to  be 
imported  into  Laguira,  in  pursuance  of  the  before-mentioned 
contract.  The  deponent  understood  from  Serra,  before  he 
went  to  Spain,  that  he  had  left  the  plaintiff  full  powers  to  act 
^.his  agent,  generally,  and  that  those  powers  had  particular  [  "^Gb  ^ 
reference  to  the  before-mentioned  contract ;  the  defendant  ap- 
peared and  acted,  in  these  transactions,  as  the  agent  of  Baker 
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ALBANY,     and  English.    The  cargoes  of  the  ships  Catharine  and  Stranger 
January,  1816.  ^g,,^  landed,  and  put  in  the  plaintiff's  stores,  and  the  plaintiff 
i^„„j       had  the  general  management  in  making  the  ^es. 
V.  The  deposition  of  frtUiam  M  Canehey  was  read,  in  which  he 

H£iF£RNAN.  gi^tcd  that,  in  June^  1805,  he  went  out  as  supercargo  of  the 
Stranger y  on  a  voyage  from  Neto^YorJc  to  Laguira ;  that  he  waji 
employed  by  Frederick  Baker  and  Jacob  Barker y  but  that  the 
papers  were  in  the  name  of  Barker.  *  The  cargo  was  consigned 
to  the  defendant,  but  the  deponent  was  directed  to  address 
himself  to  John  Serra,  The  Stranger  was  not  permitted  to  en- 
■  ter  the  port  until  three  days  after  her  arrival ;  and  on  the  depo- 
nent asking  the  defendant  how  he  came  to  be  so  fortunate  as 
to  get  permission  for  the  ship  to  enter,  he  replied,  that  he  was 
obliged  to  go  through  the  formality  of  making  a  sham  purchase 
of  tobacco.  The  cargo  was  received  by  the  plaintiff,  whom  the 
deponent  understood  to  be  acting  as  agent  of  Serra.  After  the 
Stranger  had  delivered  her  cargo,  she  went  round  to  Puerto 
Cabetlo  to  take  in  some  tobacco,  as  the  deponent  understood, 
that  it  was  necessary  to  take  in  some,  as  a  colorable  compli- 
ance with  the  contract  of  purchase  made  by  the  defendant ;  and 
they  were  not  compelled  to  take  more  than  five  hundred  and 
twenty  quintals ;  and  it  was  frequently  intimated  to  the  depo- 
nent, by  the  king's  officer,  that  he  need  not  take  more  than  he 
liked.  In  1806,  the  deponent  went  again  to  Caraccas,  and  took 
with  him  a  power  of  attorney,  from  the  defendant,  to  himself 
and  Don  Pedro  Edwardo,  for  the  purpose  of  settling,  among 
other  matters,  the  tobacco  contract  with  the  plaintiff.  The 
defendant,  under  this  authority,  offered  the  plaintiff  one  thou- 
sand dollars  as  a  full  settlement  of  all  claims  he  might  have 
against  the  defendant,  on  the  subject  of  the  tobacco  contract, 
or  of  the  plaintiff's  being  security  therein,  and  stated  to  the 
plaintiff,  that  he  had,  in  truth,  no  claim  on  the  defendant  on 
that  account,  as  the  defendant  was  onl^  acting  as  the  agent  of 
Baker  and  others,  and  as  he,  the  plaintiff,  was  acting  as  the 
agent  of  Serra.  The  plaintiff,  in  this  conversation,  distinctly 
admitted  his  knowledge  that  the  defendant  had  only  acted  as 
the  agent  of  Baker  and  others,  and  that  he,  the  plaintiff,  acted 
[  *  66  ]  as  the  agent  of  ^Serra^  and  required  3,000  dollars,  and  two 
thirds  of  the  commissions,  for  the  tobacco  contract,  neither  of 
which  the  deponent  was  authorized  to  give ;  (it  being  usual,  at 
Laguira,  for  the  Spanish  merchant  who  does  the  business,  to 
allow  the  supercargo  one  half  of  the  commissions.) 

The  deposition  of  Moses  Hillard  was  also  read,  on  the  part 
of  the  dejfendant,  who  stated,  that  about  May,  1805,  he  went, 
as  master  of  the  ship  Catharine,  on  a  voyage  from  New^York 
to  Laguira,  and  the  defendant  accompanied  him  as  supercargo. 
The  vessel  appeared,  by  the  ship*8  papers,  to  belong  to  Freder- 
ick Baker,  who  also  employed  the  deponent,  and  was  informed 
by  Baker,  that  he  and  one  John  English  were  jointly  interested 
in  the  cargo,  which,  on  its  arrival  at  Laguira,  was  to  be  put  into 
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the  hands  of  one  John  Serra;  and  that  the  voyage  was  under-     albani, 
taken  in  consequence  of  some  agreement  which  had  been  made  ^^^^y'  ^^i^- 
between  the  defendant  and  Serra.     When  the  deponent  arrived       j^ur, 
at  LoffuirOy  Serra  was  there,  and  about  to  scul  for  Europe ;  the  v. 

plaintiff  did  the  business  of  the  vessel,  and  disposed  of  the  car-  h«''"R''a-^- 
go.  The  plaintiff  was  generally  understood,  at  Laguira^  to  be 
the  agent  of  Serra.  The  deponent,  before  he  left  New- York, 
understood  from  Baker,  that  another  vessel,  with  a  cargo,  was 
also  to  sail  on  the  same  voyage,  under  the  same  contract  made 
between  the  defendant  and  Serra.  About  a  month  after  the 
Catharine  arrived,  the  ship  Stranger  also  arrived  at  Laguira, 
and  was  refused  an  entry  for  two  or  three  days,  but  was 
at  length  admitted,  and  the  cargo  put  into  the  hands  of  the 
plaintiff. 

The  chief  justice  charged  the  jury,  that  he  thought  the  testi- 
mony, in  the  cause,  warranted  the  conclusion  that  the  plaintiff 
had  paid  the  amount  of  the  bond  for  the  defendant ;  that  it  ap- 
peared that,  in  some  transactions,  the  defendant  had  been  the 
agent  of  Baker  and  English,  and  that,  in  some  transactions,  the 
plaintiff  had  been  the  agent  of  Serra ;  but  that  there  was  not 
sufficient  testimony  to  show  that,  in  the  transaction  relating  to 
the  tobacco,  the  defendant  acted  as  the  agent  of  Baker  and  Eng- 
lish, or  the  plaintiff  as  the  agent  of  Serra.  Besides,  if  a  party 
would  excuse  himself  from  responsibility,  because  he  acted  in 
the  capacity  of  agent,  he  ought  to  show  that  he  communicated 
to  the  other  party  his  situation  as  agent,  and  that  he  acted  in 
that  capacity  only,  so  as  to  give  a  remedy  over  against  the  per- 
son whom  he  represented  to  be  his  principal.  That  in  a  *case  I  ^^  i 
like  that  of  the  tobacco  transaction,  the  plsuntiff^s  becoming  se- 
curity for  Serra,  was  not  within  the  scope  of  the  authority  of  a 
general  a^ent  appointed  for  commercial  purposes. 

The  chief  justice  further  charged  the  jury,  that  if  they  thought 
that  the  plaintiff  had  misconducted  himself,  or  acted  contrary 
to  the  custom  of  the  place,  in  selling  the  tobacco  to  Denker, 
they  must  deduct  so  much  from  the  plaintiff's  demand,  because 
the  plaintiff  must  conform  himself  to  the  usage  of  the  place. 
[Evidence  was  given,  on  the  trial,  respecting  the  usage  as  to 
sellmg  to  foreign  merchants  on  credit,  which  not  being  referred 
to  in  the  opinion  of  the  Court,  it  was  thought  unnecessary  to 
state.] 

The  jury  found  a  verdict  for  the  plaintiff  for  14,808  dollars 
and  21  cents. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

Hoffman,  for  the  defendant,  examined  the  facts,  in  the  case, 
at  large,  and  contended,  that  in  all  the  transactions  relating  to 
tlie  outward  and  return  cargo  of  the  Stranger,  the  plaintiff 
acted  as  the  agent  of  Serra,  and  knew  that  the  defendant 
acted  as  the  agent  of  Baker;  that  the  tobacco  was,  in  truth,  pur 
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ALBANY,     chased  by  the  plaintiff,  as  agent  of  Sen-a,  and  for  his  benefit, 

January,  1816.  though  the  plaintiff's  name,  and  the  formality  of  giving  securi- 

^^^^y^^^^  ty,  were  used,  as  the  best  mode  of  conducting  the  trauisaction  ;' 

V.  that  the  accounts  were  incorrectly  stated,  without  distinguishing 

HsrrERVAv.   ^hat  belonged  to  the  parties  as  principals,  and  what  as  agents. 

That  it  did  not  appear  that  the  plaintiff  had  ever  paid  Facca- 
nius  the  money  he  stated  that  he  had  advanced,  so  as  to  be  en- 
titled to  bring  this  action. 

That,  by  selling  the  tobacco  without  apprizing  or  consulting 
the  defendant,  the  plaintiff  took  it  on  himself,  and  thereby 
waived  any  demand,  on  account  of  it,  which  he  might,  other- 
wise, have  had  against  the  defendant 

That  the  notanal  copies,  or  certificates,  admitted  at  the  trial, 
were  not  legal  or  proper  evidence.  In  this  country,  and  accord- 
ing to  the  rules  of  our  law,  notarial  certificates  are  not  evidence, 
except  to  prove  the  protest  of  a  bill  of  exchange,  or  proceedings 
in  admiralty  Courts. 

It  is  true  that,  in  countries  where  the  civil  law  prevails,  all 
contracts  are  made  before  a  notary,  who  delivers  to  the  parties 
copies,  certified  by  him,  under  his  hand  and  seal.  In  those 
[  *  68  ]  ^countries  the  copies  may  be  evidence ;  but  the  lex  loci,  though 
it  may  govern  as  to  the  contract  itself,  is  not  the  rule  of  evidence 
by  which  the  contract  is  to  be  proved  in  the  country  where  the 
action  is  brought,  and  where  the  proof  of  the  contract  must  be 
given.  Different  countries  and  states  may  establish  very  differ- 
ent rules  of  evidence.  In  Massachusetts  and  Connecticut,  the 
oath  of  the  party  is  received  in  an  action  of  law,  in  support  of 
his  demand.  In  Pennsylvania,  the  protest  of  a  master  of  a  ves- 
sel, made  before  a  notary,  is  received  to  prove  the  loss  in  an  ac- 
tion on  a  policy  of  insurance.  But  such  evidence  is  not  admis- 
sible here. 

There  ought,  then,  to  have  been  a  commission  taken  out  to 
examine  the  notary ;  and  if  the  original  contract  could  not  be 
obtained,  the  copy  should  have  been  verified,  by  a  comparison 
with  the  original,  all  which  might  have  been  shown  under  a 
commission.  It  appears,  also,  mat  the  contract  was  executed 
by  the  plaintiff,  by  his  attorney,  Carbonel,  and  the  only  evidence 
of  any  power  of  attorney,  is  the  same  notarial  certificate.  The 
.  originals  are  not  exhibited,  nor  the  copies  verified.  The  notary 
certifies  facts.  He  does  not  set  forth  the  contract  in  hac  verba. 
He  speaks  in  the  past  tense,  and  narrates  facts.  His  certificate 
is  not  a  record,  nor  a  copy  of  a  record.  If  these  contracts  are, 
as  is  said,  always  kept  by  the  notary  on  record,  there  ought  to 
have  been  an  exemplification  of  that  record,  or  a  copy  under 
seal.  In  cases  under  the  law  of  nations,  it  is  true,  copies  of 
proceedings  of  the  Admiralty  Court,  under  seal  and  signature, 
are  admitted,  on  proof  of  the  seal,  &c. 

Again ;  the  plaintiff  alleges  he  paid  the  money  in  pursuance 
of  a  decree  of  a  Spanish  tribunal  at  Caraccas.    It  was  essen* 
tial,  therefore,  for  him  to  prove  this  decree  by  legal  evidence 
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The  bond  was  not  for  any  particular  sum ;  and  it  was  requisite  Albany. 

to  show  how  the  value  of  the  tobacco  was  liquidated,  for  which  Jan«a^»i8i6. 

the  surety  was  made  liable.     If  the  liquidation  waa  voluntary,  "^"^JJ^ori^^ 

on  the  part  of  the  surety,  he  ought  to  show  that  it  was*  fairly  v. 

and  honestly  made.    The  only  evidence  of  the  decree  is  this  h*fpebha»» 
seme  notarial  certificate,  without  any  oath  or  verification  what- 
ever. 

Sksson^  and  Caines,  contra.     1.  As  to  the  admissibility  of  the 
documents   offered   in  evidence.     The  powers  are  set  forth 
verbatim  in  the  notarial  certificate,  and  which  is,  in  fact,  a  copy 
or  exemphfication  of  the  record.    The  Court  must  be  satisfied 
of  the  genuineness  of  every  paper  offered  in  evidence.     For  this 
*^object,  it  is  enough  to  show,  first,  that  the  original  cannot  be         [  *  69  ] 
produced,  and,  next,  that  the  paper  or  copy  offered,  as  its  substi- 
tute, is  true,  or  properly  verified.     Though,  when  the  paper  is 
first  offered,  the  Court  may  have  doubts  of  its  authenticity,  yet 
if,  by  the  subsequent  proofs  in  the  cause,  its  verity  is  satisfacto- 
rily established,  the  Court  will  not  direct  a  new  trial.    The 
granting  a  new  trial  is  in  the  sound  discretion  of  the  Court,  and 
stands  on  different  grounds  from  exceptions  taken  to  the  evi- 
dence.    In  countries  where  th^  civil  law  prevails,  the  contract- 
ing parties  go  before  a  notary,  who  takes  down  their  declara- 
tions, and  draws  up  the  contract  in  form,  which  he  keeps,  and 
delivers  copies  to  the  parties,  which  are,  in  truth,  originals  and 
counterparts  of  the  contract.     The  notary  is  the  proper  oMcer 
to  give  certified  copies.    This  Court  has  said,  that  ttie  certincate 
of  a  clerk  was  equivalent  to  an  affidavit,!  because  he  is  the     t  \  c^n, 
proper  officer.     In  Duncan  v.  ScottX  Lord  EUenbortmgh  held,  jup,  286.    "** 
that  copies  of  depositions  delivered  by  a  judge's  clerk,  being  in     x\  Can^.  N. 
the  course  of  office,  were  prima  facie  evidence,  without  being  ^'  ^^'• 
proved  to  be  examined  co{Hes.     In  MiUer  v.  lAvingston^^  it  was     $  i  CmnetU 
held  that,  where  the  originals  could  not  be  had,  copies  were  ad-  ^^-  ^^' 
missible  in  evidence ;  it  is  true,  such  copies  must  be  duly  authen- 
ticated.    Here  we  have  the  confession  of  the  defendant  himself, 
that  the  documents  produced  were  genuine.    This  confession 
of  the  party  is  equivalent  to  the  production  of  the  subscribing 
witness  to  an  instrument.||     The  admission  of  the  copy  implies     I  s   Johns. 
the  genuineness  of  the  origmal.    What  higher  evidence  ot  the  ^'  *^^" 
truth  of  these  copied  could  have  been  obtained  under  a  commis- 
sion ?     The  defendant,  having  a  notarial  copy  of  the  same  con- 
tract, cannot  allege  that  he  is  surprised  by  the  copy  produced 
at  the  trial. 

In  Walrond  v.  Van  Moses ^^  it  was  decided,  that  a  copy  of  an  !1 8  Mod,tm 
agreement  registered  in  Holland ^  and  attested  by  a  public  notary 
there,  might  be  given  in  evidence  for  the  defendant ;  especially 
as  the  plmntiff  had  taken  out  another  copy  of  the  same  ajprce- 
Dient,  and  would  not  produce  it ;  for  he  would  not  be  surpiised, 
as  he  must  have  known  of  the  agreement,  having  himself  a 
eopy  of  it. 
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ALBANY.         2.  The  deposition  of  Paccanius  fully  establishes  the  fact  of 
Januaiy,  1816.  |jj^  payment  of  the  money,  by  the  judicial  decision  or  decree  of 
j^^^j       the  Court  at  Caraccas. 
V.  *d.*  If  the  defendant  intended  to  shelter  himself  under  the 

HiFrsKVAv.  character  of  a  mere  agent,  he  ought  to  have  shown  that  he 
[  *  "^^O  ]  disclosed  to  the  plaintiff,  at  the  time  the  contract  was  made,  the 
capacity  in  which  he  acted ;  and  that  he  made  known  his  prin- 
cipal, fully  and  expUcitly,  so  as  to  enable  the  plaintiff  to  resort 
to  the  principal.  The  evidence  is,  that  the  defendant,  in  the 
case  of  the  Stranger ,  was  the  agent  of  Baker  snd  Barker,  and  in 
the  case  of  the  Catharine,  the  agent  of  Baker  and  English .  If  the 
plaintiff  had  applied  to  Baker  and  Barker,  they  would  have  said, 
"  This  is  not  our  contract ;  Mr.  H.  has  blended  the  business 
of  others,  with  whom  we  have  no  concern ;  you  must  look  to 
him."  The  plaintiff  could  not  sue  one  set  of  principals  for  one 
part,  and  another  set  of  principals  for  another  part  of  the  con- 
tract. *  But  the  evidence  shows,  that  the  defendant  did  not 
pretend  to  act  as  agent  in  this  contract.  It  was  entered  into 
between  him,  as  principal,  and  the  plaintiff  as  his  surety. 
Though  a  person  is  an  agent,  he  may  still  assume  individual 
\  1  Term  Rep.  and  personal  responsibility  relative  to  the  subject  of  his  agency .f 
^^^'  Where  an  agent,  without  disclosing  his  principal,  or,  which  is 

the  same  thing,  does  not  disclose  all  his  principals,  where  there 
are  more  than  one,  makes  a  contract,  he  is  himself  to  be  treated 
t  George  v.  as  principal.^ 
TemRq>,m,      Again,  the  authority  and  duty  of  a  supercargo  is,  to  sell  one 
360;  961.0.     '  cargo,  and  invest  the  proceeds  in  anottier,  or  return  cargo. 
The  entry  of  the  cargo  and  vessel,  at  the  custom-house,  is  the 
peculiar  duty  of  the  master;    The  defendant  having  gone  aside 
from  his  duty  as  supercargo,  to  enter  into  this  arrangement  of  the 
tobacco  contract,  in  order  to  procure  an  entry,  must  be  consid- 
ered as  having  acted,  in  that  respect,  on  his  own  personal  re* 
f  s   /o^.  sponsibility.^   If  the  question  ofthe  defendant's  acting  as  a  mere 
Ca§.  70.  agent,  or  not,  rested  on  facts,  it  was  for  the  jury  to  decide ;  and 

they  have  determined  the  fact.  If  it  depended  on4he  written 
documents  produced,  those  documents  clearly  show  that  he  acted 
as  principal. 

Again,  the  factor  and  principal,  or  owner,  may  each  sue  for 

H  1  Hen.  Bi.  the  Same  cause. ||     Where  a  contract  operates  on  two  parties^ 

m.^scaiif»  ^^^^  ^^y  ^"® ;  but  if  one  sues,  it  is  a  bar  to  an  action  by  the 

72.Cwcp.256!  other;  and  if  the  owner,  or  principal,  does  not  sue,  the  factor 

may  bring  the  action. 
[  *  71  ]  *As  to  the  sale  of  the  tobacco,  the  plaintiff  was  compelled, 

ex  necessitate,  by  the  very  act  of  the  defendant,  to  become  his 
agent  as  to  the  tobacco,  a  perishable  article,  which  he  sold,  and 
gave  the  defendant  credit  for  the  net  proceeds.  This  cannot 
be  considered  as  any  waiver  of  his  claims  for  indemnity  under 
the  contract. 
ChamS^  \  ^  surety  is  not  bound  to  stand  a  suit,  but  may  pay  the  money 
A>A»ff./e«p.46i.  in  the  first  instance,  and  then  call  on  the  principal.^ 
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T.  A.  Unmet,  in  reply.    The  declaration,  in  this  case,  con-     Albany. 
tains  only  the  usual  money  counts.     The  pleuntiif  must  show  ^^^^^^y>  ^^iG. 
that  he  actually  paid  money  for  the  defendant,  not  that  another       mauri 
person  paid  it.     Where  owner  and  factor  both  have  actions,  v. 

they  must  be  special  actions  on  the  case.  Hikh  knaw. 

To  understand  this  case,  it  is  necessary  to  examine  the  facts 
minutely.  [Here  the  counsel  examined  and  remarked  on  the 
facts  at  length.]  The  tobacco  contract  was  subsidiary  to  the 
other,  and  made  in  the  name  of  the  defendant,  but,  in  truth,  for 
the  benefit  of  Serra,  It  was  to  facilitate  the  entry  of  the  Stran- 
ger; and  the  plaintiif  must  have  known  that  the  defendant  was 
not  acting  on  his  own  account,  or  for  his  own  benefit.  The  let- 
ter of  the  plaintiif  shows  this.  It  is  said,  the  defendant  did  not 
disclose  the  names  of  his  principals ;  but  the  plaintiif  had  the 
invoice  of  the  cargo,  and  must  have  known  them. 

It  is  true,  in  regard  to  foreign  trade,  that  ^.  factor  may  be  sued 
because  he  is  on  the  spot,  and  his  principal,  or  owner,  being 
abroad,  cannot  be  reached.  This  rule,  howevet,  founded  on 
the  convenience  of  trade,  does  not  apply  where  both  factor  and 
owner  reside  abroad. 

Again,  according  to  the  necessary  course  of  this  trade,  carried 
on  at  Caraccas,  agents  there  must  act  in  their  own  names,  and 
appear  as  principals,  in  order  to  keep  others  out  of  view. 

The  confessions  of  the  defendant  amount  to  nothing.  They 
are,  in  substance,  this :  "  I  do  not  dispute  the  iienu  of  your  ac- 
count ;  I  put  my  defence  on  higher  ground ;  that  I  am  not  liable 
at  all,  having  acted  merely  as  the  agent  of  Baker,  to  whom  you 
must  look." 

All  subsequent  engagements,  by  letters,  are  nude  pacts,  or,  if 
the  defendant  is  to  be  made  liable  on  them,  it  cannot  be  in  this 
action,  but  on  special  counts. 

Again,  the  extent  of  the  obligation  of  the  plaintiff,  as  surety, 
♦was  indefinite  and  unlimited.  It  was  absolutely  essential,  there-         [  *  "72  j 
fore,  that  he  should  show,  by  satisfactory  evidence,  how  the 
amount  was  liquidated  and  ascertained.     The  decree  of  the 
Court  ought  to  have  been  produced. 

Further,  there  is  no  evidence  that  the  plaintiff  has  ever  paid 
P.  the  money  he  swears  he  advanced.  P.  does  not  say  that 
the  plaintiif  ever  paid  him  a  cent. 

Then,  as  to  the  admissibility  of  the  documents,  or  notarial 
certificates,  in  evidence.  In  Smith  v.  Spinolla,  the  very  point 
was  decided,  though  the  case  does  not  appear  to  be  reported,  (a) 
In  Downes  v.  Mooreman,\  it  is  stated,  that "  a  copy  of  an  agree-  t  Bunb.  Rq^ 
ment  between  the  abbot  of  Huarrer  and  the  monks  of  Ltyra,  '^—^,70.' 
was  produced  in  evidence ;  to  which  it  was  objected,  for  the 

(a)  The  judge,  before  whom  the  cause  was  tried,  haying  refused  to  grant  an 
order  to  stay  proceedings,  the  counsel  delivered  to  the  Court  a  copy  of  the  case, 
with  a  written  argument,  though  the  Court  do  not  hear  arguments  on  an  appeal 
from  the  judge,  or  for  an  order  to  stay  proceedings  ;  and  there  being  no  stay  of 
proceedings,  the  cause  was  not  heard  in  Court. 
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ALBANY,    phdntiflF,  that,  by  the  rules  of  evidence,  it  could  not  be  read,  bo 
January,  1816.  |j]g  ncitheV  a  record  nor  a  public  thing.     But  the  defendant  pro- 
^^^r^^^*^  duced  a  copy  of  the  statute  of  Oxon,  that  no  book,  &'c.  should 
^v!^'       go  out  of  the  Bodleian  library ;  and  the  Court  gave  leave  to  read 
iiEMCRjrAN.   ^Q  ^Qpj  Qf  ^Q  agreement  in  evidence;  though  they  admitted 
it  not  to  be  within  the  general  rules  of  evidence,  but  on  the  very 
particular  circumstances  of  tlie  case."     Here  it  was  expressly 
117.  shown  that  the  original  could  not  be  obtained  ;f  and  it  was  ad- 
mitted, that  to  allow  a  copy,  even  in  such  case,  to  be  read,  was 
aminst  the  rules  of  evidence.     As  to  the  case  of  Wcirond  v. 
van  Moses,  it  is  remarkable  that  it  has  never  been  cited,  to  that 
point,  in  any  abridgment  of  the  law,  or  in  any  treatise  on  evi-- 
dence ;  nor  is  there  any  subsequent  case  to  be  found  grounded 
on  its  authority.     Besides,  in  that  case,  each  party  had  a  copy 
of  the  original. 

It  appears,  in  this  case,  that  a  copy  only  of  the  power  was 
exhibited  to  the  notary,  and  he  gives  a  copy  of  a  copy,  without 
any  verification  by  the  original.  Three  citizens  certify,  that 
the  person  who  gives  the  certificate  is  a  notary;  there  is  nothing 
more.  The  original  and  the  copy  do  not  appear  to  have  been 
compared. 

Under  a  commission,  the  party  could  go  into  an  examination 
of  all  the  circumstances  attending  the  execution  of  the  instru- 
ment. But  if  notarial  certificates,  or  copies,  are  admissible,  a 
party  may  be  surprised  at  the  trial,  and  have  no  opportunity  to 
[  *  73  ]  *show  any  circumstances  attending  the  execution  of  the  instru- 
ment, or  that  it  was  a  forgery. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The 
right  of  the  plaintiff  to  retain  the  verdict,  found  in  his  favor, 
will  depend  principally  upon  the  question,  whether  there  was 
competent  and  sufficient  evidence  of  his  having  become  security 
for  the  defendant,  and  that  he  had  paid  the  money  alleged  to 
have  been  paid  on  that  account. 

It  is  unnecessary  to  examine  minutely  the  proof  that  was  be- 
fore the  Court  at  the  time  application  was  made  for  a  nonsuit ; 
for,  admitting  there  was  not  evidence  enough,  at  that  time,  to 
warrant  a  recovery,  yet,  if  the  deficiency  was  afterwards  sup- 
plied, and  there  was  proof  sufficient  to  support  the  verdict 
when  found,  the  present  motion  cannot  prevail. 

With  respect  to  the  instrument,  by  which  it  is  alleged  that 
the  plaintiff  became  security  for  the  defendant,  the  proof  is 
abundantly  sufficient  to  show  that  the  original  could  not  be 
produced  upon  the  trial.  According  to  the  laws  of  the  Span- 
ish province,  where  this  instrument  was  executed,  the  original, 
or  the  one  actually  signed  by  the  parties,  remains  with  the  no- 
tary before  whom  it  was  executed.  Copies,  certified  and  sign- 
ed by  the  notary,  are  delivered  to  the  parties ;  and  such  copies, 
thus  authenticated,  are  received  in  evidence  in  all  the  Sjpanis^ 
tribunak. 
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It  is  unnecessary  definitively  to  say,  whether  the  hx  loa     Albany, 
ought  so  far  to  prevail,  as  to  require  these  notarial  copies  to  be  ^^^^y*  ^^w. 
admitted  in  evidence  here,  in  the  same  manner  as  in  the  Span-       mauri 
ish  tribunals.     I  am  inclined  to  think,  however,  they  ought  not  v. 

to  be  received  as  sufficient,  per  se ;  but  I  cannot  think  they  are  Heffkkha*. 
to  be  entirely  disregarded,  and  treated  as  mere  nullities.  They 
ought  to  be  received  as  forming  a  part  of  the  inferior  evidence 
of  the  execution  of  the  instrument,  when  the  original  cannot 
be  produce's  and  proved.  It  appears  to  be  a  part  of  the  offi- 
cial duty  of  the  notary  to  ^ve  copies ;  he  is  specially  intrusted 
with  that  power ;  and,  in  giving  such  copies,  he  acts  under  his 
oath  of  office.  The  instrument  is  executed  before  him  in  his  offi- 
cial capacity ;  and  an  official  certified  copy  necessarily  implies 
that  he  saw  the  instrument  executed.  In  what  respect  does 
this  differ  from  an  examination  upon  a  commission  ?  He  car* 
only  swear  be  saw  the  instrument  executed,  and  that  the  copy 
furnished  by  him  is  under  oath.  Besides,  we  ought  to  be  cau- 
tious *in  declaring  that  we  will  receive  nothing  short  of  U>e  ex-  [  *  74  ^ 
amination  of  the  notarY>  under  a  commission,  as  there  is  no 
mode  of  enforcing  sucn  examination ;  nor  is  a  sworn  copy, 
proved  by  a  person  who  has  compared  it  with  the  original,  any 
higher  or  better  evidence  than  that  furnished  by  the  notary, 
which  is  a  copy  under  his  oath  of  office.  But  the  evidence  fur- 
nished in  the  case  before  us  is  more  satisfactory  than  either, 
arising  out  of  the  repeated,  uniform,  and  uncontradicted  confes- 
sions of  the  defendant,  contained  in  his  letters,  and  to  witnesses, 
whose  testimony  was  before  the  jury.  Paccanius,  who,  in  be- 
half of  the  plaintiff,  applied  to  the  defendant  for  payment, 
swears  that  he  showed  him  the  documents  ^ven  in  evidence, 
which  purported  to  be  notarial  eopies  of  the  mstrument,  where- 
by the  plcdntiff  became  security  for  the  defendant ;  and  the  can- 
celment  of  the  contract,  upon  the  payment  of  upwards  of  20,000 
dollars  by  the  plaintiff,  as  security  for  the  defendant,  in  con 
formity  with  a  decree  of  the  Spanish  tribunal ;  that  the  defend- 
ani  examined  the  papers,  and,  without  any  hesitation,  recognized 
them  as  genuine  Bna  authentic.  In  addition  to  this,  he  acknowl- 
edged to  this  witness,  that  the.plaintiff  had  entered  into  the  ob- 
ligation on  the  tobacco  contract,  as  security  for  him.  This  witness 
also  exhibited  to  him  an  account,  containing  the  charge  of  20,518 
d(41ars  and  87  cents,  paid  to  the  royal  administration  of  tobacco 
at  CaraccaSy  as  security  for  the  defendant,  and  referring  to  the 
instrument  executed  on  that  occasion.  The  defendant  did  not 
dispute  the  justice  of  the  plaintiff's  claim,  nor  question  the 
accuracy  of  any  of  the  items  contained  in  the  account,  but 
insisted  only  that  he  acted  as  agent,  and  in  behalf  of  Baker ; 
and  that  the  plaintiff  ought  to  look  to  him  for  payment.  To 
Serra,  another  witness,  the  defendant  acknowledged  that  the 
plaintiff  was  bound  as  security  for  him.  This  witness  also  con- 
firms the  testimony  of  Paccanius,  with  respect  to  the  defendant 
Qot  disputing  any  of  the  items  contained  in  the  account  present 
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ALBANY,     ed  to  him.     These  acknowledgments  furnish  evidence  of  an 
Jaaaary,  1816.  express  admission  that  the  copies  offered  in  e\idence  were  gen 
Mauri        ""^®  *"^  authentic  copies  of  the  original,  and  serve  to  identify 
V.  the  instruments  beyond  all  dispute.     If  any  thing  more  could 

iiKFFCRiriH.   possibly  be  wanting,  it  is  furnished  by  the  defendant's  letters. 
In  the  one  of  the  7th  of  Fthruary^  1806,  he  apprizes  the  plain- 
*  tiff  that  he  should  send  a  vessel  for  the  rest  of  the  tobacco,  and 

adds — but,  at  all  events,  I  shall  take  care  to  indemnify  you  for 
r  *  75 1  y^^''  suretiship  to  the  royal  administration  of  *tobacco.  Again, 
m  his  letter  of  the  6th  of  January,  1806,  he  admits  he  entered 
into  the  tobacco  contract,  and  tells  the  plaintiff  to  be  under  no 
apprehensions  that  he  shall  in  any  manner  suffer  in  the  affair. 
And,  as  late  as  23d  of  June,  1810,  he  writes,  that  he  had  been 
made  the  victim  in  the  affair  of  the  tobacco,  and  wanted  to  be 
informed  whether  the  plaintiff  had  to  pay  any  thing,  and  how 
much ;  promising  either  to  go  himself,  or  send  some  person,  for 
the  purpose  of  settling  the  unfortunate  affair.  If  the  confes- 
sions of  the  defendant,  either  by  parol  or  in  writing,  are  at  all 
to  be  received  in  evidence,  they  are  amply  sufficient,  in  this 
case,  to  show  a  due  execution  of  the  instrument  whereby  the 
plaintiff  became  his  surety.  This  instrument  was  not  under 
seal ;  so  that  no  objection  on  that  account  can  be  made.  I  see 
no  objection,  nor,  indeed,  was  any  made  on  the  trial,  to  the  ad- 
missibility of  such  evidence.  In  the  case  of  Hall  v.  Phelps,  (2 
Johns.  JUp,  452.)  it  is  said,  that  the  confession  of  a  party  that 
he  gave  a  note,  or  any  instrument  precisely  identified,  is  as  high 
proof  as  that  derived  from  a  subscribing  witness. 

That  the  plaintiff  has  paid  upwards  of  20,000  dollars  on  ac- 
count of  the  breach  of  the  defendant's  contract  with  the  Span-- 
ish  government,  is  established,  not  only  by  the  admission  of  the 
defendant,  but  by  the  positive  evidence  of  Paccanius,  who 
.swears  that  he  did,  at  the  plaintiff's  request,  by  his  orders,  and 
in  his  behalf,  pay  the  money  into  the  royal  treasury,  in  pursu- 
ance of  the  decree.  It  was  unnecessary  to  prove  the  decree 
as  a  breach  of  the  contract,  which  the  defendant  made  with  the 
Spanish  government,  is  fully  shown  by  the  admissions  of  the 
defendant.  In  his  letter  of  jFebtuary,  1806,  he  speaks  of  send- 
ing a  vessel  for  the  rest  of  the  tobacco,  if  circumstances  would 
permit ;  and  he  expressly  admitted  to  Paccanius  that  he  had 
not  sent  a  vessel  to  take  away  the  tobacco,  being  appre- 
hensive she  would  not  be  admitted  on  account  of  Miranda^s 
expedition. 

If  the  contract  was  broken,  it  was  not  necessary  for  the  plain- 
tiff to  stand  a  suit.     If  the  liability  of  the  surety,  and  a  pay 
ment  of  the  money  by  him,  be  shown,  it  will  be  sufficient  to 
warrant  a  recoveir  against  his  principal. 

In  answer  to  all  this,  it  has  been  urged  that  the  plaintiff  was 
the  agent  of  Serra,  and,  therefore,  has  no  right  to  recover  on 
his  own  account,  even  admitting  the  defendant's  liability  to 
Serra ;  and,  also,  that  the  defendant  was  acting  as  the  agent 
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of  other  persons,  and  cannot  be  made  personally  responsible,     aLbany, 
but  *recour8e  must  be  had  to  his  principals.     I  cannot  discover,  January,  isiii. 
from  the  evidence  in  the  case,  any  thing  to  warrant,  or  even  to       madri 
give  color,  to  the  conclusion,  that,  with  respect  to  the  tobacco  v. 

contract,  the  plaintiff  was  acting  as  the  agent  of  Serra.  The  ^'**  *^*^" 
allegation  of  the  defendant,  to  that  elEfect,  in  his  letter  of  Janua-  l  '^  J 
ruy  1806,  is  too  vague  to  deserye  any  consideration ;  it  is  at  va- 
riance with  the  contract  itself,  and  with  the  general  tenor  of 
the  defendant's  conduct  and  confessions,  and  might  very  well 
have  been  an  afterthought  in  the  defendant,  to  endeavor  to 
shift  the  loss  from  his  own  shoulders.  Nothing  is  to  be  collect- 
ed from  the  contract  itself,  to  show  that  the  plaintiff  acted  in 
behalf  of  Serra;  nor  is  there  any  evidence  that  he  represented 
himself  to  the  defendant  as  such  agent,  when  he  entered  into 
the  Recurity.  If  such  had  been  the  fiict,  there  can  be  no  doubt 
that  it  would  have  appeared  upon  the  face  of  the  contract. 
This  the  parties  well  understood,  for  they  made  the  contract  by 
their  agents,  as  appears  by  the  instrument,  and  the  authority  of 
the  agents  as  set  out.  It  is  not  to  be  crechted  that,  if  the  plain- 
tiff had  authority  from  Serra  to  become  surety  for  the  defend- 
ant, he  would  not  have  appeared  in  that  character  in  the  trans- 
action. There  is  no  doubt  that  the  plaintiff  was  the  agent  of 
Serra^  during  his  absence  in  Spain,  and  there  is  considerable 
testimony  tending  to  show  that,  in  the  sales  of  the  cargoes  of 
the  Catharine  and  Stranger y  he  acted  in  behalf  of  Serra.  But 
these  were  mercantile  transactions,  altogether  distinct  from  be- 
coming security  for  the  performance  of  a  contract  in  which  Ser^ 
ra,  from  any  thing  that  appears,  had  no  interest  or  concern. 
If  the  defendemt  has  procured  the  plaintiff  to  become  security 
for  him,  in  his  own  name,  and  he  has  been  compelled  to  pay 
the  money,  it  very  illy  becomes  the  defendant,  now,  to  say  he 
is  responsible  to  Serra,  and  not  to  the  plaintiff.  Before  the 
plaintiff  is  turned  around  to  Serra  for  indemnity,  it  ought  very 
clearly  to  appear  tliat  he  has  a  remedy  against  him.  If  the 
plaintiff  ever  made  the  acknowledgment  stated  by  MCanehey, 
as  to  his  being  the  agent  of  Serra,  it  must  have  related  to;  a 
mercantile  agency,  and  not  to  an  authority  to  become  security 
on  the  tobacco  contract.  At  all  events,  this  was  matter  for 
the  consideration  of  the  jury.  Ferra,  who  appears,  from  his 
examination,  to  have  been  well  acquainted  with  the  circum- 
stances in  relation  to  the  tobacco  contract,  and  the  payment 
of  the  money  by  the  plaintiff,  says  he  has  no  reason  to  imagine 
that  the  plaintiff,  when  he  became  surety  for  the  ^defendant,  [  *  77  1 
was  acting  in  behalf  of  Serra,  or  that  the  money  which  the 
plaintiff  was  compelled  to  pay,  as  such  surety,  was  paid  out  of 
the  funds  of  Serra,  or  that  the  plaintiff  was  in  any  manner  in- 
demnified by  Serra;  nor  is  the  evidence  sufficient  to  prove 
that  the  defendant  acted  as  the  agent  of  any  person,  in  making 
the  tobacco  contract.  The  contract  itself  does  not  recognise 
bim  in  that  character ;  nor  does  the  evidence  show  that,  at  the 
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time  of  making  the  contract,  he  represented  himself  as  such 
agent.  No  power  was  shown,  giving  him  authority  to  make 
any  such  contract.  It  is  hardly  credible  that  the  plaintifl 
would  have  become  security  upon  the  credit  of  others,  without 
seeing  some  authority  in  the  agent  to  pledge  their  responsibili- 
ty. The  defendant  has  not,  even  now,  furnished  any  evidence 
that  he  had  authority  to  make  such  a  contract  for  Baker ^  ot 
any  other  person.  He  went  out  as  supercargo  of  the  Catha- 
rine; but  that  did  not  vest  him  with  authority  to  make  the  con- 
tract for  the  tobacco.  It  was  totally  unconnected  with  his  du 
ties  as  supercargo.  Indeed,  it  is  very  uncertain  now,  from  the 
evidence  in  the  case,  who  were  his  principals ;  whether  Baker 
alone,  or  Baker  and  English,  6t  Baker  and  Barker;  and  the 
plaintiff  would  be  entirely  at  a  loss  to  determine  who  are  his 
principals. 

The  correctness  of  the  legal  position  stated  to  the  jury,  ami 
by  which  they  were  to  test  the  evidence,  has  not  been  question 
ed,  that  if  a  party  would  excuse  himself  from  responsilMlity,  be- 
cause  he  acted  in  the  capacity  of  agent,  he  ought  to  show  that 
he  communicated  to  the  other  party  his  situation  as  agent,  and 
that  he  acted  in  that  capacity,  so  as  to  give  a  remedy  over 
against  the  person  whom  he  represented  as  his  principal.  The 
testimony  in  this  case  furnishes  no  such  evidence.  The  do 
fendant,  therefore,  cannot  excuse  himself  on  this  ground.  It  l*i 
unnecessary  to  travel  through  the  various  items  of  the  accounts; 
f«'i,  if  the  defendant  is  at  all  answerable  for  the  nK>ney  paid  on 
the  tobacco  contract,  he  is,  at  least,  liable  to  the  amount  of  the 
verdict  found  by  the  jury.  And  that  he  is  so  answerable,  is,  I 
think,  very  clear.  The  motion  for  a  new  trial  must,  according- 
ly, be  denied. 

Motion  denied. 


1*78] 


*Chapman  against  Smith. 


in  ^  ^**!?a"dw  'rHIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
charginjptbatin  Sencco  county.     The  declaration  was  for  slander,  and  contain- 

bcfof^'S  cSSt  ^  ^^^  counts. 

of  three  jostices  The  first  couut  Stated,  that  a  prosecution  had  been  depend- 
coiistiuitecr*wi-  ''^S  before  a  Court  of  three  justices  of  the  peace  of  the  county  of 
dcr  the  act  con-  SenecOy  legally  constituted,  agreeably  to  the  act  entitled,  an  act 

reming  appren- 
tices and  servants,  to  hear  and  determine  a  certam  cause  between  the  people  of  the  state  of  Nw-York 
and  the  defendant,  the  plaintiff  was  examined  on  oath,  administered  by  the  said  Court,  they  havings  fuU 
power  to  administer  the  same,  and  bad  gnven  evidence  for  and  in  behalf  of  the  people :  and  Uiat  the  de- 


of  the  cause  may  be  rejected  as  turplusi^e.  [a) 


(a)  Vide  Ro»s  v.  Roust,  1  WtnitWM  Rep,  475.  CHlinan  v.  LoweU,  8  Id.  573.    Supra,  48.  Nivtn  v 
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coQcerning  apprentices  and  servants,  passed  20th  of  February^     albanv, 

1801,  to  hear  and  determine  a  certain  cause  between  the  peo-  J'™«jTj^c. 

pie  of  the  state  of  New^York^  on  the  complaint  of  Ebenezer 

Carterliney  jun.,  and  the  defendant  below,  which  prosecution 

or  cause  had  been  lately  tried,  and  the  said  Smith,  the  plaintiff      Smith. 

below^,  had  been,  and  was,  examined  on  oath,  administered  by 

the  Court  so  holden  by  the  said  justices,  they  having  full  power 

and  complete  authority  to  administer  the  same,  and  had  given 

his  evidence  for  and  in  behalf  of  the  said  people ;  and  that  the 

defendant  below,  well  knowing,  &c.,  and  intending,  &c.,  in  a 

certain  discourse  which  he  had  with  the  plaintiff  l^low,  in  the 

presence  and  hearing,  &c.,  spoke  to,  and  of,  and  concerning 

the  plaintiff  below,  and  concerning  the  said  prosecution,  and  con* 

ceming  the  evidence  given  by  the  plaintiff  on  the  trial,  and  on  a 

point  material  in  and  to  the  prosecution,  these  words :  '^  You 

have  sworn  to  a  damned  lie,  and  I  can  prove  it." 

The  2d,  3d,  and  4th  counts  were  the  same,  varying  only  the 
words  charged. 

The  5th  and  6th  counts  not  being  noticed  by  the  Court,  it  is 
unnecessary  to  state  them. 

The  Court  below  gave  judgment,  generally,  for  the  defend* 
ant  in  error,  on  the  verdict.  The  cause  was  submitted  to  the 
Court,  without  argument. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  It  is  object- 
ed, that,  the  judgment  below  being  general,  it  ought  to  be  re- 
versed for  defects  in  the  four  first  counts ;  and  if  those  counts 
are  defective,  the  judgment  cannot  be  supported. 

The  defects  are  supposed  to  consist  in  this,  that  it  is  not  suf- 
ficiently alleged  that  the  three  justices  had  jurisdiction  of  the 
matter  *set  forth  in  the  colloquium ;  and  that  there  is  no  aver-  [  *  ^79  ] 
ment  that  the  matters  sworn  to  by  the  plaintiff  below  were  ma- 
terial. It  is  alleged  in  the  declaration,  in  reference  to  the 
counts  objected  to, "  that  a  certain  prosecution  had  been  depend- 
ing before  a  Court  of  three  justices  of  the  peace  of  the  county 
of  Scnecay  Ugally  constitutciy  agreeably  to  the  act  entitled,  an 
act  concerning  apprentices  and  servants,  passed  20th  of  Febru- 
ary,  1801,  to  hear  and  determine  a  certain  cause  between  the 
people  of  the  state  of  New- York y  on  the  complaint  ot  Ebenezer 
Carterliney  jun.,  and  the  said  Titus  Chapman^  defendant,  and 
which  said  prosecution,  or  cause,  had  been  lately  tri^d  at  the 
town,  &c.;  and  on  such  trial  the  said  EUcanah  Smith  had 
been,  and  was,  examined  on  oath,  administered  by  the  Court, 
so  holden  by  the  said  justices,  they  having  full  power  and  com- 
plete  authority  to  administer  the  same,  and  had  given  his  evi- 
dence for,  and  on  the  part  and  behalf  of  the  said  people,  at," 
&c.  The  declaration  then  states,  that  the  defendant  below 
spoke  and  published,  to,  and  of,  and  concerning  the  plaintiff  be- 
low, and  of  and  concerning  the  said  prosecution,  which  had 
been  so  dependmc;  as  aforesaid,  and  of  and  concerning  the  evi 
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January,  1816.   witness  as  aforesaid,  and  on  a  point  material  in  and  to  the  pros- 

CuAPMAN     ccution,  these    false,  scandalous,   malicious,  and   defamatory 

V.  words,  that  is  to  say :  "  You  (meaning  the  said  ElkanaK)  have 

Smith.       gworn  to  a  damned  lie,  and  I  (meaning  the  said  Titus)  can 

prove  it." 

The  other  three  counts  are  substantially  the  same. 

The  jurisdiction  of  the  justices  is  supposed  to  be  destroyed 
by  the  allegation,  that  they  were  constituted  to  hear  and  deter- 
mine a  cause  between  the  people,  of  the  state  of  iVetr-Ybrfc,  on 
the  complaint  of  Ebenezer  Carterline,  jun.,  and  Titus  Chapmany 
defendant :  if  they  had  not  jurisdiction,  then  it  is  conceded  that 
the  false  swearing  would  not  be  perjury,  and  the  words  would 
not  be  actionable.  The  averments  that  the  Court  was  legally 
constituted,  agreeably  to  the  act  concerning  apprentices  and 
servants,  that  the  plaintiff  was  examined  before  that  Court  on 
oath,  and  that  they  had  full  power  and  complete  authority  to 
administer  the  same,  fully  show  a  jurisdiction  in  the  justices. 
By  reference  to  the  act  under,  and  agreeably  to,  which  it  is 
averred  the  Court  of  three  justices  was  legally  constituted," 
it  will  appear,  that  they  had  power  and  authority  only  to  decide 
concerning  the  misusage  of  an  apprentice,  or  servant,  by  his 
1^  *  €0  ]  faster  or  mistress,  or  of  misbehavior  of  the  apprentice  towards 
his  master  or  mistress :  this  act  confers  no  authority  upon  three 
justices  to  try  any  matter  wherein  the  people  of  the  state  are 
concerned. 

After  verdict,  we  are,  I  think,  warranted  in  rejecting,  as  sur- 
plusage, the  false  title  of  the  suit.  The  three  justices  were  con- 
vened under  the  act  stated,  and  it  was  a  plain  misconception, 
that  the  people  of  the  state  were  concerned;  but  that  miscon- 
ception did  not  deprive  them  of  jurisdiction.  It  was  the  very 
gist  of  the  inquiry  in  the  Court  below,  as  we  must  intend, 
whether  the  three  justices  had  power  or  not  to  administer  an 
oath  to  the  plaintiff  below;  it  having  been  averred,  in  the  dec- 
laration, that  the  Court  was  legally  constituted,  and  that  they 
had  full  power,  and  complete  authority,  to  administer  the  oath, 
the  plaintiff  below  could  not  have  recovered  a  verdict  without 
showing  it.  It  is  a  rule  of  the  common  law,  that  surplusage 
will  not  vitiate,  after  verdict ;  utile  per  inutile  non  vitiatur ;  and, 
therefore,  where,  in  trover^  the  plaintiff  declared  that,  on  the 
third  of  March  ^  he  was  possessed  of  goods  which  came  to  the 
defendant's  hands,  and  that,  afterwards,  to  wit,  on  the  first  of 
March,  he  converted  them  to  his  own  use,  it  was  held  to  be 
cured  after  verdict.  (2  Todd's  Pr.  827,  and  the  cases  refer- 
red to.) 

The  case  has  frequently  occurred  in  this  Court,  that  justices 
of  the  peace,  in  making  returns  to  certioraris,  have  stated  that 
the  cause  was  tried  under  the  repealed  act  of  1808 ;  and  we  have 
uniformly  held,  that  a  mistake  of  the  act  did  not  affect  tlieir  ju** 
risdiction.  This  can  be  considered  in  no  other  light  tlian  a  mis 
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entitling  of  proceedings,  before  magistrates  authorized  by  stat-     Albany. 
ute  to  act.     Suppose  these  magistrates  had  discharged  the  ap-  ^^^^y^^j^ 
prentice  from  his  indentures,  could  it  be  contended  that  they     chapmak 
were  trespassers,  on  the  ground  of  a  defect  of  jurisdiction,  mere-  v. 

ly  because  they  erroneously  supposed  the  people  of  the  state         ^^^^' 
were  parties  to  the  proceeding?     I  should  suppose  not. 

In  several  cases,  we  have  decided,  that  charging  a  person 
with  swearing  falsely  before  a  justice,  without  a  colloquium^ 
showing  that  it  referred  to  a  trial,  or  other  legal  occasion,  was 
not  actionable.  (1  Johns.  Rep.  505.  8  Johns.  Rep.  109.  2 
Johns.  Rep.  10.)  But  in  M^Claughry  v.  Wetmcrey  (6  Johns. 
Rep.  82.)  we  say,  that  to  charge  a  person  with  taking  a  false 
oatn  in  a  Court,  has  been  held  actionable.  In  that  case,  it  was 
averred,  that  the  plaintiff  was  duly  sworn,  and  was  testifying  to 
*a  point  material  between  the  parties ;  and,  of  course,  that  aver-  [  *  S1 1 
ment  fortified  and  strengthened  the  particular  case ;  but  it  is 
manifest,  from  the  opinion  of  the  Court,  that  the  judgment 
would  not  have  been  arrested,  had  that  averment  not  been  con- 
tained in  the  declaration ;  we  expressly  said,  that,  after  verdict, 
we  must  conclude  that  the  malice  was  proved,  and  that  if,  under 
any  circumstances,  such  words  are  actionable,  the  suit  is  to  be 
sustained. 

In  the  present  case,  there  is  an  averment,  that  the  words  were 
spoken  oi  and  concerning  the  evidence  given  by  the  plaintiff 
below,  and  on  a  point  material  in  and  to  the  prosecution ;  but 
if  this  averment  had  not  been  made,  I  should  still  be  of  the 
opinion  that,  after  verdict,  we  must  intend  that  the  words  were 
spoken  in  relation  to  material  evidence. '  In  Pangbum  v.  /Zam- 
satfy  (11  Johns.  Rep.  142.)  it  was  decided,  that  where  there  is  a 
defect,  imperfection,  or  omission,  which  would  have  been  fatal 
on  demurrer,  yet  if  the  issue  joined  be  such  as  necessarily  re- 
quired, on  the  trial,  proof  of  the  facts,  defectively  or  imperfectly 
stated,  or  omitted,  and  without  which  it  is  not  to  be  presumed 
the  judge  would  direct,  or  the  jury  would  have  given,  the  ver- 
dict, such  defect,  omission,  or  imperfection,  is  cured  by  the  ver- 
dict. On  the  trial,  it  would  have  been  competent  to  either 
party,  to  inquire  in  reference  to  what  part  of  the  evidence  given, 
the  words  were  spoken ;  and  if  it  had  appeared  that  they  were 
spoken  of  evidence  entirely  immaterial,  it  is  not  to  be  presumed 
that  the  plaintiff  below  would  have  obtdned  a  verdict.  The 
verdict,  therefore,  shows,  that  it  must  have  been  proved  that  the 
words  were  spoken  of  material  testimony.  This  principle,  in 
my  apprehension,  applies,  with  equal  force,  to  both  objections ; 
for  the  plaintiff  could  not  have  succeeded  in  the  Court  below, 
without  showing  that  the  justices  had  power  to  administer  the 
uatk  to  him. 

Judgment  affirmed. 
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vf^'  *  •The  People  against  Herrick. 

HXBRICK. 

A  witness,  ei-      AT  the  Couft  of  General  Sessions  of  the  Peace,  for  the  county 
S%,'?riS!'cJSII  of  fVashington,  Herrick  was  brought  to  trial  for  grand  larceny. 
ezamtnaUoD,  is      The  charge  in  the  indictment  was  for  stealing  the  property 
^iwe?^**any  ^f  RosweU  Granger^  consisting  of  pillow-cases,  ^irts,  tabl^ 
question  which  cloths,  handkerchiefs,  &c.     The  evidence  against  the  prisoner 
wSl*^to  p^^i^-  ^^^  ^^^  one  pillow-case  and  one  handkerchief  were  found  in 
ment,  or  render  his  posscssion.     The  {Misoner  then  offered  to  prove,  by  Samuel 
^^£^r  ^^^^yy  ^^^^  ^  {Hardy)  was  present,  and  saw  the  prisoner 
purchase  tlie  pillow-case  and  handkerchief,  in  his  possession, 
of  one  fVashbumy  and  pay  for  them,  and  that  Washburn  hail 
absconded.     Hardy ,  the  witness,  beinff  called  to  the  stand,  was 
asked  by  the  public  prosecutor,  '<  whether  he,"  Hardy^  '^  had 
not  been  convicted  of  petit  larceny,  and  whether  he  was  not 
then  in  confinement  under  that  conviction."    The  counsel  for 
the  prisoner  objected  to  the  question,  insisting  that  the  witness 
was  not  bound  to  answer  it ;  but  the  Court  overruled  the  objec^ 
tion ;  and  the  witness  answering  the  question  in  the  affirmative, 
he  was  set  aside,  as  incompetent.     The  prisoner  was,  thereupon, 
convicted ;  but  the  Court,  at  the  request  of  his  counsel,  delayed 
giving  judgment  until  the  advice  of  this  Court  could  be  obtain- 
ed, whether  the  witness,  Herricky  was  bound  to  answer  the 
question  put  to  him  by  the  public  prosecutor,  or  not. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  If  the  wit- 
ness was  not  bound  to  answer  the  question,  he  ought  not  to 
have  been  compelled  to  do  so ;  and  being  excluded,  and  the  de- 
fendant deprived  of  the  benefit  of  his  testimony,  the  conviction 
was  illegal. 
t^Pai*e.  1 19,  Mr.  p€ake,-f  in  his  treatise  on  evidence,  in  considering  wheth- 
er a  witness  is  bound  to  answer  a  question,  either  rendering  him 
infamous,  or  disgracing  him,  says  that  a  practice  of  putting  such 
questions,  and  requirii^  them  to  be  answered,  had  continued 
for  a  long  time  without  objection,  but  that  some  of  the  judges 
had  lately  thought,  that  neither  convenience  nor  authority  jus- 
tify this  mode  of  examination ;  and  he  admits  that  the  highest 
[  *  83  ]  and  most  enlightened  characters  in  the  profession  are  *much 
divided  on  this  point,  and  that  the  question  was  then  uude 
termined. 

In  Priddle^s  case,  (Leaches  Crown  Law,  382,  old  edition,) 
he  was  examined  before  Mr.  Justice  Bvlltr,  when  called  as  a 
witness,  and  was  asked,  as  it  would  appear,  without  objection, 
whether  he  had  not  been  convicted  of  a  conspiracy,  and  sen- 
fa)  Vide  TliM  People  v.  Mailter,  4  WendeWs  Hep,  £29.  BouUtard  v.  Rexford,  6 
Cowen,  2al. 
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lenced  to  be  imprisoned  in  Newgate  for  two  years,  and  on  his     albany, 
finswering  in  the  affirmative,  he  was  rejected.     In  The  King  v.  January,  I8i6. 
Edwardsy  (4  Term  Rep.  440.)  on  an  application  to  bail  the  pris-  ^^^"^^^^'^^ 
oner,  one  of  the  bail  was  asked,  whether  he  had  not  stood  in  the  v.' 

pillory  for  perjury ;  the  question  was  objected  to,  as  tending  to     Herrick 
criminate  him  ;  the  Court  overruled  the  objection,  saying  there 
was  no  impropriety  in  the  question,  as  the  answer  could  not 
subject  him  to  any  punishment. 

There  are  no  other  cases,  in  the  Riglish  courts,  which  I  have 
been  able  to  meet  with,  affirming  the  right  to  examine  a  witness 
on  voir  dire^  as  to  his  own  turpitude  or  criminality.  I  mean 
questions,  the  answers  to  which  directly  implicate  the  witness  in 
a  crime.  There  is  no  pretence  for  saying,  that  it  ever  was  de- 
cided that  a  witness  is  obliged  to  answer  questions  which  would 
subject  him  to  punishments,  pains,  penalties,  or  infamy.  The 
ground  of  the  decision,  in  The  King  v.  Edwards,  is,  that,  the 
witness  having  been  convicted  and  punished,  he  did  not,  by  an- 
swering the  question,  subject  himself  to  any  punishment;  and 
the  same  observation  b  appficable  to  Priddle^s  case. 

There  are  many  authorities  which  go  strongly  to  uphold  the 
contrary  doctrine,  that  a  witness  is  not  bound  to  answer  ques- 
tions which  prove  that  he  has  been  convicted  of  the  crimen  falsi. 
In  Cooke's  case,  (4  State  Trials,  748.  SaUc.  153.)  Ch.  J. 
TVefry  said,  and  the  other  judges  concurred,  '^  Men  have  be'^n 
asked,  whether  they  have  been  convicted  and  pardoned  for 
felony,  or  whether  they  have  been  whipped  for  petit  larceny, 
but  they  have  not  been  obliged  to  answer ;  for,  though  their  an- 
swer in  the  affirmative  will  not  make  them  criminal,  nor  sub- 
ject them  to  punishment,  yet  they  are  matters  of  infamy ;  and 
if  it  be  an  infamous  thing,  that  is  enough  to  preserve  a  man  from 
being  bound  to  answer."  It  is  laid  down  as  an  axiom,  by  almost 
ail  the  writers  on  evidence,  that  the  party  who  would  take  ad- 
vantage of  the  exception,  that  a  witness  has  been  convicted  of 
the  crimen  falsi,  must  have  a  copy  of  the  record  of  ccmviction 
ready  to  produce  in  Court.  (BuUer^s  N.  P.  292.  Oilb.  Law 
ofEv.  *old  edit.  102.  Comyn's  Dig.  Testmoigne,  (A.  5.)  1  Hawk.  I  *  84  ] 
tit.  Ev.  ch.  46.  s.  104,  and  the  cases  there  cited.) 

Since  the  observations  in  Peake^s  text,  the  case  of  The  King 
v.  The  Inhabitants  of  Castell  Careinion,  (8  East,  77.)  has  occur- 
red ;  and  there  Lord  EllerAorough,  with  the  concurrence  of  all 
the  judges,  decided,  that  a  witness  could  not  be  called  on  to 
testify  that  he  had  been  convicted  of  larceny,  and  punished. 
His  lordship  says,  "  Whether  or  not  the  witness  were  convicted 
of  felony,  would  appear  by  the  record ;  and  it  cannot  be  seri- 
ously argued  that  a  record  can  be  proved  by  the  admission  of 
any  witness.  He  may  have  mistaken  what  passed  in  Court; 
this  can  only  be  known  by  the  record,  and  there  is  no  authority 
for  admitting  parol  evidence  of  it." 

It  may  be  said,  that  a  witness  may  be  introduced  unexpected- 
ly, and  that  a  party  may  be  surprised  so  far  as  not  to  have  the 
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ALBANY,     record  of  conviction  ready  to  produce.     This  is  very  probable 
January,  181b.   ^J^|  q^q^  things  are  to  be  considered  than  the  convenience  or 

Northrop    uiterest  of  parties.     It  Lb  against  a  fundamental  principle^  that  a 
V.  party  shall  accuse  himself,  and  propagate,  to  the  remotest  period, 

Misruair.  j^  ^^^  infamy.  The  declaration  of  the  party  is  not  the  best 
evidence  of  which  the  case  is  susceptible ;  and  it  may  be  the 
fact,  that  the  party  himself  mistakes  the  nature  of  his  offence ; 
for  we  perceive  that  conspiracy^  and  even  barratry^  will  exclude 
a  person  from  testifying ;  the  infamy  of  the  icrime,  and  not  the 
nature  of  the  punishment,  working  the  incapacity. 

But  the  hardship  of  excluding  such  questions  is  imaginary. 
If  the  witness  has  been  convicted  of  an  infamous  crime,  tus 
character  Lb  lost ;  and  it  is  not  to  be  supposed  there  are  not  wit- 
nesses, within  the  reach  of  the  party,  to  prove  the  character  of 
the  witness.  If  the  offence  has  been  committed  long  before, 
and  the  witness,  by  his  good  conduct,  has  regained  his  standing 
in  society,  then  it  affords  no  regret  that  the  party  objecting  to 
his  competency  has  not  the  record  of  his  conviction.  On  au- 
thority, and  the  fitness  of  the  rule,  we  are  of  opinion,  that  the 
proceedings  in  the  Court  below  are  erroneous,  on  the  ground 
that  the  witness  Hardy  was  excluded  from  testifying. 


[  •  85  ]  *NoRTHROP  against  Minturn. 

A  note  given  ERROR,  on  a  Certiorari  to  a  justice's  Court. 
bUiiardtMe, is  Miutum  brouffht  a  suit  aizainst  Northrop,  on  a  promissory 
not  illegal,  un-  note  given  by  Northrop  to  SBnturriy  for  25  dollars.  The  de- 
that  the  ^rora  feucc  was,  that  thc  note  was  given  for  a  gaming  debt.  In  sup- 
*  ote^**"  .  ^  port  of  the  plea,  the  defendant  below  produced  a  witness,  who 
knt  akLm.\^  swore,  <^  that,  at  the  time  when  the  note  was  given,  d/Knium 
yL^A'  ^^^>  admitted  that  8  dollars  of  the  note  was  for  a  ball-bill,  and  the 
residue  for  the  use  of  a  biUiard  table ;  but  that  he  knew  nothing 

tiii.s66i.   of  JVbrtArop't  gaming." 

There  was  a  verdict  and  judgment  for  the  plaintiff  below,  for 
the  whole  amount  of  the  note. 

Per  Curiam.  Supposing  the  true  construction  of  the  evi 
dence  to  be,  that  part  of  the  consideration  of  the  note  was  fcr 
the  use  of  a  billiard  table  in  playing  billiards  at  the  house  of 
Mintum ;  yet,  as  there  is  no  evidence  that  Minium  then  kept  a 
tavern,  it  was  not  an  unlawful  contract ;  there  being  no  evidence 
that  it  was  for  money  lost  at  play. 

The  judgment  below  must  be  affirmed. 

{a)  People  ▼.  Bergeant,  8  Co»m,  1S8L 
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ALBANY, 

January,  1816. 

The  People  against  The  Judges,  &c.  of  the  Gen-  ^^-^^/^^^ 

o  "n  i-1  The  People 

ERAL  Sessions  of  the  Peace  of  the  County  of         v. 

ON  the  14th  of  May  last,  at  the  Court  of  General  Sessions  of     On  an  iW»w.  | 

the  Peace,  of  Genesee  county,  Henry  MarJcham  was  indicted  ^lii  amiliauc 
for  an  assault  and  battery,  and  having  pleaded  not  guilty,  and  'y»  i*>e  tnai  win 
the  trial  being  brought  on  by  the  attorney  of  the  district,  mark-  because  a  nvl/ 
ham^s  counsel  objected  to  the  trial  proceeding,  on  the  ground  ^^^  >«  pending, 
that  a  private  suit  had  been  brought  against  him  in  the  Court  ^IT^^ror  ^i^e 
of  Common  Pleas,  to  recover  damages  for  the  same  assault  and  «ame  i«sauit 
battery,  which  suit  was  still  pending  and  undetermined.  On  ^ough,ii  seems, 
this  ground  *the  Court  below  refused  to  allow  the  trial  of  the  in-  °[  *  86  j 
dictment  to  proceed,  and  the  attorney  of  the  people  now  applied  jud^ncnt,  aAer 
for  a  mandamtis,  to  be  directed  to  the  Court  of  General  Sessions,  be^stoyed!  *u!ii' 
commanding  them  to  proceed  in  the  trial  of  the  cause.  ^^  dcnsiou  of 

^  *  the  civu  s?iiii 

Per  Curiam.  This  is  an  apphcation  for  a  mandamus  to  the 
Court  of  General  Sessions  of  the  county  of  Genesee,  to  compel 
them  to  proceed  to  the  trial  of  Henry  Markham,  upon  an  in- 
dictment for  an  assault  and  battery.  The  affidavit  of  the  dis- 
trict attorney  states,  that  the  Court  refused  to  proceed  to  the 
trial  of  MarJcham^  solely  on  the  ground  that  a  private  suit  had 
been  commenced,  and  was  then  pending  agsdnst  him,  by  the 
prosecutor.  This  was  not  a  sufficient  reason  for  postponing  the 
trial  of  the  indictment.  It  might  be  good  cause  for  suspending 
judgment,  if  the  defendant  should  be  found  guilty,  in  order,  in 
some  measure,  to  regulate  the  discretion  of  the  Court  in  impo- 
sing the  punishment.  We  think,  however,  that  the  application 
for  a  mandamus  ought  not  to  be  granted  at  this  time.  The  in- 
dictment was  found  at  the  same  term  in  which  the  public  pros- 
ecutor moved  to  bring  on  the  trial.  The  delay,  therefore,  has 
not,  as  yet,  been  unreasonable.  The  Court  of  General  Sessions, 
from  what  is  stated  by  the  district  attorney,  were,  probably, 
misled  by  what  is  ssdd  in  Esjpinasse^s  Digest,  (I  Esp.  part  ^. 
184.f)  that  it  is  the  practice  in  New-York,  in  sucn  cases,  to  stay  r  OouiFsedii 
the  criminal  suit  until  a  decision  in  the  private  action.  We  are  ^  ^"^  ^^^ 
not  aware  of  any  such  practice,  nor  do  we  think  it  warranted, 
if  any  thing  more  is  intended  than  a  stay  of  judgment  after  con- 
viction. The  rules  and  principles  which  govern  the  granting  of 
informations,  are  not  applicable,  to  the  trial  of  indictments. 
Should  the  Court,  hereafter,  postpone  the  trial  of  the  indictment, 
solely  on  the  ground  of  the  pendency  of  the  private  suit,  it  might 
become  necessary  and  proper  for  this  Court  to  interfere  by 
mandamus.  But,  under  the  circumstances  attending  the  case, 
as  now  presented  to  us,  we  think  the  application  ought  to  be 
denied. 

Motion  denied  -^ 
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ALBANV, 
January  1816. 

^'-'^"^^''"^^^  *Crawford  against  Millspaugu. 

Crawford  ^ 

y. 

MiLLSPAUGH  THIS  was  an  action  of  assumpsit,  brought  by  the  plamtifT,  as 
of^  ^te'aA^  second  endorsee,  against  the  defendant,  as  second  endorser  of 
theUmeofpay.  a  promissory  note  drawn  by  Charles  Lindsey,  for  700  dollars, 
"sS?i  haj  bean  P®^y*Jt>le  to  One  JacJcson,  or  order.  The  cause  was  tried  at  the 
commenced  a-  Orange  circuit,  in  September y  1815,  before  his  honor  the  chief 

gainst    the  en-  justice. 

dorser,   release  «»--„,-,  iii«i  •  •  i  ■         i- 

the  maker  by  The  defendant  pleaded  j?ui5  darrein  conttmumcey  that  the  plam- 
de"*'°£^*'*Md  tiff  released  Lindsey,  the  maker  of  the  note,  and  in  support  of 
ni-ithout  consid-  the  plea  produced,  on  the  trial,  the  following  writing :  '<  It  be- 
JjMl*'"ls"**vdd"  "*8  represented  to  me  that  Charhs  Lindsey  is  insolvent,  I  do 
and  is  no  de^  hereby  release  him  from  a  certain  note  of  700  dollars,  drawn 
SlSJIiMiMt  t^  ^y  ^™'  ^^^  endorsed  by  Joseph  H.  JacJcsan  and  Peter  A.  MiUs- 
endorser,  (a)  paughy  of  which  notc  I  am  the  holder,  not,  however,  relinquish- 
ing my  right  to  recover  from  any,  or  all  of  the  endorsers,  upon 
said  note.     Dated  September  2dd,  1814.     A.  Crawford.^' 

A  verdict  was  taken  for  the  plaintiff,  for  the  amount  of  the 
note,  with  interest,  subject  to  the  opinion  of  the  Court.  The 
case  was  submitted  without  argument. 

Per  Curiam.  It  is  evident,  from  the  facts  in  this  case,  that 
the  writing  set  up  by  the  defendant,  was  made  and  executed 
some  time  after  the  note  had  become  due ;  indeed,  after  the 
commencement  of  this  action,  and,  consequently,  at  a  period 
when  the  defendant  was  liable  for  the  amount  as  endorser ;  so 
that,  if  this  note,  in  the  hands  of  the  plaintiff,  as  endorsee,  could 
even  be  considered,  or  treated^  as  a  parol  agreement,  it  appears 
that  the  promise,  on  the  part  of  the  endorser,  was  broken,  and 
could  not  be  discharged  oy  a  new  agreement,  without  satisfac- 
tion, unless  it  be  by  deed.  The  writing  upon  which  this  defence 
is  grounded,  is  not  under  seal,  and  is  wiUiout  consideration ;  it 
must  be  deemed  a  mere  nudum  pactum,  (Harrison  v.  Closey 
2  Johns.  Rep.  450.)  It  is,  therefore,  unnecessary  to  advert  to 
the  conditions  showing  the  intention  of  the  party,  as  stated  in 
the  writing  itself,  to  decide  whether  it  could  be  controlled  by 
such  condition,  admitting  it  to  be  sufficient  in  other  respects, 
[  *  88  ]  *because  enough  appears,  from  the  facts  in  the  case,  to  show 
that  it  cannot  cmect  the  right  of  the  plaintiff  to  recover. 

Judgment  must  be  entered  for  the  plaintiff. 

(a)  Vide  Chandler  v.  Herrick,  19  Johm,  Rep.  129.    Jackton  v.  BtacUwute,  1  Com 
erif  122. 
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Haywood  against  Sheldon. 


deceitful  gaming.'^    At  the  trial,  the  counsel  for  the  plaintiff  deceitful  gai 
below  offered  to  jwove,  that  the  plaintiff  and  defen(bnt  had  bet  SifiitiS?*^if  { 


ALBANY, 
January,  1816. 

Hat  WOOD 

V. 

IN  ERROR,  from  the  Court  of  Common  Pleas  of  the  county  l^""^^'  ,^ 

of  Columbia.    The  defendant  in  error  brought  an  action  of  debt  recover  back  a 

in  the  Court  below,  for  50  dollars,  had  and  received  by  the  Se^veot'l/''S 

l^ntiff  in  error,  to  his  use,  whereby  an  action  had  accrued  to  borse-racejb  lo 

him,  lo  have  and  demand  the  said  sum,  "  according  to  the  form,  ^  ^fJJ^'  '" 

and  as  is  provided  in  the  second  and  third  sections  of  an  act  of  scnbed^^y  ^the 

the  state  oi  New- York,  entitled  an  act  to  prevent  excessive  and  *^^  *°.  prevent 

.  ^  -  --        .'-  .__  *._.  excessive     aDcl 

im- 
the 

50  dollars,  respectively,  on  the  event  of  a  certain  horse-race,  Serration, 
and  that  the  bet  having  been  decided  in  flivar  of  the  defendant,  ?^|t„  *il!li  ^ 

1  1111  •!  1         !•      'cnn  »  •  action  bad  ac- 

the  stakeholder  paid  over  the  plaintin^s  money  to  the  winner,  cmed  to  him 
The  defendant's  counsel  moved  for  a  nonsuit,  on  the  inround,  ^!!r'3'«/'J! 

,         i_         1   •      »it  1111111  ^.  jorntf  ona  as  u 

that  the  plaintifi  had  declared  under  the  act  to  prevent  gaming,  prescribed  bv  the, 
but  that  his  evidence  related  to  an  offence  within  the  act  to  ^^^^.tj^ 

1  •  11^^  ^'^i  •  mi       tectum  Of  uie  act 

prevent  horse-racing ;  but  the  Court  denied  the  motion.  The  to  prevent  ex- 
defendant  then  ofiered  to  prove,  that  the  plaintiff,  in  making  the  l^^  JSL^] 
bet,  acted  as  the  agent  of  other  persons,  and  had  himself  bet  but  he  wui,  never' 
ten  dollars  of  the  fifty.  The  Court  rejected  the  evidence,  and  Sul^'t^^Kw 
the  jury  found  a  verdict  for  the  plaintiff.  acauseofacUon 

A  bill  of  exceptions  was  tendered  to  the  Court  below,  and  a  ^'^^^  ^^^^ 
writ  of  error  brought  to  this  Court.  vest   horse-ra- 

cmff.  (a) 
The      action 

Van  Buren,  tot  the  plamtiff  in  error.  is       properly 

brought  by  tm 

rt     rr7*rf  person  who 

E,   WtUiamSy  contra.  made  Uie    bet, 

although        he 
acted     as     the 

Yates,  J.,  delivered  the  opinion  of  the  Court.  agem  or  depos- 

By  the  5th  section  of  the  act,  entitled  an  act  to  prevent  jl^S^J.^(^J***' 
^orse-racing,  and  for  other  purposes  therein  mentiohed,  (1  N. 
*R.  L.  222.)  (c)  all  contracts  for  money,  or  other  thing,  bet,  [  *  89  j 
or  staked,  on  a  horse-race,  are  declared  void ;  and  the  person 
who  may  have  paid  any  money,  or  any  other  thing,  is  author- 
oed  to  recover  the  amount  so  paid  upon  the  issue,  or  event,  of 
such  race,  in  like  manner  as  is  provided  in  the  2d  and  3d  sec- 
dons  of  the  act,  entided  an  act  to  prevent  excessive  and  deceit- 
ful gaming,  (1  N*  R.  L.  152.)  (d)  which  second  section  of  the 
bst-mentioned  act  authorizes  the  loser  at  any  game,  if  the  sum 
lost  is  of,  or  above,  a  specific  amount,  to  sue  for,  and  recover  the 
money  so  lost,  or  paid,  in  an  action  of  debt ;  and  that,  in  such 
action,  it  shall  be  sufficient  for  the  plaintiff  to  allege,  in  his  dec- 
iaration,  that  the  defendant  is  indebted  to  'the  phintiff  in  the 


ia)  vide  Seieall  ▼.  AUen,  6  WendelTa  Rep.  335.    M'Kean  v.  Caherty,  3  Jlnd.  484 
AUen  V.  Ehle,  7  Cou>en?s  Rep.  486. 
lb)  Vide  11  Johns.  Rep.  A   12  Jofms.  Rep.  1.    ZieUy  v.  Warren,  17  J<^hns.  Rep.  194. 
^^-RB.€e8  (rf)  1  «.  S.  662,  a 
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ALBANY,  moneys  so  lost  and  paid,  for  so  much  money  had  and  received 
Jaaaajy,  1816.  j^y  g„^h  defendant,  to  the  plaintiff's  use,  without  setting  forth 
^^^^^C^^  the  special  matter. 

V.  The  declaration,  in  this  case,  is  in  the  general  form  prescribed 

Sbxldoh.  Jj2  ^q  second  section  of  the  last-mentioned  act,  which  is  the 
correct  and  only  manner  of  proceeding  to  authorize  a  recovery. 
It  is  true,  that  it  also  states  the  demand  to  be  according  to  the 
form,  and  as  is  provided  in  the  second  and  third  sections  of  the 
act  entitled  an  act  to  prevent  excessive  and  deceitful  gaming^. 
which,  if  it  has  any  meaning,  shows  the  action  to  be  founided  on 
the  statutes ;  and  it  might,  perhaps,  as  well  have  been  omitted ; 
but  I  can  discover  no  reason  why  this  addition  should  prevent 
the  Court  below  from  receiving  evidence  applicable  to  the  fifth 
section  of  the  act  to  prevent  horse-racing.  That  section  ex- 
pressly declares,  that  a  recovery,  in  the  cases  therein  stated, 
of  which  the  present  is  one,  shall  be  had  in  like  manner  as  is 
provided  in  the  second  and  third  sections  of  the  above  act,  to 
prevent  excessive  and  deceitful  gaming.  The  form  of  declaring 
is  the  same,  in  cases  occurring  under  the  sections  referred  to, 
in  both  the  statutes.  The  defendant  could  not  be  surprised,  or 
misled  by  it ;  nor  can  it  be  deemed  a  misrecital.  The  Court 
below,  therefore,  correctly  allowed  the  sections  fiom  both  stat- 
utes to  be  read  in  evidence,  and  received  parol  testimony  as  ap- 
plicable to  the  issue  joined  by  the  pleadings  in  the  cause. 

The  proof  offered  by  4^e  defendant,  that  the  plaintiff,  in 
making  the  bet,  had  acted  as  the  agent  and  depositary  of  other 
persons,  and  that  he  had  himself  only  bet  10  of  the  50  dollars, 
was  properly  overruled  by  the  Court.  It  could  be  of  no  im- 
f  *  90  1  portance,  *on  the  trial  of  this  issue,  what  number  of  persons  had 
intrusted  the  plaintiff  with  the  money,  and  were  thus  interested 
in  the  bet.  That  was  an  arrangement  exclusively  between  the 
plaintiff  and  them,  in  which  the  defendant  had  no  right  to  in- 
terfere, and  to  which  he  was  no  party.  He  thought  proper  to 
make  the  contract  with  the  plaintiff  as  principal,  and  not  as 
agent.  It  is  to  him  alone  that  he  is  responsible.  The  statute, 
in  authorizing  the  recovery  of  the  monev  lost,  evidently  intend- 
ed that  it  should  be  by  the  person  in  whose  name  the  bet  had 
been  made.  He  only  can  be  deemed  the  loser,  and,  conse- 
quentiy,  is  alone  entitled  to  the  benefit  of  the  recovery ;  and 
this,  from  the  nature  of  the  transaction,  is  the  only  correct  rule 
by  which  the  right  to  the  amount  lost  can,  in  the  first  instance, 
be  tested.  The  persons  having  an  interest  in  the  money,  if 
such  a  claim,  or  right,  exists  at  all,  must  have  it  under  a  differ- 
ent and  distinct  contract  with  the  plaintiff,  and  may,  afterwards, 
seek  their  remedv  from  him.  The  evidence  was  properly  over- 
ruled, and  the  plaintiff  is  entitled  to  judgment  on  the  verdict 
in  the  Court  below. 

Judgment  for  the  plaintiff. 
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ALBANY, 

January,  18  J  6. 

The  People  against  Holbrook.  the  pkople 

V. 

\HE  defendant  was  indicted^  at  the  General  Sessions  of  the  on^?hi  tria 
t<  ice  of  Oneida  county,  for  stealing  bank  notes.  The  indict-  ofau  mdictmcnt 
man  stated,  "  for  that  (the  defendant),  with  force  and  arms,  b^^k'^bmjlfoij! 
&c.,  at,  &c.,  four  promissory  notes,  commonly  called  bank  &^c.,  under  the 
notes,  given  for  the  sum  of  fifty  dollars  each,  by  the  Mechanics^  l^^L^iii]  sc^] 
Bankf  in  the  city  of  Neto-York,  which  were  then  and  there  due  ^^-  <-*>.  88.)  ;>u.' 
and  unpaid,  of  the  value  of  200  dollars,  and  four  other  promis-  u«  Von^la^  ol' 
sory  notes,  given  by  the  same  bank,  for  twenty  dollars  each,  thebiUsonioici 
which  were  then  and  there  due  and  unpaid,  of  the  value  Swe"' **wUi"ouI 
of  eighty  dollars,  the  goods  and  chattels  of  Peleg  Clarke  then  accouaiing  for 
and  there  being  found,  feloniously  did  steal,  tdce  and  carry  ducUon"^?)*''^ 

away,"  &C.  Where  the  iu- 

*Other  larcenies  of  bank  notes  were  also  charged,  in  another  [  *  91  J 
count  in  the  indictment,  which  it  is  unnecessary  to  state.  ui*^*T"d^?'^*^ 

The  defendant  was  tried,  and  convicted,  on  the  indictment,  am  side  ^'Ibur 
A  bill  of  exceptions  wbs  taken,  at  the  trial,  to  the  opinion  of  the  pron»«ssor>" 

r^        .  ■*i»  1.  •      A*         A  J        J     'aa*  1  •     noles,  common- 

Court,  overruling  an  objection  to,  and   admitting,  parol  evi-  ly  caUed  bank 

dence  of  the  contents  of  the  notes,  without  producing  the  notes,  ^^^*  ff»^«»  ^Z[ 

^.         -      ^,     .  J      x*        •  '  ine  sum  of  50 

or  accountmg  for  their  non-production  m  any  way.  doUaneach^bv 

The  district  attorney  moving  to  bring  on  the  argument,  on  ^j^^'*^^^ 

the  bill  of  exceptions,  the  Court  intimated  a  decided  opinion  city  of  New- 

that  a  bill  of  exceptions  would  not  lie  in  a  criminal  case,  (a)  ^"^'^j^  ^^^^J 

It  was  then  agreed,  between  the  counsel  for  the  defendant  and  unpaid,  of  the 

the  attorney  of  the  people,  that  the  questions  arising  should  be  J^j*®^  ®^  ^ 

discussed  as  on  a  case  made  for  the  opinion  of  the  Court.  goods  and  chat- 

tels of  P.  C, 

Storrs,  (or  the  defendant,  contended,  1.  That  the  indictment  found,"  &.c.,l\ 
was  defective  in  not  setting  forth  the  notes  more  at  large,  with  was  held  a  sum- 
proper  averments  of  the  authority  of  the  bank  to  issue  such  u^,  wfoiout 
notes ;  so  that  it  might  appear  that  these  were  valid  and  exist-  "J^^  ^^^ 
ing  securities.  This  objection,  he  said,  applied  to  both  counts.  eH^ofp.SjrSe 
The  act  of  the  legislature,  authorizing  this  corporation  to  issue  ™^  cfuuteU 
notes,  gives  authority  to  issue  them  only  in  a  particular  man-  tv  and  owner- 
ner;  and  it  does  not  appear,  from  the  indictment,  that  the  ^^^  ^ 
notes  in  question  were  issued  according  to  the  statute.  It  is  a  bin  of  ezcep- 
necessary  that  the  thing  charged  to  be  stolen  should  be  of  some  }?°^  J^»".  ."^ 

Value.f  case,  (c) 

2,  The  indictment  does  not  state  the  notes  to  be  the  property  t  Phipoe'» 
of  any  person  ;  it  merely  says,  being  the  goods  and  chattels  of  ^^^  ^^^ 
P.  C.  In  Rex  v.  Sadi  and  Morris,X  the  Court  in  England  774.  2  Eatfi 
held  that  the  word  "  chattels  "  might  be  rejected  as  surplusage,  ^^  ^^* 
if  the  indictment  was  sufficient  in  other  respects ;  and,  in  that  ^  2  Ease^ 
case,  the  words  used  were  '^property  and  chattels  "  of  *S.     Bank  Craum    Late^ 

(a)  See  APNallt/'s  Ev.  323—329. 

lb)  Harding  v.  Kretsinger,  17  Jolin*.  R,  293. 

(c)  Ex  parte  Vermiltfea,  6  Cotcertf  555. 
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ALBANY,     notes  are  mere  <^  chases  in  actian.^^     Should  it  be  said  that  this 

January,  1816.  Court  have  decided  that  bank  notes  may  be  taken  in  execution, 

^y^^^P^^^  ^  goods  and  chatteb^f  yet  it  does  not  follow  that  they  are  to 

V.'         be  so  considered  in  criminal  cases.     If  they  were  so,  it  was  idle 

HoLBRooK.    xq  pass  the  statute. 

libb^n!*^^  12  ^-  '"^^  notes  or  securities  ought  to  have  been  produced ;  or 
joitm.kep.9SQ.  it  should  have  been  shown  that  they  were  in  the  possession  of 
%wiKMUtr^u!.  ^he  defendant,  and  could  not  be  produced,  before  parol  evidence 
£*3.  '  *wa8  admitted  of  their  contents.  The  rule  on  this  subject  is 
[  *  ^^  ]         the  same  in  criminal  as  in  civil  cases.! 

^*  k/'^aSw!  Erkland,  contra,  contended,  that  the  notes  were  sufficiently 
^1.353.355.  1  described ;  they  are  stated  to  have  been  made  by  the  Mechanics* 

'/'aw^'R^JTv  ^^^^i  ^f  ^®  c*^y  ^f  NtW'York^  and  signed  by  the  president 
Aicki€»,  39o!  and  cashier,  and  the  sums  are  mentioned.  In  Milne^s  case,<^  it 
332. 335, 336.  n.  ^^g  held,  that  an  indictment,  stating  that  the  defendant  stole 
Croi^  ^Lao  "  ^  promissory  note  for  one  guinea,"  was  good.  All  that  is  re- 
602.  '  quired,  in  such  case,  is,  that  there  should  be  convenient  cer- 

liHamt.  p,  tainty  in  the  description. || 
m^m.\.  M.  '^®  ^^»  under  which  the  defendant  was  indicted,  (1  N.  R. 
'  L,  174.  sess.  24.  ch.  88.)  (a)  declares,  that  if  any  person  shall 
steal  any  bill  of  exchange,  <&c.,  or  other  public  security,  <Slc., 
for  the  pajrment  of  money,  d^.,  being  the  property  of  any  other 
person,  &c.,  notwithstanding  any  of  the  said  particulars  are,  or 
may  be,  termed  in  law  a  chose  in  action,  it  shall  be  deemed  a 
felony,  of  the  same  nature  and  same  degree  as  it  would  have 
been  if  the  offender  had  stolen  ^^  any  other  goods  of  the  like 
value,"  dLc.  It  is  clear,  from  the  language  of  ttie  act,  that  these 
bills,  notes,  &c.,  are  to  be  treated  precisely  as  goods  or  chattels, 
in  this  respect.  Besides,  this  Court  has  expressly  recognized 
the  doctrine,  that  bank  notes  are  goods  and  chattels,  by  allowing 

Re  M)*^?*'  '^^  ^^  ^  taken  in  execution.lT 
^^'  Parol  evidence,  in  this  case,  was  admissible,  for,  from  the 

natuf-js  of  the  case,  the  thing  stolen  is  stated  to  be  in  the  pos- 
session or  power  of  the  defendant ;  and  it  cannot  be  necessary 
to  give  him  notice  to  produce  it.  It  is  not  in  the  power  of  the 
prosecutor  to  produce  it,  and,  if  the  defendant  does  not,  parol 
evidence  of  its  contents  is  admissible. 

Per  Curitm.  We  are  of  opinion,  that  parol  evidence  of  the 
contents  and  amount  of  the  notes,  charged  to  have  been  stolen, 
was  properly  received,  without  accounting  for  their  non-produc^ 
tion.  It  has  been  repeatedlydecided  in  the  Courts  of  Common 
Pleas,  and  King's  Bench,  in  England,  that,  in  an  action  of  trover 
for  bond  and  notes,  no  notice  to  produce  the  thing  sought  to 
be  recovered  was  necessary.  (1  damp.  N.  P.  Cas.  143.  3  B. 
fy  P.  143.)  Lord  EUenborough,  in  How  v.  Holly  (14  East, 
274.)  put  the  decision  on  this  strong  and  irrefragable  ground, 
that  where  the  form  of  the  action  ^ves  the  defendant  notice  to 

(a)  ft  IL8. 679. 
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*be  prepared  to  produce  the  instrument,  if  necessary,  to  falsify     albany, 
the  piaintifTs  evidence,  it  is  not  necessary  to  give  the  defendant  Ja»"ary,  I8I6. 
notice  to  produce  the  instrument.     This  reasoning  applies  with  ^he  pcoplk 
equal  force  to  an  indictment  for  stealing  an  instrument ;  it  sup-  v. 

[loses  it  to  be  in  the  hands  of  the  defendant,  and  he  is  apprized,    Holbrook. 
by  the  indictment,  to  produce  it,  if  necessary,  to  falsify  the 
proof  against  him.     And  Lord  ElUnhorough  mentions  a  case 
before  Justice  Butter^  where  parol  evidence  of  the  contents  of 
a  note  was  permitted,  without  notice,  upon  an  iiidictnient. 

We  think  the  notes  sufficiently  set  forth :  being  in  the  hands 
of  the  defendant,  it  was  impracticable  to  state  them  in  hac  ver- 
ba, and  the  analogy  between  trover  and  an  indictinent  for  in- 
struments, again  arises ;  a  general  description  is  all  that  is  re- 
quired in  trover.  J^Elne^s  case  (2  Easfs  Crown  Law,  602.)  war- 
rants this  indictment.  He  was  indicted  for  stealing  a  prom- 
issory note  for  the  payment  of  one  guinea,  and,  also,  one  other 
promissory  note  for  the  payment  of  five  guineas ;  after  convic- 
tion, a  question  was  reserved  for  the  opinion  of  the  judges, 
whether  the  notes  were  sufficiently  described  in  the  indictment ; 
and  all  the  judges  held  the  indictment  well  laid,  and  the  con- 
viction proper.  It  is  true  that  Craven^s  case,  (2  East,  601.) 
where  the  question  again  arose,  was  determined  differently  by 
all  the  judges  ;  but  we  think  the  former  decision  more  reason- 
able and  sound. 

The  remaining  question  is,  whether  the  notes  were  well  de- 
scribed as  the  goods  and  chattels  of  Peleg  ClarJc.  The  statute 
(I  R,  L.  174.)  (a)  enacts,  <'  that  if  any  person  shall  steal,  &c., 
any  bill  of  exchange,  bond,  order,  warrant,  bill,  or  promissory 
note,  for  payment  of  any  money,  &c.,  being  the  property  of  any 
other  person,  &.C.,  it  shall  be  deemed  uid  construed  to  be  felony, 
of  the  same  nature,  and  in  the  same  degree,  and  in  the  same 
manner,  as  it  would  have  been  if  the  ofrender  had  stolen,  <&c., 
.iny  other  goods  of  the  like  vsdue  with  the  money  due  on  such 
bill,  &c.,  or  secured  thereby  and  remaining  unsatiisfied,  and 
such  offender  shall  suffer  such  punishment  as  he,  or  she,  ought 
to  have  done,  if  such  offender  had  stolen,  &c.,  other  goods  of 
the  like  value  as  aforesaid." 

In  the  case  of  Sadi  v.  Morris,  (2  Easfs  Crown  Law,  749.) 
it  wa<<  held,  by^  a  majority  of  the  judges,  to  be  improper  to  lay 
biak  notes  to  be  chattels ;  and  the  statute  of  2  Geo.  11.  c.  25. 
19  like  our  statute.  The  dissentient  judges  thought  that,  the 
^statute  *having  made  it  felony  to  steal  bank  notes,  in  like  man-  [  *  M  ] 
nor  as  if  the  party  had  stolen  goods  of  the  like  value,  the  re- 
ceivers of  such  property  stood  in  the  like  predicament  as  the 
receivers  of  other  goods  and  chattels  ;  and  Eait  considers  the 
(i[)inion  in  Sadi  and  Morrises  case  as  shaken,  by  the  resolution 
of  all  the  judges  in  Dean^s  case,  and  other  cases,  i^herein  bank 
notes,  by  the  operation'  of  the  statute  of  2  Oeo.  II ,  were  holden 

(a)  2  R,  S,  679. 
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ALBANY,     to  be  within   the  statute  of  Anne,  against  stealing  money, 

^::::::3:i^  goods,  &c.  . «%         «      j. 

Blackstone  (2  Com.  285.)  says,  <<that  things  personal,  by 
our  law,  not  only  include  things  movable,  but  also  something 
more ;  the  whole  of  which  is  comprehended  under  the  general 
name  of  chatteb^  which,  Sir  Edward  Coke  says,  is  a  Frtnch 
word,  signifying  goods.  *'  In  the  grand  coustumier  of  Normandy y 
(he  observes,)  a  chattel  is  described  as  a  mere  movable,  but,  at 
the  same  time,  is  set  in  opposition  to  B.Jief  or  feudy  so  that  not 
only  goods,  but  whatever  was  not  a  feud,  were  accounted  chat- 
tels ;  and  it  is  in  this  latter,  more  extended  negative  sense,  that 
our  law  adopts  it ;  the  idea  of  goods,  or  movables  only,  being 
not  sufficiently  comprehensive  to  take  in  every  thing  Uiat  the 
law  considers  as  a  chattel  interest." 

We  are  of  the  opinion  that,  since  the  statute,  it  is  sufficient  to 
lay  in  an  indictment  that  the  notes  or  instruments,  mentioned 
in  the  statute,  are  the  goods  and  chattels  of  any  person  who  is 
entitled  to  them  ;  and  that  the  word  chatteb  denotes  and  signi- 
fies, when  applied  as  in  this  case,  property  and  ownership ;  and 
that,  consequently,  the  conviction  is  right. 


Jennings  against  Camp. 
Where  a  par-      IN  ERROR,  from  the  Court  of  Common  Pleas  of  the  county 

Ir  enters  into  a  ^c  Jk/r  j* 
•pecialcontract,  <>«  JXladUOn. 

aiid>&vingper-  The  plaintiff's  declaration  was  in  assumpsit,  and  contained 
i^  witbmiTthe  ^^^  couuts.  The  first  count  stated  an  agreement  between  the 
[*95]  plaintiff  and  defendant,  in  the  Court  below,  dated  the  1st  of 
consent  or  de-  July,  1812,  by  which  Camp,  the  plaintiff  below,  and  defendant 
Py:Ctntrr.  in  inoT,  a^  to  log  up,-^bum,  ^d  clear,  fit  for  sowing,  ten 
hr^andons  the  acres  of  land  on  a  certain  lot  belonging  to  the  defendant  ^low, 
*^r  u^TJb  the  plaintiff  in  error,  in  a  good,  farmeruke  manner,  by  the  20th 


ance  oi 


cannot  maintain  of  September,  and  to  fence  the  said  ten  acres  with  a  good  rail 
^plfed^oMMi^  fence,  by  the  first  of  October  next ;  and  the  defendant  below 
ftv,  for  the  labor  agreed  to  pay  the  plaintifi*at  the  rate  of  eight  dollars  per  acre, 
tomvil     ^^'  part  to  be  paid  in  oxen,  &c.,  and  then  averred  performance. 

Where  the  fhe  sccoud  couut  was  a  general  indebitatus  assumpsit,  for 
fs^tVif  in^force)  work  and  labor.  The  defendant  pleaded  the  general  issue,  and 
*oV*'*sortT*^the  ^®  ^^^  found  a  special  verdict,  viz.  "That  the  plaintiff,  in 
^en»^  counts,  pursuauce  of  the  contract  and  agreement  mentioned  in  the  first 
'"Lri.  count,  did  partly  clear  the  land  in  that  count  mentioned,  but 

\N  here  a  con-  '  r        j 

tract  ia  entire,  a 
&iil  performance  b  a  condition  precedent  to  the  plaintiff's  right  of  action,  {b) 

(a)  Vide  Miller  v.  Waism,  4  WenddPt  Rep.  267.     WrigH  v.  Butler,  6  Ibid  •SA, 
{b\  Step/uru  ▼.  Beards  4  WendeWs  Rep,  60S.    Lantrif  v.  Parkt,  8  Cow.  Rep.  6S.    Reahv.  Mom, 
13  Johns.  Rep.  SS7.    Jewell  r.  SchroeppeL  4  Cow.  Rep.  ^G4.     Tlwrp  v.   HTit^c,  supra,  53.      Hoar  v 
C/tt/c,  15  Johnt.  Rep.  SS4.    Ra/elye  v.  Mackie,  6  Cowm,  ^250.     Wfbb  v.  Dueki^^field,  infra,  390. 
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made  none  of  the  fence ;  and  then,  of  his  own  accord,  default,  alb  iNY, 
and  negligence,  and  without  any  fault,  default,  or  consent  of  Ja«^yi^^ 
the  defendant,  abandoned  and  gave  up  all  further  proceedings 
towards  fulfilling  the  said  contract,  and  hath  not  yet  finished  oi 
fulfilled  what  he  undertook  to  perform  by  the  said  contract ; 
and  whether,  under  these  circumstances,  it  is  competent  and 
lawful  for  the  plaintiflf  to  put  an  end  to  the  said  contract  in  the 
said  first  count  mentioned,  and  proceed  on  a  general  count  for 
work  and  labor,  and  to  recover  the  value  of  what  he  did,  in 
pursuance  of  said  contract,  the  jury  are  uninformed,  and  pray 
the  advice  of  the  Court,''  &c. ;  and  they  assessed  the  plaintifi*'s 
damages,  on  the  second  count  of  the  declaration,  at  fifty  dol- 
lars. The  Court  below  gave  judgment  for  the  plaintiff,  and  the 
cause  was  submitted  to  this  Court  without  argument. 

Spencer,  J.,  delivered  the  opinion  of  the  Court. 

This  case  does  not  present  the  question,  whether,  on  a  failure 
to  prove  the  special  contract,  in  consequence  of  a  variance  be- 
tween the  declaration  and  the  proof,  the  plaintifi*  may  not  resort 
to  the  general  count ;  but  the  point  is,  whether  a  party  who 
enters  into  a  contract,  and  performs  part  of  it,  and  then,  with- 
out cause,  or  the  agreement  or  fault  of  the  other  party,  but  of 
his  own  mere  volition,  abandons  the  performance,  can  maintain 
an  action,  on  an  implied  assumpsit,  for  the  labor  actually  per- 
formed; and  it#seems  to  me,  that  the  mere  statement  of  the 
case  shows  the  illegality  and  injustice  of  the  claim. 

♦There  are  two  principles,  which  are  considered  well  estab-  [  *  96  J 
lished,  precluding  the  plaintifT below  from  recovering:  first,  the 
contract  is  open  between  the  parties,  and  still  in  force;  the 
defendant  below  has  done  no  act  to  dissolve  or  rescind  it ;  and 
it  was  decided,  in  Raymond  and  others  v.  Bernard,  (12  Johns, 
Rep.  274.)  upon  a  review  of  all  the  cases,  that,*  if  the  special 
agreement  was  still  in  force,  the  plaintiff  could  not  resort  to  the 
general  counts.  2d.  The  contract  being  entire,  performance, 
by  the  plaintiff  below,  was  a  condition  precedent,  and  he  was 
bound  to  show  a  full  and  substantial  performance  of  his  part  of 
the  contract ;  this  was  so  decided  in  MMxllan  v.  Vanderlip^ 
(12  Johns.  Rep.  166.)  In  Cutter  v.  Powell,  (6  Term  Rep. 
320.)  a  sailor,  hired  for  a  voyage,  took  a  promissory  note  from 
his  employer,  for  thirty  guineas,  provided  he  proceeded,  con- 
tinued, and  did  his  duty,  as  second  mate,  from  Kingston  to 
Liverpool.  Before  the  arrival  of  the  ship,  he  died ;  and  the 
Court  held,  that  wages  could  not  be  recovered,  either  on  the 
contract,  or  on  a  quantum  meruit.  The  decision  was  founded 
on  common-law  principles.  Lord  Kenyon  said,  that  where  the 
parties  have  come  to  an  express  contract,  none  can  be  implied, 
has  prevailed  so  long  as  to  be  reduced  to  an  axiom  in  the  law. 
Ashhurst,  J.,  very  pertinently  observed,  this  is  a  written  con- 
tract, and  speaks  for  itself;  and  as  it  is  entire,  and  as  the  de- 
fendant's promise  depends  on  a  condition  precedent,  to  be  per- 
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ALBANY,     formed  by  the  other  party,  the  condition  must  be  performeil 
Jaauary,  1816.  Y^f^^e  the  Other  party  is  entitled  to  receive  any  thing  under  it ; 
jACKsoir      ^^  ^^^  plaintiff  bad  no  right  to  desert  the  agreement,  and 
V.  recover  on  a  quantum  meruit;  for,  wherever  there  is  an  express 

RoBBTKLT.    ^jQutfact,  the  parties  must  be  guided  by  it ;  and  one  party  can- 
not relinquish  or  abide  by  it  as  it  may  suit  his  advantage. 

The  case  of  Faxon  v.  MomsAeld  Sf  Holbrook,  (2  Alass,  Sep. 
147.)  is  directly  in  point.  Mansfield  agreed  with  Holbrook  to 
erect  and  finish  a  bam,  by  a  fixed  day,  when  he  was  to  receive 
400  dollars,  in  full  compensation:  he  performed  part  of  the 
work,  and  left  it  unfinished,  without  the  consent,  and  contrary 
to  the  wishes  of  Holbrook.  Parsons^  Ch.  J.,  in  giving  the 
opinion  of  the  Court,  said,  on  these  facts,  Mansfield  could 
maintain  no  action,  either  on  his  contract,  or  on  a  quantum 
meruit^  against  Holbrook;  his  failure  arising  not  from  inevitable 
accident,  but  his  own  neglect. 
I  •  97  1  *In  Whiting  v.  SuUivdnj  (7  Mass.  Rep.  109.)  Parsons,  Ch. 

J.,  said,  '^  As  the  law  will  not  imply  a  promise  where  there  was 
^         an  express  promise,  so  the  law  will  not  imply  a  promise  of  any 
person  against  his  own  express  declaration." 

In  Linningdale  v.  lAvinsston,  (10  Johns.  Rep.  36.)  we 
recognized  a  position,  in  Bmler^s  Nisi  Priusy "  that,  if  there  be 
a  special  agreement,  and  the  work  be  done,  but  not  in  pursu- 
ance of  it,  the  plaintiff  may  recover  upon  a  quantum  meruit : 
for,  otherwise,  he  would  not  be  able  to  recover  at  all."  This 
observation  has  misled  the  Court  below.  Correctly  understood, 
it  has  no  application  here.  It  supposes  a  performance  of  the 
contract,  with  variations  from  the  agreement,  probably  with  the 
assent  of  both  parties,  or  it  may  mean  an  extension  of  the  time 
within  which  the  a^eement  was  to  be  performed,  with  the  like 
assent.  The  position  never  was  intended  to  embrace  the  ca«e 
of  a  wilful  dereliction  of  the  contract,  when  partly  executed, 
by  one  of  the  parties,  without  the  assent,  and  against  the  wr  (, 
of  the  other. 

Judgment  reversed. 


Jackson,  ex  dem.  Cabman  and  others,  against  Rosi 

VELT, 

.leir,  su3  on  tS«      THIS  was  an  action  of  ejectment  for  lots  No.  2,  7,  12,  tl 
bond  of  his  a;-  ^  26,  27,  and  half  of  No.  21,  in  the  subdivision  of  lot  No.  20 

cestor,    pleads        ^        ?        »  .7 

nan  est  jactum, 

and  the  issue  is  found  a^iost  him,  this  is  not  such  a  false  plea  as  will  render  him  Yiabh  de  boms  pnmriis.  {a) 
A  sale,  under  an  exeention,  to  a  bona  JhU  purchaser,  cannot  be  defeated  for  error  or  irregularity  in  the 
judgment,  or  execution,  or  on  the  ground  that  no  levy  was  made  until  afler  the  return  clay.  A  sheriff's  deed 
to  a  purchaser  under  an  execution,  describing  the  premises  sold  no  otherwise  than  as  "  all  the  lands  and 
tenements  of  the  defondaots,  situate,  lying,  and  being  in  the  Hardenburgh  patent,"  is  void  for  uncertainty,  (b) 


li 


ia)  Van  Dtttsen  v.  B rower ^  6  Coto.  Rep.  60. 
b)  Jackson  v,  Jones,  9  Cow.  Rep.  182.    Jackson  v.  Young,  5  C010.  Rep.  969.    Jackson  v.  Vdancey,  ia 
frA.  537. 
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111  the  great  lot  No.  2,  in  the  Hardenburgh  patent,  situate  in     Albany, 
the  town  of  Liberty,  in  the  county  of  Sullivan^  and  in  which  ^"^^^os^jsie. 
the  parties  agreed  on  a  case  for  the  decision  of  the  Court.  Jacksow 

On  the  20th  of  April,  1703,  letters  patent  were  issued  to  the  v. 

seven  proprietors  of  the  Hardenburgh  patent,  among  whom  was  ^^oseveit. 
Leonard  Leivis,  from  whom  the  lessors  of  the  plaintiff  ultimately 
derived  their  title.  On  the  sixth  of  September,  1729,  the  pat- 
entees conveyed  to  James  Graham  one  equal  undivided  eighth 
part  of  the  tract;  and,  in  1730,  Leonard  Letois,  having  pre- 
viously, by  will,  dated  the  20th  February,  1723,  devised  his 
interest  in  the  patent  to  his  wife,  JE2izabeth,  during  her  widow- 
hood, and,  *Qi  the  termination  thereof,  to  his  eleven  children,  [  *  98 
as  tenants  in  common,  in  fee,  of  whom  Joapsie,  the  wife  of 
Laurence  Van  Kleeck,  was  one.  On  the  31st  of  January,  1733, 
Gerardus  Lewis,  another  of  the  children  and  devisees  of  Leon- 
ard Lewis,  conveyed  his  interest  in  the  patent  to  Laurence  Van 
Kleeck.  In  1749,  a  partition  was  made  between  the  proprietors 
of  the  patent,  by  which  great  lots  No.  2,  17,  20,  28,  and  36, 
fell  to  the  representatives  of  Leonard  Lewis,  between  whom  a 
subdivision  of  the  part  which  they  held  in  common,  was  shortly 
thereafter  made,  and  lot  No.  20,  in  great  lot  No.  2,  was  allotted 
to  Joapsie,  the  wife  of  Laurence  Van  Kleeck. 

Joapsie  Van  Kleeck  died  intestate,  about  the  year  1758, 
seisad  of  the  lot  No.  20,  and  leaving  five  children ;  viz.  Baltus, 
her  eldest  son,  and  heir  at  law,  LeonarU,  Sarah,  the  wife  of 
Jacobus  Van  Kleeck,  Elizabeth,  then  married  to  Jacobus  Van 
Bummel,  since  the  widow  of  Henry  Ellis,  and  TVyntie.  Soon 
afterwards,  Ijourence  Van  Kleeck  died  seised  of  the  share  in  the 
patent,  or  some  part  thereof,  purchased  as  aforesaid  from  Ge- 
rardus Lewis,  having  devised  all  his  estate  to  his  five  children. 
On  the  9th  of  January,  1767,  Baltus  Van  Kleeck  conveyed  to 
each  of  the  other  children  of  Joapsie  Van  Kleeck,  one  fifth  part 
of  the  share  which  their  mother  had  possessed  in  the  patent. 
Baltus  Van  Kleeck  died  in  1786,  leaving  the  lessors  of  the 
plaintiff  his  heirs  at  law. 

In  Aprii  term,  1789,  an  action  of  debt  was  commenced 
against  Elizabeth  Ellis  and  Jacobus  Van  Kleeck,  and  Sarah,  his 
wife,  (the  said  Elizabeth  and  Sarah  being  the  heirs  and  devi- 
sees of  Laurence  Van  Kleeck,)  at  the  suit  of  TJiomas  Marston 
and  John  Marston,  executors  of  Nathaniel  Marston,  on  a  bond, 
executed  by  Laurence  Van  Kleeck,  in  the  penalty  of  one  thou- 
sand pounds,  conditioned  for  the  payment  of  five  hundred 
pounds.  The  defendants  pleaded  non  est  factum,  on  which  a 
verdict  was  found  against  them,  and  judgment  entered  the  5th 
of  March,  1790.  The  judgment  was  in  the  ordinary  form  of  a 
judgment  against  defendants  sued  in  their  own  right,  and  hoft 
never  been  reversed,  annulled,  or  set  aside.  Executions  were 
issued,  by  which  part  of  the  amount  of  the  judgment  was  levied, 
and,  finally,  a  test.  fi.  fa.  was  issued  to  the  sheriff  of  the  county 
of  Ulster,  reciting  the  former  executions,  and  describing  the 
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ALBANY,     defendants  as  "heirs  and  devisees  of  Laurence  Van  Kleecic, 

Jairaary,  1816.  deceased ; "  but  no  further  notice  was  taken  of  theirrepresenta- 

^^^^^^^^^^^  ^ve  character,  and  the  levy  *wa8  not  restricted  to  be  made  de 

V.  bonis  testatoris,  but  of  the  goods  and  chattels  of  the  defendants, 

RosKvAT.    ji^ud  q{  ^q  lands  of  which  they  were  seised  on  the  day  of  the 

I  *99  ]        entry  of  judgment 

By  virtue  of  this  execution,  the  sheriff  of  Ulster  levied  upon 
all  the  lands  and  tenements  of  Elizabeth  and  Sarahj  the  heirs 
tnd  devisees  of  the  scud  Laurence  Van  JQeecJCy  and  conveyed 
the  same  to  John  C.  fVynkoop,  by  deeds  of  lease  and  release, 
dated  the  14th  and  15th  February^  1792.  The  deed  of  release 
recited,  that  the  sheriff  had  exposed  to  sale  ^'  all  the  lands  and 
tenements  of  the  said  Elizabeth  and  Sarah,  heirs  and  devisees 
of  the  said  Laurence  Van  Kleeck,  situate,  lying,  and  being  in 
the  patent  commonly  called,  or  known,  by  the  name  of  the 
Hardenburgh  or  Great  Patent,  in  the  county  of  Ulster;"  and 
the  premises  conveyed  were  described  as  follows :  "All  the  said 
lands  and  tenements  of  Elizabeth  and  Sarah,  the  heirs  and 
devisees  of  the  siud  Laurence  Van  Kleeck,  deceased,  with  the 
rights,  members,  and  appurtenances  thereof,  situate,  lying,  and 
being  in  the  said  patent,  in  the  county  of  Ulster,  with  the  her- 
editaments and  appurtenances,"  &c. 

On  the  14th  March,  1793,  Wynkoop  commenced  proceed- 
ings for  a  partition,  under  the  act  of  March  16th,  1785,  of  the 
land  thus  purchased  by  him.  In  April,  1794,  the  commission- 
ers filed  their  partition  in  the  clerlrs  office  of  Ulster  county, 
and  set  apart  lot  No.  20,  in  the  subdivision  of  great  lot  No.  2, 
to  defray  the  expense  of  the  partition.  This  lot  was,  accord- 
ingly, sold  and  conveyed  by  two  of  the  commissioners,  under 
which  sale,  through  sundry  mesne  conveyances,  the  defendant 
derived  his  title  to  the  part  of  the  lot  which  he  possessed. ' 

P.  Ruggles,  for  the  plaintiff,  contended,  1.  That  John  C. 
fVynkoop,  on  the  14th  of  March,  1793,  when  he  commenced 
his  proceedings  in  partition,  had  no  right  or  title  in  lot  No.  20, 
in  great  lot  No.  2,  and  that  the  proceedings  were,  therefore, 
void ;  and  that  the  lessors  of  the  plaintiff,  after  the  death  of 
Baltus  Van  Kleeck,  in  1786,  being  seised  of  the  one  fifth  of 
lot  No.  20,  in  the  subdivision  of  great  lot  No.  2,  as  his  heirs  at 
law,  must  be  entitled  to  recover. 

The  proceedings  of  Thomas  Marston,  and  others,  against 
Elizabeth  and  Sarah,  the  sisters  of  Baltus,  were  against  them 
as  heirs  and  devisees  of  Laurence  Van  Kleeck,  when,  in  fact, 
they  were  purchasers  under  Baltus,  and  claimed  no  title  to  the 
I  *  100  1  premises  *by  descent  or  otherwise.  These  proceedings  being 
against  them  as  heirs  and  devisees,  their  own  proper  estate 
\  I  Oreniieaf*  could  not  bc  taken.f    The  act  under  which  the  partition  was 

409.  '"'^.e^   w.  '"^®>  w^  ^^^^  ^^  *®  ^^^  March,  1785,.  (sess.  6.  ch.  39.     1 
:h.  56.  9. 6,  ?!  Greerdeaf^s  edit.  Stat.  165.)  la) 

Se«       also      1  /  V  •  n   cf  !?■     A 

Stat.  2dd  237.  scss.  9.  ch.  27.  406.  ch.  56.  8.  6. 
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The  plea  of  non  est  factum,  of  the  ancestor,  is  not  a  false     ALBANY*, 
plea ;  and  if  it  were  found  false,  it  would  not  vary  the  judg-  <J[a«;;^o^^^^ 
meat ;  but  the  lands  only  which  descended  would  be  liable  to      Jackson 
execution.!    Here  was  a  pretended  levy  and  sale  of  lands  to     rtn  ^'     r 
which  the  heirs  of  Baltus  Van  KleecTc  had  no  right,  and  the     ^  ^  sLwrf  7. 
proceedings  under  the  partition  could  not  give  any  right.     If  n.  4  Cro.  Car, 
the  deed  can  have  any  operation  and  effect,  it  must  be  on  the  ^.'a^T*^'* 
property  devised  by  Laurence  Van  KleecJc  to  his  five  children. 

Again ;  the  deed  from  the  sheriff  is  void,  as  being  too  general 
and  indefinite  to  pass  any  estate  to  the  grantee.     It  does  not  ^ 
appear  to  be  intended  to  convey  the  premises  in  question.     In 
ail  sales  by  sheriffs  or  other  officers,  under  execution,  the  prop- 
erty must  be  ascertained  by  clear  and  definite  description  or 

bounds.J  cLJ,m!^i 

Again ;  the  execution  issued  more  than  a  year  and  a  day  after  Jofms,Rep,fm. 
the  judgment,  without  its  being  revived ;  and  the  sale  was  long  355^^*  ^ 
after  the  return  day  of  the  execution ;  and  it  does  not  appear 
that  any  levy  was  made  before  the  return  day.^  j^^  450"^**^ 

GriMn,  contra,  contended,  that  Wj/nJcoop  had  a  title  to  sup- 
port the  proceedings  in  partition.     If  heirs  and  devisees  plead 
falsely,  and  knowingly,  judgment  goes  against  them  personally.||  ^^^  f^^'x 
The  judgment  might  be  general,  though  the  lands  only  affected-  ' 

by  it  would  be  liable  to  he  sold.f    The  generality  of  the  judg-  J^  6   -^^• 
ment,  at  most,  was  an  error  to  be  taken  advantage  of  by  the  j^y,  Hoag.  ' 
defendants.     It  did  not  render  the  judgment  void.  .  The  de- 
fendants having  acquiesced,  and  never  brought  a  writ  of  error, 
the  judgment  is  conclusive,  and  third  persons,  or  strangers,  can- 
not allege  error.ff    Though  the  judgment  were  erroneous,  and  «^^^«J^' 
should  be  afterwards  set  aside  or  reversed,  yet  the  title  of  an     "^'  ^   ' 
intermediate  bona  fide  purchaser,  at  a  sheriff's  sale,  cannot  be 
prejudiced.JJ     So,  ao  error  in  the  execution  will  not.vitiate  the     it  ^^^^/ 
title  of  a  bona  fide  purchaser  at  a  sheriff's  sale.^^'J     Nor  can  the  ^^Aja^^y\ 
generality  of  the  description,  in  the  sheriff's  deed,  be  objected  Bartutt.       i 
by  a  stranger;  and  it  being  an  undivided  right,  it  could  not  Johnt.R£p,2Gi, 
well  be  described  more  ^particularly,  without  setting  out  the       [  *  101  ] 
whole  bounds  of  the  great  Hardenburgh  patent. 

The  act  (sess.  8.  ch.  39.  s.  4.  1  Greenleafs  edit.  L.  N.  Y. 
165.)  («")  declares,  that  the  commissioners'  "  deed  to  the  pur- 
chaser snail  pass  as  good  a  title,  for  the  separate  enjoyment  of 
the  same,,  as  if  all  the  patentees  or  proprietors  of  the  land  had 
made  and  executed  the  same,  in  due  form  of  law."  The  7th  . 
section  provides,  that  any  mistakes  in  drawing  the  lots,  by  those 
having  no  title,  (fee,  shall  not  defeat  the  partition  or  title.  Pur- 
chasers at  a  public  sale,  by  the  commissioner  under  this  act, 
stand  on  the  same  ground  with  purchasers  at  a  sheriff's  sale, 
and  ought  to  be  equally  protected. 

Yates,  J.,  delivered  the  opinion  of  the  Court. 

la)  3  R.  8.  61.  A  pp. 

Vol-  XIIL  12  89 


101  CASES  IN  THE  SUPREME  COURT 

ALBANY,        The  first  question  in  this  cause  is,  as  to  the  validity  of  the 

Jenuaiy,  1816.  general  judgment  entered  in  the  suit  instituted  by  the  execu- 

Jacvsov       ^^  ^^  Nathaniel  Marstoriy  against  Elizabeth  Ellis  and  Jacobus 

V.  Van  Kleeck,  and  Sarah,  his  wife,  as  heirs  and  devisees  of  Lau- 

RofETELT.    r^jice  Van  Kleecky  under  which  the  defendant  claims  his  title, 

derived  from  the  purchaser  at  a  sheriiT's  sale,  in  virtue  of  an 

Vecution  issued  on  that  judgment. 

The  rule  recognized  m  the  books  is,  that,  when  the  heir 
pleads  a  false  plea,  the  plaintiif  is  entitled  to  a  general  judg- 
ment, but  that  non  est  factum  of  the  ancestor  is  not  deemed 
such  a  plea,  if  even  it  be  found,  on  the  trial,  that  the  abcestoi 
had  executed  the  deed.  In  2  Sound.  7.  n.  4.,  it  is  expressly 
laid  down,  that  the  plea  of  non  est  factum  of  the  ancestor  is  an 
exception  to  the  above  rule ;  that,  if  it  be  found  false^  it  does 
not  alter  the  judgment,  but  the  lands  descended  only  are  liable 
to  execution,  "ni^  case  of  Clothworthy  v.  dothworthy,  {Cro. 
Car.  437.)  supports  the  same  principle. 

It  is  manifest,  then,  that  the  judgment  on  which  the  premises 
were  sold  to  John  C.  ffvnJcoop,  by  the  sheriff  of  Ulster  county, 
is  erroneous,  and  might  nave  been  corrected,  on  proper  appli- 
cation for  the  purpose.  It  certainly  cannot  be  deemed  void 
altogether,  particularly  as  against  a  purchaser  at  a  sheriff's  sale, 
because  it  is  the  judgment  of  a  Court  of  general  jurisdiction, 
and  the  time  of  entering  it  was  known  to  the  defendant.  It 
might,  at  their  instance,  have  been  modified  or  set  aside,  pre- 
vious to  the  sale ;  but,  that  not  having  been  done,  it  remained 
in  force,  and  was  in  operation  at  the  time  of  sale ;  and  the  title 
to  lands  under  it,  in  the  hands  of  an  innocent  and  bona  fide 
f  *  102  ]  purchaser,  *ought  to  be  protected  fc^  it,  imless  such  sale  is  ren- 
dered questionable  on  other  and  different  grounds. 

The  objections,  that  it  took  place  long  after  the  return  day 
of  the  execution,  and  that  it  did  not  appear  that  a  levy  had 
been  made  before  the  return  day,  and  that  the  execution  had 
not  been  issued  until  more  than  a  year  and  a  day  after  judg- 
ment, cannot  afiect  the  sale.  In  Jackson,  ex  dem.  M  Crea,  v. ' 
Bartletty  (8  Johns.  Rep.  361.)  this  Court  decided,  that,  in  an 
action  of  ejectment  against  a  purchaser  under  a  ^eriff's  sale, 
the  regularity  of  the  execution  could  not  be  questioned,  and 
that,  if  an  execution  issues  after  a  year  and  a  day^  vdthout  a 
revival  of  the  judgment  by  sci.  fa.,  it  is  only  voidable  at  the 
instance  of  the  party  against  whom  it  issued.  In  this  case,  I 
can  see  no  reason  why  the  same  doctrine  should  not  apply  to 
the  irregularity  of  the  judgment,  as  well  as  the  execution.  A 
contrary  principle  would  be  attended  with  manifest  injustice  to 
purchasers.  The  defendant  in  the  suit  knew,  or  ought  to  have 
known,  the  consequences  which  would  inevitably  follow  their 
allowing  the  judgment  to  remain.  Having  appeared  and 
pleaded,  in  the  suit  against  them,  as  heirs  and  devisees,  and  a 
part  of  the  debt  having  been  collected  from  them  by  the  sheriff 
of  Dutchess  county,  in  virtue  of  an  execution  on  the  same  judg- 
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ment,  before  the  sale  made  by  the  Bheriff  of  Ulster^  it  cannot     albanv, 
be  presumed  that  they  were  not  fully  apprized  of  the  operation  January,  isie 
of  the  judgment  on  all  the  real  property,  owned  by  them.     Their  ^^^^^^^^^ 
n^lig^nce  and  acquiescence^  therefore,  in  pot  causing  it  to  be  v. 

set  aside  in  season,  would  be  conclusive  against  them,  provided    I^osev«lt 
the  deed  executed  by  the  sheriff  of  Ulster j  to  John  C.  Wyjir 
koapy  on  the  sale  under  the  jvulgment  and  execiition  before 
stated,  is  aufficient,  in  law,  to  convey  the  premises  in  question. 

The  deed  contains  the  following  description :  "  All  the  lands 
and  tenements  of  Elizabeth  Ellis  and  Sarah  Van  KUecJCy  heirs 
and  devisees  of  Laurence  Van  KUeck,  situate,  lying,  and  being 
in  the  patent  commonly  cimed  and  known  by  the  name  of  the 
Hardenburgh  patent." 

This  description  is  too  general :  it  does  not  define  the  lots,  or 
parts  of  the  lots  of  land  owned  by  the  defendant  named  in  the 
judgment ;  nor  is  the  allotment  in  which  they  are  situated  men- 
tioned, although,  by  the  case,  it  appears  that  the  patent  had 
been  divided  mnong  the  proprietors,  and  that  such  partition 
was  notorious,  for  it  is  stated  to  have  been  recc^ded  in  the  office 
*of  the  secretary  of  state,  and  th&^t  it  bad  been  confirmed  by  an  [  *  103  ) 
act  of  the  legislature.  To  say,  therefore,  that  a  sheriff's  deed 
for  all  the  lands  and  tenements  of  Elizabeth  Ellis  and  Sarah 
Van  Kleeck,  in  this  patent,  containing  a  tract  of  land  evidently 
one  of  the  most  extensive  in  the  state,  and  comprehending  a 
district  of  country  lying  in  several  counties,  is  sufficient,  would 
be  giving  an  unprecedented  latitude  to  the  officer  making  a 
coercive  sale,  and  by  mere  operation  of  law,  and  -might  be  at- 
tended with  consequences  destructive  to  the  rights  of  the  debtor. 
No  estimate  of  the  value  of  the  lands  offered  for  sale  could  be 
made  from  this  general  and  indefinite  description ;  and,  without 
some  definite  information  as  to  its  situation,  there  must  gene^ 
rally  be  a  sacrifice  of  property,  either  by  the  debtor  or  pur- 
chaser. In  most  instances;  if  not  invariably,  the  furmer  would 
experience  the  loss.  The  officer  ought  to  prevent  such  a  con- 
sequence. The  least  that  can  be  required  of  himi  in  making 
the  sale,  is  so  to  locate  the  lands,  as  to  afford  means  to  the  by- 
standers and  bidders,  of  informing  themselves  as  to  the  value. 
That  was  not  done  in  the  present  case.  The  deed  ^ven  by 
the  sheriff  of  Ulster,  must  be  deemed  wholly  inoperative,  for 
the  want  of  a  sufficient  description  of  the  premises  alleged  to 
have  been  sold  by  it.  If  so,  John  C.  Wynkoopy  to  whom  the 
deed  was  given,  had  no  right  to  institute  proceedings  in  par- 
tition under  it.  The  commissioners,  consequently,  appointed 
by  the  Court,  under  those  unauthorized  proceedings,  could  not 
give  a  title  to  the  purchasers,  which  is  the  source  of  the  defend- 
ant's claim. 

The  4th  section  of  the  statute  for  partition  of  lands,  passed 
16th  of  March,  1785,  declaring  that  the  deed  of  the  commis- 
sioners, or  any  two  of  them,  to  the  purchaser  of  lands  set  apart, 
and  sold  to  defray  the  expenses  of  partition,  shall  pass  to  him 
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Albany,    as  good  a  title  for  the  separate  enjoyment  of  the  lands  so  pur 
January,  1816.  chased  as  if  all  the  patentees  or  proprietors  of  the  said  land  had 
Jackson      ^^^  «^d  executed  the  same,  in  due  form  of  law,  cannot  avail 
V.  in  this  case.     It  is  true,  the  premises  in  question  are  held 

KuBKVELT.  yiider  a  purchase,  at  a  public  sale,  intended,  unquestionably,  to 
have  been  made  by  the  commismoners,  according  to  and  under 
the  act  above  mentioned ;  but,  as  before  shown,  no  authority 
existed  by  which  John  C.  Wynkoap  could  institute  those  pro- 
ceedings, and,  of  course,  the  confirmatory  clause  in  the  act 
does  not  apply  to  the  deed  given  by  them.  There  is  nothing, 
I  *  104  J  ^therefore,  to  preclude  the  lessors  of  the  plaintiff,  as  the  repre- 
sentatives of  Baltus  Van  Kleeck,  from  setting  up  their  claim  to 
the  premises  in  question. 

Laurence  Van  Klteck  held  his  lands  in  the  Hardenburgh  pat- 
ent, by  deed  from  Gerardus  Lewis,  one  of  the  children  of 
Leonard  Leuns,  being  one  eleventh  of  one  eight  of  all  the  lands 
in  the  patent ;  and  it  appears,  by  the  first  partition,  that  great 
lots  Nos.  %  17,  20,  26,  and  28,  fell  to  the  share  of  the  legal 
representatives  of  Leonard  Letois*  What  lots  or  parts  of  lots, 
in  the  subsequent  subdivision  between  those  represdhtatives, 
were  drawn  to  the  share  of  Laurence  Van  Kleecky  is  not  stated 
in  the  case ;  nor  was  it  necessary  for  the  purposes  of  this  decis- 
ion ;  that,  however,  must  appear  from  the  map  of  this  subdi- 
vision, stated  to  have  been  filed  in  the  office  of  the  secretary 
of  state.  He  devised  his  estate  in  the  patent  to  his  four  chil- 
dren, so  that  each  child  held  an  equal  interest  in  the  lands 
which  had  been  allotted  to  him,  and  of  which  he  died  seised. 

Joapsie^  or  Jacohsiey  the  wife  of  Laurence  Van  Kleeckf  also 
held  one  eleventh  of  one  eighth  of  all  the  lands  in  the  patent, 
in  virtue  of  the  will  of  her  father,  Leonard  Lewis ;  and  in  the 
subdivision  before  mentioned,  lot  No.  20,  in  the  subdivision 
of  great  lot  No.  2,  fell  to  her  share.  She  died  intestate, 
seised  of  that  lot,  leaving  Baltus  Van  Kleeck  her  heir  at 
law.  He  conveyed  to  each  of  the  remaining  four  children 
one  undivided  fifth  part  of  their  mother's  right  in  the  patent, 
retaining  one  fifth,  to  which  his  children,  who  are  the  lessors 
of  the  plaintiff,  are  entitled.  The  premises  in  questicm  are 
comprehended  within  the  above  lot  No.  20.  Judgment  must, 
consequently,  be  entered  for  the  plaintiff,  for  one  undivided 
fifth  part  of  those  premises. 

Judgment  for  the  plaintiff. 
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AJ.BANY, 

January,   lHiG, 

*Hall  against  Dean.  h^i^i^ 

V. 

THIS  was  an  action  of  covenant.    The  declaration  stated,     ^^^^^^  * 
that  on  the  30th  of  March,  1804,  the  defendant  and  his  wife  grantor    cove- 
executed  a  certain  deed,  by  which,  for  the  consideration  of  ^Ti^**?'  ^^f 

.  __„    ,„  ,  '/  .'  ,  ii..y«.      grranlee  should, 

4,625  dollars,  they  conveyed  certain  premises  to  the  plaintiff,  in  peaceably  aiui 
fee  ;  and  the  defendant,  among  other  4hings,  covenanted, "  that  SremwJg^  with^- 
the  said  Joseph  Hall,  his  heirs  and  assigns,  should,  and  might,  out  any  lei,  suit, 
at  all  times  thereafter,  peaceably  and  quietly  have,  hold,  occupy,  ^'.tor^'or  'or 


aw- 


and  enjoy  y  the  above-granted  premises,  and  every  part  thereof,  any  person). 
and  the  appurtenances,  without  any  let,  suit,  trouble,  molesta-  J|J^.^  £"1"^ 
tion,  eviction,  or  disturbance,  of  the  said  Daniel  S.  Dean,  his  tfaatireeiroma.i 
heirs  or  assigns,  or  of  any  other  person,  lawfully  claiming  br™ceLorw"ai 
or  to  claim  by,  from,  or  under  him,  or  any  of  them,  and  that  nature  or  k  ..•! 
free,  clear,  discharged,  and  unencumbered,  from  all  former  and  Jbr^mlt '.  Z 
other  titles,  charges,  estates,  and  encumbrances,  of  what  nature  was  held  iiiA  a 
or  kind  soever,  had,  made,  committed,  done,  or  suffered,  by  ^^^"'jjl^g.,^;;.' 
the  said  Daniel,  his  heirs  or  assigns,  or  by  any  other  person  tor,  ouuiand  n^ 
or  persons  whomsoever,  any  thing  having  or  claiming  in  the  eie^iino'"' u,'. 

premises.'*  deed,    was      a 

The  plaintiff  tiien  averred,  that  John  Murray  and  Edward  eJtetnt'!'  a"d 
Peyer,  executors  of  Jacob  Watson,  obtained  a  judgment  in  the  that  the  grajiteo. 
Supreme  Court  against  the  defendant  for  10,800  doUars  debt,  Ihe'^fud^tu! 
and  28  dollars  and  55  cents  damages,  which  was  docketed,  without  wait::tg 
prior  to  the  execution  of  the  deed,  on  the  23d  of  February,  ^'Jctedl**  ZZ 
1804,  which  judgment  remained  and  continued  in  full  force  enUticd'  to  n- 
and  virtue,  and  was  a  valid  existing  encumbrance  on  the  prem-  ^wmt  **'*^  i^afd 
ises,  until  on  the  5th  of  May,  1804,  when  the  plaintiff  was  from  »he  ^ran 
forced  to  pay,  and  did  pay,  the  sum  of  3,700  dollars,  for,  ^^''  ^"^ 
towards,  and  in  satisfaction  of,  the  said  judgment. 

To  this  declaration  there  was  a  general  demurrer  and  joinder 
in  demurrer.  The  cause  was  submitted  to  the  Court  without 
argument. 

Yates,  J.,  delivered  the  opinion  of  the  Court. 

If  this  had  been  a  covenant  for  quiet  enjojrment  only,  it  is 
clear  that  a  lawful  eviction  of  the  grantee  would  be  necessary 
to  authorize  the  action,  because  such  a  covenant  goes  to  the 
possession,  and  not  to  the  titie ;  (3  Johns.  Rep,  471.  5  Johns. 
Rep.  *130.)  but,  in  this  case,  the  covenant  against  encum-  [  *  106  J 
brances  is  coupled  with  it.  The  defendant  not  only  covenants 
that  the  plaintiff  shall  peaceably  and  quietiy  occupy  and  enjoy 
the  premises,  but  that  the  premises  shall  be  free,  clear,  dis- 
charged, and  unencumbered  of,  and  from,  all  former  and  other 
titles,  charges,  estates,  and  encumbrances,  of  what  nature  or 
kind  soever,  had,  made,  committed,  done,  or  suffered,  by  the 

[a)  Utiilwin  V.  Mann,  2  WendelPs  Rep.  399 
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ALBANY,    wt&B,  that  possession  was,  originally,  taken  by  the  express  per 
Jaouai/,  1816.  naissioo  of  the  owner  of  the  land,  accompanied  witli  a  promise 
'^'^^[^^^^^J^  to  pay  for  improvements. 

V.  The  cases  which  have  been  decided  in  this  Court,  on  eject- 

Aldeich.  ments  by  mortgagees,  will  serve  further  to  illustrate  this  princi- 
ple. In  Jackson  v.  Longhead^  (2  Johns.  Rep.  75.)  where  the 
action  was  by  the  mortgagee  against  the  mortgagor,  notice  to 
quit  was  deemed  necessary,  because  there  was  a  privity  of  con- 
tract as  well  as  of  estate,  and  a  kind  of  tenancy  existed,  but 
what  kind  is  not  stated.  It  could  not  have  been  any  thing 
more  than  a  tenancy  at  will ;  and,  therefore,  in  Jackson  v.  JPu/- 
/er,  (4  Johns.  Rep.  215.)  where  the  action  was  by  the  mortga- 
gee against  the  purchaser  of  the  interest  of  the  mortgagor,  no 
notice  to  quit  was  deemed  necessary ;  because  the  purchaser 
was  a  stranger  to  the  contract  between  the  mortgagor  and 
mortgagee,  and  there  was  no  privity  of  contract  or  estate.  If 
this  had  been  an  action  by  Garrison  himself,  it  would  be  very 
difficult  to  maintain,  upon  any  principle  heretofore  settled,  that 
he  would  have  been  bound  to  give  notice  to  quit.  There  was. 
[  *  109  ]  certainly,  no  relation  of  landlord  *and  tenant  created  by  any 
express  agreement ;  and  to  presume  such  relation  from  the  na- 
ked fact,  that  the  defendant  continued  in  possession,  would  be 
carrying  the  doctrine  of  presumption  beyond  what,  in  my  judg- 
ment, the  rules  of  law  wUl  warrant. 

It  may  be  said,  that  an  action  for  use  and  occupation  would 
have  lain  by  Garrison  against  the  defendant,  and  that  this  fur- 
nishes the  test,  with  respect  to  notice  to  quit.  This,  certainly, 
cannot  be  the  test^  for  it  cannot  be  pretended  that  a  mortgagee 
can  maintain  an  action  for  use  and  occupation  against  a  mort- 
gagor ;  yet  he  is  bound  to  give  him  notice  to  quit.  But  no  ac- 
tion for  use  and  occupation  could  have  been  maintained  by 
Garrison.  In  the  case  of  Smith  v.  Stewart^  (6  Johns.  Rep. 
46.)  it  is  said,  by  this  Court,  that  the  statute  wnich  gives  tius 
action,  applies  only  to  the  case  of  a  demise^  and  where  there 
exists  the  relation  of  landlord  and  tenant^  founded  on  some 
agreement  creating  that  relation.  But  where,  it  may  be  asked 
is  the  evidence  of  any  such  agreement?  Why  presume  an 
agreement  for  a  lease,  rather  than  any  other  contract  ?  The 
mere  fact  of  a  twelve  years'  possession,  without  the  payment, 
or  even  claim,  of  rent,  would  more  naturally  lead  to  the  conclu- 
sion of  a  reconveyance  by  Garrison,  or  that  his  title  had  been, 
in  some  way,  extinguished.  It  is  irrational,  and  against  the 
usual  course  of  dealing  between  landlord  and  tenant,  to  permit 
such  a  length  of  time  to  elapse  without  payment  or  claim  of 
rent.  It  is  true,  where  there  has  been-  a  lease  which  has  ex 
pired,  and,  by  the  consent  of  both  parties,  the  tenant  continues 
in  possession  afterwards,  the  law  will  imply  a  tacit  renovation 
of  the  contract,  and  a  tenancy  from  year  to  year  is  created  by 
implication.  (1  Term  Rep.  162.)  But,  in  such  cases,  there  is 
something  from  which  a  continuance  of  the  lease  may  reason- 
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ably  be  presumed,  the  prior  relation  of  landlord  and  tenant     at.banv, 
having  been  expressly  shown.     In  the  case  before  us,  no  foun-  J*""'o%  i^'i''* 
dation  is  laid  for  any  such  presumption.     The  utmost  that  could      j^cksok 
he  claimed  by  the  defendajit,  against  Garrison^  would  be  a  v. 

tenancy  at  will ;  and  this  relationship  was  determined  by  the  '^  jk**" 
sale  to  the  lessor  of  the  plaintiff.  A  tenancy  at  will  is  at  the 
will  of  both  parties,  landlord  and  tenant,  and  either  may  deter- 
mine his  will,  and  quit  his  connection  with  tlie  other,  whenever 
he  pleases.  This  may  be  done,  on  the  part  of  the  landlord, 
either  by  express  declaration,  or  by  the  exercise  of  anv  act  of 
ownership  which  is  inconsistent  with  the  nature  of  such  estate. 
(1  CruUe,  273.) 

•The  observation  which  fell  from  Lord  Mansfield^  in  Ttmr-  [  *  1 10  J 
miru  V.  Rowlison,  (3  Burr,  1609.)  that  leases  at  will,  in  the 
strict  legal  notion  of  a  lease  at  will,  exist  only  notionally,  has 
by  some  been  construed  into  the  expression  of  an  opinion  that 
no  suQh  estates  existed  at  this  day.  This,  I  apprehend,  is  a 
mistaken  interpretation  of  his  lordship's  meaning.  The  con- 
struction given  by  Mr.  Hargrave,  {Co,  Lit.  55.  a.  n.  3.)  is  un- 
doubtedly the  true  one :  "  This  observation,"  he  says,  '^  means 
not  that  estates  at  will  may  not  arise  now  as  well  as  formerly, 
but  only  that  it  is  no  longer  usual  to  create  such  estates  by  ex- 
yress  words.^'     (1  Johns.  Rep.  324,  and  cases  there  cited.) 

I  think  I  have  shown  that  the  case  furnishes  no  evidence  that 
the  defendant  was  tenant,  from  year  to  year,  to  Garrison;  and 
admitting  him  to  have  been  a  tenant  at  will,  even  as  against 
Garrison,  he  is  not  entitled  to  notice  to  quit.  That  right  is  lost 
by  the  sale,  by  Garrison,  to  the  lessor  of  the  plcuntiff ;  and  there 
is  no  ground  upon  which  he  can  be  required  to  give  any  such 
notice.  The  motion  for  a  new  trial  must,  accordingly,  be 
denied. 

Spencer,  J.,  dissented.  I  cannot  yield  my  assent  to  the 
opinion  of  the  Court.  The  plaintiff  ought  either  to  have  been 
nonsuited.,  for  the  want  of  notice  to  quit,  or,  at  all  events,  the 
point  should  have  been  submitted  to  the  jury,  to  decide  whether, 
from  the  facts,  the  defendant  was  not  in  possession  as  a  tenant 
to  the  lessor  of  the  plaintiff.   « (10  East,  261.) 

The  defendant,  in  1802,  conveyed  the  premises  to  H.  Gar- 
rison, who,  in  1812,  conveyed  to  Phillips.  The  defendant  re- 
tained the  possession  from  the  time  he  so  conveyed  until  the 
trial.  These  facts  are  conclusive,  in  my  judgment,  to  show, 
that  the  defendant's  possession  was  not,  and  could  not  be,  ad- 
verse to  Garrison,  but  that  he  occupied  by  his  implied  permis- 
sion and  consent.  Could  not  Garrison  recover  against  the  de* 
fendant,  for  use  and  occupation,  under  the  31st  section  of  the 
act  concerning  distresses,  &c.  ?  (1  R.  L.  444.)  (a)  I  think  it 
does  not  admit  of  doubt  that  he  could. 

Since  the  statute,  an  express  as  well  as  an  implied  agree- 

(a)  1  R.  8.  748. 
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ALBANY,    ment,  on  the  one  side  to  let,  and  on  the  other  to  take  and 

fanuary,  1816.  hold,  wiU  support  an  actiou  for  use  and  occupation.    In  the 

Thompson     present  casc,  the  defendant  conveys  the  premises  to  Garrison^ 

V.  and  retains  possession ;  most  manifestly,  it  must  be  with  Gar- 

Oayiks.      fison*s  consent ;  •and,  if  so,  the  law  confers  the  right  of  de- 

^  *  1 1 1  ]       manding  rent.  -  The  alienation  by  Garrison  to  Phillips  did  not 

change  the  relation  in  which  the  defendant  stood;  Pkillim 

succeeded  to   Garrison?s  ridits  and   situation.      (1    Term  R, 

387.     1  Johns.  Rep.  332.,  Jackson  v.  Bryan.) 

It  follows  that,  if  Garrison  could  not  maintain  an  ejectment 
without  notice  to  quit,  his  grantee  could  not. 

I  shall  not  travel  through  all  the  cases  upon  the  subject  of 
notices  to  quit ;  it  is  now  the  settled  law,  both  in  the  thglish 
Courts  and  in  this  Court,  that  wherever  the  relation  of  landlord 
and  tenant  exists,  or  whenever  it  can  be  shown  that  the  defend- 
ant entered  lawfully  into  possession,  and  by  the  permission  of 
the  owner,  and  has  done  no  act  hostile  to  him,  he  cannot  be 
treated  as  a  trespasser,  and  subjected  to  an  action  of  ejectment, 
without  notice  to  quit,  or  a  demand  of  the  possession.  (13 
East,  210.  9  Johns.  Rep.  330.  969.  10  Johns.  Rep.  335.  7 
Term  R.  83.) 

It  is  unnecessary,  in  this  case,  to  go  further  than  to  say  the 
defendant  was  in  possession  with  the  implied  consent  of  Gar- 
rison. It  would  not  be  difficult  to  maintain,  that  he  was  in  as 
tenant  from  year  to  year,  and  was  entitled  to  six  months'  no- 
tice to  quit. 

There  is  nothing  unreasonable  in  the  doctrine  of  notice  to  quit. 
The  rights  of  the  landlord  are  not  in  the  least  impaired  by  re- 
quiring it,  whilst  tenants  are  not  to  be  treated  as  trespassers, 
and  subjected  to  costs,  without  any  fault  on  their  part. 

Motion  denied. 


[  *  1^2  ]  *Thompson  against  Davies. 

A.  and  B.  THIS  was  a  motion  in  arrest  of  judgment.  The  declaration 
tionlT^  ^vai  was  in  assumpsit,  and  contained  six  counts,  on  a  special 
c.j  of  which  agreement. 

vv'J  S^^e\(S^  The  first  count  stated,  that  on  the  11th  of  July,  1808,  a  Ji. 
lien,  and  c.  be-  fa,  was  issucd  out  of  this  Court,  at  the  suit  of  the  plaintiff, 

mg  uidebted  to  •'  '  ^ 

D.,  il   was    »- 

greed  between  A.  and  i?.,  that  A,  thotdd  pay  D.  2S5  dollars;  that,  at  the  tale  under  the  executions.  A. 
should  bid  off  the  personad  property  of  C.  to  the  amount  of  his  execution,  and  that  D.  should  bid  oil  the 
real  pioperty  of  C.  to  the  amount  of  BJt  exeeutioni  should  dispose  of  the  same,  and  afler  satisfying  bis 
r.wn  demands  tfainst  C,  should  refund  ^.the  said  sum  of  V&  dollars.  A.  and  A,  at  the  sale,  bid  off 
the  property  of  V,  in  conformity  to  the  agfreement,  and  D,  disposed  of  the  real  estate,  and,  after  satis- 
Tying  his  own  demands  aeainst  C.,  there  was  a  sufficient  surplus  to  repay  A.,  and  A,  brought  his  action 
lo  recover  the  money :  Hdd,  that  althou^  here  was  a  suroeient  consicwration  to  support  DJ»  promise, 
yet  that  the  agreement  itself  was  void,  bemg  contrary  to  public  policy,  as  it  was  an  agreement  tending  to 
prevent  competition  at  a  sale  under  execution,  and  thus  injurious  to  toe  original  debtor. 
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against  one  Doughty,  for  765  dollars  debt,  and  14  dollars  and     albany, 
60  cents  damages,  to  the  sheriff  of  the  county  of  Dutchess,  by  J^uiaiy^w^ 
an  endorsement  on  which  the  sheriff  was  directed  to  levy  381     thompsou 
dollars  and  87  cents  debt,  with  interest,  and  17  dollars  and  91  v. 

cents  costs ;  and  that,  on  the  11th  of  July,  1808,  another /i.  fa.  i>^v*"- 
was  issued  out  of  this  Court,  at  the  suit  of  the  Bank  of  Uolum- 
bia,  against  the  said  Doughty,  for  994  dollars  debt,  and  15  dol- 
lars and  25  cents  damages,  to  the  sheriff  of  Dutchess,  by  an  en- 
dorsement on  which  he  was  directed  to  levy  447  dollars  debt, 
with  interest,  and  18  dollars  and  56  cents  costs,  which  last* 
mentioned  writ  was  younger  than  that  in  favor  of  the  plaintiff,  as 
to  its  lien,  both  on  the  real  and  personal  property  of  Doughty ; 
by  virtue  of  these  writs,  the  sheriff  levied  upon  all  the  personal 
property  of  Doughty,  and,  also,  upon  a  certain  farm,  and  ex- 
posed the  same  to  public  sale ;  that,  before  the  time  of  the  sale, 
the  defendant,  as  one  of  the  firm  of  William  Dames  ^  Co.j 
and  the  plaintiff,  had  endorsed  a  certain  note  for  Doughty,  at 
the  Bank  of  Columbia,  for  the  sum  of  100  doll£urs,  which  note 
was  paid  and  satisfied  to  the  bank,  by  a  note  of  the  same 
amount  drawn  by  the  plaintiff  and  given  to  the  bank ;  that,  at 
that  time,  the  defendant  had  divers  large  demands  against 
D:}iighty,  amounting  to  a  large  sum,  to  wit,  the  sum  of  1,000 
dollars,  or  upwards,  and  the  personal  property  not  being  suffi* 
cient  to  satisfy  the  plaintiff's  execution,  and,  on  the  28th  of 
September,  1808,  the  real  and  personal  property  of  Doughty  be- 
ing offered  for  sale  by  the  sheriff,  it  was  thereupon  agreed  be- 
tween the  plaintiff  and  defendant,  as  follows:  the  plaintiff 
agreed  that  he  would  bid,  at  the  sale,  for  the  personal  property, 
to  the  amount  due  on  the  fi.  fa.,  in  his  favor,  and  would  per- 
mit the  real  property  to  be  bid  off  by  the  defendant,  under  the 
Ji.  fa.,  in  favor  of  the  Bank  of  Columbia,  and  that  he  would 
pay  to  the  defendant  *the  sum  of  225  dollars,  part  of  the  sum  [  *  1 13  ] 
of  500  dollars  above  mentioned ;  in  consideration  of  which 
promises,  the  defendant  agreed  to  pay  to  the  plaintiff  the  sum 
of  500  dollars,  or  that  he  would  tak^  up  and  discharge  the  note 
for  that  sum,  given  by  the  plaintiff  to  the  Bank  of  Columbia ; 
and  that  he  would  bid  off  the  real  estate  under  the  execution 
of  the  Bank  of  Columbia,  to  the  amount  due  on  the  same,  and 
would  dispose  of  the  same  to  the  best  advantage,  and,  after 
satisfying  himself  out  of  the  proceeds,  should,  oat  of  the  residue, 
repay  to  the  plaintiff  the  said  sum  of  225  dollars.  And  the 
plaintiff  averred  that,  in  pursuance  of  the  agreement,  he  did,  on 
the  28th  of  September,  pay  to  the  defendant  the  said  sum  of 
225  dollars,  by  giving  him  his  note,  paydble  on  demand,  with 
interest,  which  note  has  since  been  paid ;  and  did,  on  the  sale, 
bid  up  the  personal  property  to  the  amount  of,  and  in  satisfac- 
tion of  his  execution ;  and  that,  at  the  sale,  the  defendant  bid 
off  the  real  estate  under  the  execution  of  the  Bank  of  Columbia^ 
and  the  same  was  conveyed  to  him  by  the  sheriff;  that,  after- 
wards, and  in,  or  about,  the  month  of  February^  1809,  the  de- 
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ALBANY,  fendant  sold  the  real  estate  for  a  large  sum  of  moneT,  to  wiL, 

^^^;^y^}^  the  sum  of  3,000  dollars,  or  upwards ;  and  the  plaintifl  averred, 

Thompsom  ^^^^  ^  ^^  demands  of  the  defendant  against  Doughty  did  not 

V.  amount  to  the  sum  which  the  defendant  so  received,  by  a  large 

Datiss.  g^^^  1^  ^^^  ^^  g^^^^  ^f  1,500  dollars,  being  a  surplus  more 

than  sufficient  to  pay  the  plaintiff  the  said  sum  of  225  dollars ; 
by  means  whereof,  &c. 

The  second  count  stated  the  issuing  of  the  two  executions 
before  the  28th  of  September,  1808,  and  that  the  execution  of 
the  Bank  of  Columbia  was  for  the  benefit  of  the  defendant,  and 
was  younger  than  that  in  favor  of  the  plaintiff,  as  to  its  lien, 
both  on  the  real  and  personal  estate  of  Jjaughty ;  that  the  sher- 
iff had  levied  upon  the  personal  and  real  ]Nroperty  of  Doughty j 
and  offered  them  for  sale  on  that  day ;  and  that,  at  and  be- 
fore the  time  of  the  sale,  the  defendant  had  divers  demands 
against  Doughty^  amounting,  in  the  whole,  to  a  large  sum,  to 
wit,  the  sum  of  1,000  dollars,  or  upwards;  and  the  defendant 
wishing  to  purchase  the  real  estate  free  of  the  plaintiff's  execu* 
tion,  in  order  to  secure  the  execution  of  the  Bank  of  Columbia, 
and  the  other  demands  of  the  defendant,  and  the  personal  prop- 
erty not  being  of  sufficient  value  to  satisfy  the  plaintiff's  exe- 
cution, it  was  agreed  that  the  plaintiff  should  bid  off  the  person- 
al property  at  an  amount  equal  to  that  due  on  his  execution,  in 
[*  114]  satisfaction  *and  discharge  of  the  same;  and  that  the  defend- 
ant would  bid  off  the  real  estate  on  the  execution  of  the  Bank 
of  Columbia,  and  for  the  amount  due  thereon ;  and  that  the  de- 
fendant would  sell  the  real  estate,  and  if  he  should  obtain  for 
the  same  enough,  over  and  above  satisfying  all  his  demands 
against  the  said  Doughty,  he  would  pay  to  the  plaintiff  the  sum 
of  225  dollars,  which  had  been,  before  that  time,  paid  to  the 
defendant  by  the  plaintiff,  on  account  of  the  said  Doughty ; 
that,  at  the  sale,  the  plaintiff  bid  off  the  per8<»ial  property  to  an 
amount  sufficient  to  discharge  his  execution,  and  the  defendant 
did  thereupon  purchase  the  real  estate,  under  the  execution  of 
the  Bank  of  Columbia,  which  was  conveyed  to  him  by  the  sher- 
iff; that,  afterwards,  in,  or  about,  the  month  of  February,  1809, 
the  defendant  sold  and  disposed  of  the  real  estate  to  one  Bar^ 
ton,  for  which  he  received,  in  property  or  money,  a  large  sum, 
to  wit,  the  sum  of  3,000  dollars,  or  upwards,  and  that  the  sum 
greatly  exceeded  the  amount  of  all  the  defendant's  demands 
against  Doughty,  by  the  sum  of  1,500  dollars,  being  more  than 
sufficient  to  pay  the  plaintiff  the  sum  of  225  dollars  aforesaid ; 
by  means  whereof,  &c. 

The  other  four  counts  were  substantially  the  same  as  the 
second ;  and  the  usual  money  counts  were  aidded. 

P.  Ruggles,  in  support  of  the  motion,  cited  3  Johns.  Cas.  29. 
6  Johns.  ISep.  194.  8  Johns.  Rep.  444.  Coicp.  Rep.  395.  6 
Term  Rep.  642. 

Oakley,  contra. 
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Spencer,  J.,  delivered  the  opinion  of  the  Court.  albanv, 

This  case  is  not  distinguishable  from  that  of  Jan^^  v.  Caswell,  January,  I8I6. 
(3  Johris.  Cos.  29.)  but  by  the  circumstance  that  Doughty  was  ^^^[Compson^ 
indebted  to  the  plaintiff  beyond  the  sum  for  which  he  had  ob-  v. 

tained  judgment  and  execution,  and  by  the  further  circum-  Davies. 
stance  that  he  was  indebted  to  the  defendant.  The  considera- 
tion for  the  defendant's  promise  was,  a  forbearance,  on  the  part 
of  the  plaintiff,  to  bid,  at  the  sale  on  the  execution  in  favor  of 
the  Bank  of  Columbia,  on  the  lands  of  Doughty ;  and,  also, 
that  the  plaintiff  should  bid,  on  the  sale  of  the  personal  estate 
of  Doughty,  to  the  amount  of  his  own  execution,  which,  it  is 
averred,  he  did,  and  that  such  bid  was  more  than  the  value 
thereof. 

*The  consideration  was  sufficient.  I  agree  to  the  position  [*115] 
advanced  by  Rc^dcliff,  J.,  in  the  case  cited ;  that  the  foregoing 
some  advantage  or  benefit,  or  parting  with  a  right  which  might 
otherwise  be  exerted,  is  a  valid  consideration.  The  plaintiff, 
here,  not  only  agreed  to  forbear  bidding,  but,  having  the  prior 
lien,  both  on  the  personal  and  real  estate,  he  waived  it,  on  the 
latter,  to  his  disadvantage,  by  bidding  more^  on  the  personal 
property,  than  its  value ;  so  that  here  was  an  actual  loss  to  the 
plaintiff. 

Whatever  may  have  been  the  motives  of  the  parties,  in  ma- 
king the  agreement,  and  however  upright  their  intentions,  the 
question  recurs,  Is  not  the  promise  made  by  the  defendant  void, 
as  contravening  established  principles  of  public  policy  ?  If  the 
consideration  be  ever  so  meritorious,  yet,  if  the  act  agreed  to 
be  done,  and  which  forms  the  basis  of  the  agreement,  be  unlaw- 
ful, the  promise  cannot  be  enforced  in  a  Court  of  law. 

The  judges  who  delivered  opinions  in  the  case  of  Jones  v. 
lUisweU  held,  that  the  law  had  regulated  sales  on  executions 
with  a  jealous  care,  and  had  provided  a  course  of  proceeding 
likely  to  promote  a  fair  competition,  and  that  a  combination  to 
prevent  a  competition  was  contrary  to  public  policy,  and  the  in- 
terests of  the  original  debtor^  whose  property  was  liable  to  be 
sacrificed  by  such  combinations.  The  same  principle  was  rec- 
ognized in  Doolin  v.  Ward,  (6  Johns.  Rep.  194.)  and  in  WU- 
tmr  v.  How,  (8  Johns*  Rep.  444.)  These  were  cases  of  sales 
at  auction;  out  the  principle  applies  with  equal,  nay,  with 
more,  force  to  sales  on  execution. 

It  has  been  urged  that  the  plaintiff  was  not  bound  to  bid  on 
file  second  execution,  and  was,  therefore,  at  liberty  to  enter 
into  this  agreement.  That  is  not  the  test  of  the  principle.  In 
irme  of  the  cases  cited  was  the  party  bound  to  bid  ;  but,  being 
at  liberty  to  bid,  he  suffered  himself  to  be  bought  off,  in  a  way 
which  might  prevent  a  fair  competition.  The  abstaining  from 
bidding,  upon  concert,  and  by  agreement,  under  the  promise  of 
a  benefit  for  thus  abstaining,  is  the  very  evil  the  law  intends  to 
repress.  A  public  auction  is  open  to  every  one;  but  there 
must  be  no  combination  among  persons  competent  to  bid,  st 
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ALBANV,     lencing  such  bidders,  for  the  tendency  to  sacrifice  the  debtor  s 
January,  18J6.  property  is  inevitable. 

"^"^^^^^^^       The  principle  is  of  too  salutary  a  nature  to  permit  any  refine 
V.  ments  which  go  to  sap  or  subvert  it;  and,  in  England^  the 

r  •S*i*fi'i       *i"^®*  have,  uniformly,  held  a  strict  hand  over  every  attempt 
I     ^^^J      at  fraud  or  circumvention  at  auctions.     (Cotrp.  395.     6  Term 
Hep.  642.) 

The  Court  is,  therefore,  of  opinion  that  the  judgment  must 
be  arrested. 

Judgment  arrested. 


Jackson,  ex  dem.  Fisher,  against  CREALand  Kellogg. 

vniereaper^  THIS  was  an  action  of  ejectment,  for  part  of  lot  No.  %  in 
Sd"iS^S!S|  ^1*®  seventeenth  allotment  of  the  Kayaderosseras  patent.  In  a 
land,  by  the  per-  partition  of  the  patent,  lot  No.  2  feU  to  the  share  of  the  les- 
SIuSTeoMon  sors  of  the  plaintiff,  Daniel  CampbtU  and  John  BeeTcman^  who 
of  the  land,  and  were  scLsed  thereof,  as  tenants  in  common,  until  the  year  1793, 
aAervwfdJ  ^^  whcn  a  partition  was  made,  and  that  part  of  the  lot  No.  2, 
made  in  1793,  it  which  included  the  premises  in  question,  fell  to  the  share  of 
r  ^«on**^' the  lessor  of  the  plaintiff. 

whose  sbaie  the  Previous  to  the  above-meutioned  partition,  in  1786,  Daniel 
had  fdieni^ouad  Campbell  gavc  one  Gilbert  fVeed  an  instrument  in  writing  in 
not  maintain  an  the  followiug  words :  "  WhcTcas  Mr.  Gilbert  fFeed  has  signed 
meat  for  it, wiS-  &n  agreement  anid  obligation  for  200  acres  of  land,  where  he  is 
out  tendermgto  now  improving,  in  the  general  lot  No.  2,  in  the  17th  allotment, 
va^ueonheim-  I  cun  willing  he  should  settle  on  said  land,  and  I  promise  to 
pj^'^«n»»»  abide  by  said  agreement.  As  witness  my  hand  at  Schenectady^ 
for  all  tS^'time  the  31st  day  of  July,  1786.  Daniel  CampbelV^  Weed,  having 
^}nce,^  p»jjti-  before  improved  part  of  the  land,  entered  by  virtue  of  the  said 
duciiur  for  tbs  Writing,  and  it  was  through  him,  by  various  mesne  assignments 
"''candoccupa-  of  his  rirfit  and  possession,  that  the  defendants  derived  their 
*'^A  person  vHm  claim.  The  defendants  never  paid  any  rent.  At  the  time 
has  entered  by  Weed  sold  his  posscssiou,  there  was  some  rent  due,  which  he 
ofonetraant'ln  paid  to  Campbell,  but  the  premises  in  question  not  falling 
^^jnmon^can-  iq  ^^e  sharc  of  Campbell,  in  the  partition,  he  returned  the 
having  been  moucy  to  Weed,  according  to  an  agreement  between  them,  by 
^ffv  rae*tii"'*T*  ^*^*^^  Campbell  was  not  to  give  a  lease  to  Weed  of  the  prem- 
blir  of  an  action  ises,  if,  on  the  partition,  they  should  not  fall  to  the  share  of 

common,      to      The  caso  was  submitted  without  argument,  and  such  judg 
whose  siiare  the  n^^nt  and   rulcs  to  be  entered  as   Uie  Court  should   think 

pr^m'ses      bad 

fallen  (a)  proper. 

(a)  But  though  a  tenant  in  covnnon  enter  without  claiming  adversely  to  his  co-tenant, 
his  possession  may  aAerwards  become  adverse  by  some  notorious  act  or  claim  of  tide. 
Jachon  v.  Bmdt,  5  Cowm,  483.  And  see  Jackton  v.  Whiikeck,  6  Md.  632.  CUtpp  v 
Bromagham,  9  JU,  190. 
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♦Yates,  J.,  delivered  the  opinion  of  the  Court.  ALBANY, 

The  6th  section  of  the  act  for  the  partition  of  lands,  passed  ^^^^y*^^ 
the  16th  of  March,  1785,  (1  Green/ea/^  edit.  L.  N.  F.  165.)  (a)  ^"^^^^^^^ 
states,  that  in  case,  on  the  partition  of  any  patent  or  tracts  of  v. 

land  on  which  improvements  have,  theretofore,  been  made,  by  c^^^*- 
any  owner  or  proprietor,  or  by  any  person  or  persons,  by  con- 
sent of  any  owner  or  owners,  proprietor  or  proprietors  of  any 
such  patents  or  tracts  of  land,  the  person  or  persons  to  whose 
share  such  parcels  of  improved  land  shall  fall,  upon  partition  of 
such  patents  or  tracts  of  land,  shall,  before  he  or  they  be  per- 
mitted to  the  possession  of  the  same,  pay  the  respective  pos- 
sessor or  possessors  thereof  the  value  of  the  improvements'made 
thereon ;  and  the  manner  of  settling  and  ascertaining  the  value 
of  such  improvements  by  the  commissioners  for  partition,  at  the 
instance  of  the  proprietor,  is  specially  pointed  out;  and  the 
value  being  ascertained,  as  stated  in  the  act,  and  the  amount 
tendered  to  the  possessor,  the  proprietor  shall  be  entitled  to 
the  possession,  to  be  delivered  to  him  in  virtue  of  a  precept  to 
be  issued  by  the  commissioners.  On  the  10th  of  February, 
1790,  (i)  an  act  passed  amending  this  law,  by  which  the  above 
sixth  section  is  extended  to  improvements  made  after  the  pass- 
ing of  the  first-mentioned  act;  and  by  a  subsequent  statute, 
p^sed  the  3d  of  Aprils  1792,  (2  Greenleaf's  edit.  L.  N.  T. 
442.)  (c)  the  last-mentioned  act  is  further  amended,  and  a  judge 
of  the  Court  of  Common  Pleas  is  vested  with  the  same  powers^ 
before  given  to  the  commissioners,  as  to  ascertaining  the  value 
of  the  improvements ;  and  the  judge  and  jury  are  authorized 
and  required,  in  every  case,  to  ascertain  and  value  the  use  and 
occupation  of  the  premises  so  held,  used,  and  occupied,  and  to 
deduct  the  amount  of  such  valuation  from  the  amount  of  the 
valued  improvements. 

The  subdivision  of  lot  No.  2,  in  Which  the  premises  in  ques- 
tion are  situated,  took  place  in  1793,  under  the  statutes  above 
mentioned,  when  the  premises  fell  to  the  share  of  the  lessor  of 
the  plaintiff. 

From  the  facts  disclosed  by  the  case,  it  is  manifest  that  the 
purchaser  under  Gilbert  Weedy  according  to  the  intent  and 
meaning  of  the  above  statutes,  and  as  claimed  by  the  defend- 
ants, are  entitled  to  compensation  for  the  whole  of  their  im- 
provements, and  were  authorized  to  retain  possession  until  such 
compensation,  after  deducting  for  use  and  occupation,  had  been 
tendered  to  them.  They  cannot,  therefore,  be  now  deprived 
of  the  possession,  ♦without  receiving  remuneration,  according  [  *  H^  ] 
to  the  rule  prescribed,  because  it  was  the  duty  of  the  lessor  of 
the  plaintiflf  to  have  caused  the  valuation  to  have  been  made,, 
and  to  have  paid  the  amount.  Having  neglected  to  do  so,  and 
having  allowed  the  subsequent  improvements  to  be  made,  he 
ought  not  to  be  exonerated  from  paying  the  value  of  such  as 

(a)  3  R,  B,  61.  Add.  {h)  3  JR.  S.  71..App.  (c)  3  R.  B,  71.  App. 

103 


Rllis. 


118  CASES  IN  THE  SIJPUK.ME  CX..UilT 

ALBANV,     have  been  made,  both  before  and  since  the  partition  of  179^^ 
^^^l^^^y/j^^  subject  to  the  deduction  before  stated.     This  neglect,  while  it 
Jacksoh      ^"®  protects  the  defendants,  cannot  bar  the  recovery  of  the 
V.  lessor  altogether,   notwithstanding  the  possession   of  twenty 

years  since  the  partition  ;  because  Weed,  under  whom  the  de- 
fendants hold  this  possession,  having  originally  entered  under 
Daniel  Campbell^  a  co-tenant  with  the  lessor,  it  cannot  be 
deemed  adverse.  Judgment  must,  therefore,  be  entered  for 
the  plaintiff,  with  stay  of  execution,  until  the  defendants  shall 
have  been  paid  and  satisfied  for  the  value  of  all  the  improve- 
ment§,  after  deducting  the  amount  for  the  use  and  occupation; 

Judgment  for  the  plaintiff,  accordingly. 


Jackson,  ex  dent.  Young  and  others,  against  Ellis  and 

White. 

dJ^\\£m^  THIS  was  an  action  of  ejectment,  brought  to  recover  part  of 
color  of  uoe  is  lot  No.  1,  in  the  patent  granted  to  Frederick  Young  and  others, 
•ufficienttocon-  j^  the  towu  of  Cherry  Valley^  in  Otsego  county.  The  cause 
verse  po«efl.  was  tned  before  Mr.  J.  Spencer^  at  the  Otsego  circuit. 
8ion,  and  it  it  g^j^h  parties  claimed  under  Theobald  itovmg.  who,  on  the 
ihat  it  should  be  13th  June^  1771.  granted  the  premises  m  question  to  Fredtruk 
Td'tiii^  (Sf  ^**'  ^<^'^>  under  this  conveyance,  and  as  representatives  of  JFrcrf- 
'  A.,  claiming  erickloungj  it  appeared  that  the  plaintiff's  lessors  sought  to 
deweSt'ma'do  a  '^<>^®'-  1^  ^^  orovcd  that,  about  tweuty-five  years  before  the 
parol  giA  of  the  trial,  Johu  D.  Xoungy  son  of  Theobald  Young,  claimed  the 
same  to  B.,  un-  premises  in  question  as  his  own,  and  gave,  by  parol,  part  of  it, 
I  *  ^  {^?  ]  beinff  100  *acres,  to  his  sister  Caty,  the  wife  of  Jacob  Garlock. 
entered,  uid,aA  Gartock  and  wife  went  into  possession  one  or  two  years  after, 
lerwards.  A,  and  livcd  ou  the  lot  until  about  twelve  years  ago,  when  they 
^uTla  B.:  it  »oW  and  conveyed  it  to  one  Walradi',  since  dead,  to  whom  the 
.^M  *>«|£^^*t  defendant  Ellis  was  tenant.  The  conveyance  from  Garlock 
iiied  Udk  To"  to  WalradtyfdA  dated  the  7th  of  March,  1800,  and  on  the  11th 
tho  entry  of  B.,  of  March,  1800,  Johu  D.  Young  and  wife  conveyed  the  same 

tliere    was     an  •         ^      /^-.  7  ^7- 

A<i verse  posses-  premises  to  VrarlOCfC. 

*•%  *«"*."™*^"d  Evidence  was  given  of  the  attainder  of  the  ancestors  of  the 
[i'ifdidnot.suli,  plaintiff's  lessors,  for  adhering  to  the  enemies  of  the  state  during 
f,.\f"  ^^'  V'^f?  *^®  revolution ;  but  which  it  is  unnecessary  to  state,  as  the  de- 
'm  ramc* he  En-  cisiou  of  the  Court  tumed  altogether  on  the  question  of  adverse 

ant  at  will  of  ^.,  .poSSeSsion. 

and  his  posses-  * 

Mon  was  to  be 

■iofincd  the  possession  of  ^.,  there  wu  an  advene  poMessioa  eommencinn^  hi  A, 

(o)  Vide  Jackson  v.  French.  9  WendelT*  Rep,  337.  Jatkson  v.  Miliar^  6  Cmo.  Rep.  751.  Jackson  v. 
M'7t/>a^  18  Johns.  Rev.  40.  Jackson  v.  Aeirton,  Id.  355.  Jackson  v.  Woodruff,  1  Cotoen.  276.  Jackson 
V.  Camp  J  Id,  605.  Jackson  v.  Frost,  6  Id.  346.  Jackson  v.  Brink,  5  Id.  483.  La  Frombois  v.  Jackson, 
6  Cowen,  589.     Clapp  v.  B-'vmagham,  9  CotocTi,  630. 
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A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion     ALBANY, 
of  the  Court,  on  a  case  to  be  made,  with  liberty  to  either  party  Ja»»"ary,i8i6. 
to  turn  it  into  a  special  verdict.  Jacksom 

-      V. 

The  case  was  argued  by  Seely,  for  tlie  plaintiff,  and  Morse^       Ellh. 
{Cody  same  side,)  for  the  defendants. 

The  points  raised  for  the  consideration  of  the  Court,  by  the 
defendants'  counsel,  were : 

1.  That  there  had  been  an  adverse  possession  for  above 
20  years. 

2.  That  jP.  and  A.  Young  were  convicted  under  the  act  of 
attainder  of  1779 ;  and  that  these  convictions  (the  judgments 
on  which  were  signed  In  Aprils  1783^  were  valid,  notwithstand- 
ing the  preliminary  treaty  of  peace  oi  November  30,  1782. 

3.  That  all  the  lessors,  on  whose  demises  the  plaintiff  claims, 
as  well  as  those  under  whom  the  lessors  claimed  title, are  aliens; 
and,  under  this  point,  two  propositions  were  laid  down ;  Jlrst, 
That  all  persons,  wheresoever  born,  who  were  not  within  the  juris- 
diction of  the  tfhited  States  at  the  declaration  of  independence, 
are  aliens,  excepting  such  persons  as  were  absent  from  neces- 
sity, or  with  intention  of  returning ;  second,  That  all  persons 
who,  previous  to  the  declaration  of  independence,  had  made 
their  election  to  continue  subjects  of  the  king  of  Great  Britain, 
and  did,  within  a  reasonable  time  thereafter,  leave  the  United 
States,  and  fly  to  the  British  dominions,  and  who  have  not  since 
returned  to  this  country,  but  have  claimed  to  be  British  sub- 
jects, are,  in  this  state,  to  be  considered  aliens. 

4.  Admitting  that  the  rights  of  the  lessors  were  saved  by  the 
treaties  of  peace  between  the  United  States  and  Great  Britain, 

•or  by  the  principle,  that  the  dismemberment  of  an  empire  can-      [  *  180  ] 
not  destroy  a  vested  right,  yet,  inasmuch  as  the  lessors  of  the 
plaintiff  are  aliens,  resident  in  the  country  of  our  late  enemy,  at 
the  conunencement  of  this  suit,  in  1814,  the  plaintiff  cannot 
maintain  this  action.     (Jackson  v.  Decker,  1 1  Johns.  Repl  418.) 

On  the  first  point,  the  defendants'  counsel  cited  9  Johns.  Rep. 
180.  Cowpcr,  207. 

The  second  and  third  points  were  argued  at  great  length ; 
but  as  the  Court  have  decided  the  cause  on  the  first  point  only, 
it  is  unnecessary  to  state  the  arguments. 

Per  Curiam.  In  the  argument  of  this  case,  several  very  im- 
portant questions  have  been  raised,  which  it  becomes  unneces- 
sary, however,  to  notice  ;  because,  in  the  opinion  of  the  Court, 
such  an  adverse  possession  has  been  shown,  as  to  protect  the 
defendants  against  this  form  of  action.  It  was  admitted  upon 
the  trial,  that  Theobald  Young,  under  whom  both  parties  claim, 
was  seised  of  the  premises  in  question.  It  appeared  in  evi- 
dence, that  John  D.  Young,  son  of  Theobald,  and  who  claimed 
the  premises  as  his  own,  by  descent  from  his  father,  did,  about 
25  years  ago,  give  the  same  to  his  sister  Caty,  the  wife  of 
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ALBANY,    Jacob  Garlock.    That  one  or  two  years  afterwards,  and  at  least 

January,  1816.  gcj  years  since,  GarlocJc  and  his  wife  went  into  possession  under 

M'Elrot      ^^^  S^f^-     That,  in  the  year  1800,  /.  D.  Young  gave  Garlock 

V.  a  deed  for  the  same,  and  Garlock  sold  to  Walradt,  under  whom 

Makcics.     ^^  defendants  hold.     It  has  been  repeatedly  ruled,  in   this 

Court,  that  an  entry  under  claim  and  color  of  title,  is  sufficient 

to  constitute  an  adverse  holding.     It  is  not  necessary,  for  this 

purpose,  that  the  title,  under  which  such  entry  is  made,  should  be 

a  good  and  valid  title.     (2  Caines,  183.     9  Johns,  Jitp.  174.) 

Taking  this  to  be  the  rule  of  law,  there  can  be  no  doubt  that 

the  possession  taken  by  GarlocJc  was  under  claim  and  color  of 

title.     Although  Garlock  entered  under  a  parol  gift,  it  must  be 

deemed  to  be  either  a  possession  taken  in  his  own  right,  and 

for  his  own  benefit,  or  in  behalf  of  J.  D.  Youngs  who  claimed 

the  premises  by  descent  from  his  father;  and,  in  either  point  of 

view,  the  nature  of  the  possession  will  be  the  same.    If  the 

deed,  subsequently  given  by  Young  to  Garlock,  relates  back  to 

the  ori^nal  entry,  then  the  adverse  possession  commenced  in 

Garlock  himself.     If  it  does  not,  then  Garlock,  under  the  parol 

[  *  121  ]      gift,  became  a  tenant  at  will  to  *  Young,  and  his  possession  will 

be  deemed  the  possession  of  Young.    (1  Johns,  Cos.  36.)    So 

that,  in  whatever  point  of  view  the  case  is  considered,  the  ori- 

ginai  possession  taken  by  Garlock  must  be  deemed  adverse. 

The  defendants  are,  accordingly,  entitled  to  judgment. 

Judgment  for  the  defendants. 


M'Elrot  again^  Mancius,  late  sheriff  of  Albany. 

r^'^'ff^b'  *  THIS  was  an  action  of  debt,  for  the  esci^  of  one  Amo$ 

L^'^acUon'^'"^  Hubble,  a  prisoner  in  execution,  brought  ag^nst  the  defendant, 
piiMrt  a  sheriff  the  late  sherilT  of  the  city  and  county  of  Albany.    The  cause 

of'a  prisOT«rm  was  tried  at  the  Albany  circuit,  in  October,  1815. 

^riStiff's'  e\ec'  ^^^  declaration  stated  the  judgment  and  ca.  sa.,  in  this  Court, 

tionTto  consider  a^^aiust  HiMle,  and  that  he  escaped  on  the  1 1th  of  March,  1815. 

ciwtod*  i«Sere  defendant  pleaded  the  general  issue,  with  an  affidavit  an- 

by^  determined^  nexed,  that  the  escapc,  if  any,  was  involuntary,  and  without 

and  he  cannot  his  knowledge,  and  notice  of  special  matter  to  be  given  in  evi- 

resort  to  a  rem-    ,  ^  '  r  o 

edy  which  uOnce. 

would  be  an  ac- 


sberiff  for  an  ttcapt^  he  cannot  oppose  the  discharge  of  (he 
ith  respect  to  the  imprisonment  of  their  persons. 
The  sheriff  cannot  avail  himself,  as  a  defence,  of  the  acts  of  the  plaintiff,  subsequent  to  the  suit  com 
mcnced,  recoffnizinir  the  prisoner  to  be  still  in  custody  3  such  lecognition  bein|^  inoperative,  as  the  plaintiff, 
by  suing  the  slieriff,  nas  determined  his  election. 

//  setmsy  that  the  Mayor's  Court  of  Albany  has  no  jurisdiction,  under  the  act  for  the  relief  of  debtors, 
with  respect  to  the  imprisonment  of  their  persons,  in  case  of  a  debtor  imprisoned  in  the  county  of  A/ift«rfiy, 
under  an  execution  oul  of  tlie  Su(>reme  Court ;  but  that  tl^  Common  Pleas  of  Alhcanj  ccMuity  have  jufw- 
diction  in  such  case. 

(a)  LMefietd  v.  JETrown,  1  WemldFt  Ra>.  398. 
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The  plaintiflT,  at  the  trial,  having  proved  the  case  on  his  part,     Albany. 
the  defendant  offered  to  prove  that,  after  the  escape  of  Hubble,  ^^^^yfj^ 
be  voluntarily  returned  to  the  custody  of  the  defendant,  and  re*     m'Elrot 
mained  a  prisoner  in  execution,  at  the  suit  of  the  plaintiff,  until     ^  v. 
the  22d  day  of  March,  1815 ;  that  he  then  was  ^issigned  and  de- 
livered to  Isaac  Hemsteady  the  present  sheriff;  that,  while  re- 
maining in  his  custody,  at  the  suit  of  the  jdaintiff,  on  the  6th  of 
April,  1615,  Hubbh  having  appUed,  after  due  notice  given  to 
tlie  plaintiff,  for  his  discharge,  pursuant  to  the  act  for  the  rcUef 
of  debtors,  with  respect  to  the  imprisonment  of  their  persons, 
was  discharged  accordingly ;  and  that  the  plaintiff  appeared  on 
that  notice,  and  opposed  the  discharge,  thereby  acknowledging 
him  to  be  still  in  custody  and  execution,  by  virtue  of  the  ca.  $a. ; 
but  the  testimony  was  overruled  by  the  Judge,  who  declared 
*that  it  did  not  form  a  sufficient  ground  of  defence,  and  direct-      [  *  192 
ed  the  jury  to  find  a  verdict  for  the  plaintiff,  which  they  did 
accordingly. 

The  cause  was  submitted  to  the  Court  without  argument. 

Per  Curiam^  The  only  question  is,  whether  the  plaintiff's 
opposition  to  the  discharge  of  Hubble  was  such  a  recognition  of 
him,  as  a  prisoner  under  plaintiff^ $  ca.  sa.,  as  would  amount  to 
a  legal  defence  in  this  suit. 

In  the  case  of  Rawson  v.  Turner,  (4  Johns.  Jlep.  469.)  it  was 
decided,  that  if  "  there  has  been  an  escape,  both  m  the  time  of 
the  former,  and  of  the  new  sheriff,  the  plaintiff  has  an  election, 
either  to  consider  the  prisoner  in  execution,  and  so  charge  the 
new  sheriff  for  the  last  escape,  or  as  out  of  execution,  and  charge 
the  old  sheriff."  And  that  "  the  bringing  a  suit  against  the  one, 
or  the  other,  is  a  determination  of  his  election." 

In  the  case  of  Dash  v.  Van  KleecJc,,  (7  Johns.  Rep.  477.) 
where,  after  an  escape  of  a  prisoner  On  execution,  and  return 
into  custody,  the  sheriff  went  out  of  office,  and  assigned  the 
prisoner  to  his  successor ;  and  while  in  his  custody,  the  prisoner 
applied  for  his  discharge,  under  the  act  for  the  reUef  of  debtors, 
&c.,  and  the  plaintiff,  not  Jcnovnng  of  the  escape ,  opposed  the 
application,  in  consequence  of  which  the  prisoner  remained  in 
custody ;  it  was  held,  that  this  was  not  such  an  election  to  affirm 
the  debtor  in  custody,  as  amounted  to  a  waiver  of  the  plsdntiff's 
remedy  against  the  former  sheriff  for  the  escape.  Thes^  cases 
show  that  the  plaintiff  may  lose  his  former  right  of  action,  by 
resorting  to  another  remedy. 

But  this  case  is  distinguishable  from  those  above  cited,  in  this 
ess  'Htial  feature ;  viz.  that  the  act  of  affirming  the  prisoner  in 
ex'(ution,  was  done  after  the  plaintiff  (by  this  suit)  had  made 
his  election  to  consider  him  out  of  execution. 

A  subsequerit  attempt  to  obtain  another  remedy,  is  no  bar  to 
this  suit,  which  was  rightfully  commenced,  and  which  determined 
the  plaintiff's  election.  Here  it  appears  that  the  plaintiff  failed 
in  his  opposition  to  the  discharge  of  the  prisoner ;  and  such 
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ALBANY,  failare  may  have  been  on  the  very  ground  that  he  had  elected 
Jauuaryjoie^  another  remedy  by  suing  for  the  escape,  and,  therefore,  had  no 
right  to  object  to  the  discharge  of  the  prisoner. 

*Beffldes,  it  may  well  be  doubted  whether  the  whole  proceed- 
ing, relating  to  tli^  discharge  of  Hvbbky  was  not  oram  nan  ju^ 
dice.  We  incline  to  the  opinion,  that  the  Mayor's  Court  of  the 
city  of  Albany  is  not  a  *^  Cotai  of  common  pleas"  within  the 
fifth  section  of  the  act  for  the  relief  of  d^tors,  &c.  (I  R.  L. 
351.)  (a)  The  general  rule,  under  this  act,  (sect.  4.)  is  that 
each  Court  of  record  can  afford  the  reUef  only  to  prisoners  con- 
fined under  its  own  process ;  but  the  fifth  section  authorices 
**  the  Court  of  Common  Pleas  in  the  coun^"  in  which,  dz,c.,  to 
execute  this  law  in  regard  to  prisoners  connned  upon  executions 
issued  from  this  Court.  Such  a  jurisdiction  cannot  be  vested 
without  express  authority ;  and,  in  this  case,  I  think  there  is  no 
just  ground  even  to  ing^y  such  authority ;  because,  in  the  coun- 
ty (n  Albany,  there  is  a  ^<  Court  of  common  pleas,"  as  in  the 
other  counties,  entirely  independent  of  the  Mayor^s  Court* 

The  order  of  the  Mayor's  Court  of  Albany,  for  discharging,  or 
refusing  to  discharge,  AubbU,  would,  therefore,  have  been  equal- 
ly a  nuUity. 

We  are  of  opinion,  that  the  evidence  offered  on  the  part  of  the 
defendant  was  properly  overruled ;  and  that  the  plamtiff  ia  en« 
titled  to  judgment. 

(a)  2  /?.  R  31. 


Brtan  against  Seclv. 

Fees  of  elect-      THE  COURT  Said,  that  the  electors  of  the  grand,  assize,  on 

?"c^^*~**  •"  a  writ  of  right,  were  entitled  to  the  srune  fees  for  attending  the 

Court,  &c.,  as  the  sheriff,  which,  in  November  term,  1803,  were 

fixed  at  3  dollars  per  diem,  for  going  to,  and  returning  from,  the 

Supreme  Court,  (i) 

(6)  Vide  Ckgpp  v.  Van  Bpf*,Z  WmddC$  RejK  490. 


[  *  1^24  ]  *WiDRiG  against  Oyer  and  wife* 

^oman?^"  shS      ^^  ERROR,  from  the  Court  of  Common  Pleas  ot  Uerktmir 
procured,     or  county.     The  plaintiff  brought  an  action  of  slander  in  the  Court 

l<K>k    medicine, 
or    poison,    to 

kill  the  bastard  child  the  waf  like  to  have }  and  she  did  kill,  or  poison,  the  basta^cUU  Aswca  like  to  hav*." 
6lc.,  is  actionable,  (c) 


(c)  Marim  i   HtUveU,  infra,  275.    Demarat  v.  Harding,  6  C'owcn,  76. 
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below.     The  words  charged,  as  spoken  by  the  wife  of  Oyer^     albant, 
the  defendant,  of  and  concerning  the  plaintiff,  were,  "She   Jw||j^|jyi^8i6 
(meaning  the  plaintiff)  did,  with  the  assistance  of  her  mother,      wiorio 
procure,  and  take  mecucine,  or  poison,  in  order,  and  with  intent,        ^^ 
to  kill,  and  poison  to  death,  a  bastard  child  she  (the  plaintiff)        '^'' 
was  pregnant  with,  or  like  to  have ;  and  she  (the  plaintiff)  did 
kill  the  bastard  child  which  she  was  like  to  have,  by  means  of 
taking  the  said  medicine,''  &c.    The  defendants  demurred  to 
the  declaration,  and  the  Court  below  gave  judgment  for  the  de- 
fendants on  the  demurrer. 

The  only  question  was,  whether  the  words  cliarged  m  the 
declaration  were  actionable. 

iV.  Williams^  for  the  plaintiff  in  error.    He  cited  Brooker  v. 
CoJ^n,  5  John$.  Rep.  188.    3  Co.  Inst.  50.     1  BL  Com.  129. 
C/mstian^s  note.     I  Hawk.  PL   Cr.  b.  1.  ch.  31.  sect.   16 
BractoHy  1.  3.  ch.  21.     Finches  LaWy  186.     He  was  stopped  by 
the  Court. 

Skinner y  contra,  said  it  was -idle  to  go  back  to  ancient  books, 
when  this  Court  had  so  clearly  laid  down  the  rule,  as  to  what 
words  were  actionable,  in  Brooker  v.  Coffin ;  "  That  where  the 
charge,  if  true,  will  subject  the  party  charged  to  an  indictment 
for  a  crime  involving  moral  turpitude,  or  subject  him  to  an  in- 
famous punishment,  the  words,  in  themselves,  were  actionable." 
We  admit  the  soundness  of  the  rule,  but  with  a  slight  alteration 
of  "  or  "  to  andy  which  would  make  it  conformable  to  the  cases       ^^ 
in  Wilsonf  and  Salkeld.    The  charge,  we  contend,  must  not  Hornet  s  h  i^ 
only  involve  moral  turpitude,  but,  also,  subject  the  party  charged  ^-  ^*    ^ 
to  an  in&mous  punishment.    Procuring  an  abortion  is  not,  by 
the  law  of  J&iarZand,  or  of  this  state,  murder,  or  manslaughter.^  c^^s^'^sco. 
The  impossibmty  of  proving  the  fact  may,  perhaps,  be  the  rea-  hist.  40.  Havk. 
son  why  no  case  can  be  found  in  which  such  an  offence  has  \^^'q  ^^'    ^^' 
been  punished  in  England. 

*Fer  Curiam.  We  have  no  doubt  the  offence  charged  is  in-  [  *  125  ] 
dictable,  and  its  criminality,  or  moral  turpitude,  cannot  be  ques- 
tioned. The  words  were  clearly  actionable,  within  the  rule  laid 
down  by  us  in  Brooker  v.  Coffinj  which  we  consider  as  afford- 
ing the  best  criterion  for  determining  whether  words  spoken 
are  actionable  or  not.  The  judgment  of  the  Court  below  must 
be  reversed. 

Judgment  reversed. 
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ALBANY, 

Janaary,  1816. 

bramdigex  Brandigee  ogaiust  Hale. 

Y. 

Where  ante-  THIS  was  an  action  oi  assumpsit^  on  three  promissory  notes, 
donwasbrougfat  payable  on  demand,  made  by  the  defendant  to  one  Jacob  Bran- 
den*  "^ntS;  digee^  or  order,  and  by  him  endorsed  to  the  plaintiff,  dated  the 
and,  attfaetriail  18th  oi  April,  1807,  n>r  One  hundred  dollars  each.  The  cause 
S^jt^pJS:  was  tried  at  the  Otsego  circuit,  in  May,  1815,  before  Mr.  J. 

duced  as  a  wit-  Sptncer* 

SSJfaldiiSbl  I^'  ElderJcin,  the  attorney  for  the  plaintiff,  was  called  as  a 
jecied  to  on  the  witness  on  the  part  of  the  plaintiff,  and  objected  to  by  the  de- 
£curifv****had  fcndant's  counsel,  because  the  plaintiff  being  a  non-resident, 
been  filed  for  the  and  uo  bond  having  been  filed,  in  pursuance  of  the  14th  rule 
SSeSb^"* '^'he  of  Jontuiry  term,  1799,  he  was,  therefore,  liable  for  costs, 
was  iniwested,  These  facts  being  admitted,  a  bond  wcus  drawn  and  executed 
^^ulr«!  ''>y  ^ree  persons,  in  the  pendty  of  two  hundred  dollars,  with 
ecuted,andten-  condition  to  pay  costs  to  the  defendant,  in  case  a  verdict  should 
^SanVa^^^m-  V^^  ^  ^  favor,  or  the  plaintiff  become  nonsuit :  the  bond  was 
seh  who  admit-  tendered  to  the  defendant's  counsel,  who  admitted  the  obligors 
dency*  of**ihe  ^^  ^  abundantly  responsible,  but  refused  to  receive  it.  The 
obligors,  but  judge  then  decided  that  the  witness  had  done  aH  in  his  powei 
^nft  Mdlt  to  exonerate  himself  from  his  responsibility  to  the  defendant, 
was  then  filed  and  that  he  might  be  sworn  as  a  witness  for  the  plaintiff,  upon 
r^^id  Uial  filing  the  bond  with  the  clerk,  which  was  done.  The  witness 
this  was  a  bond  proved  the  haud-writing  of  the  maker  and  endorser.  Evidence 
fenSjrt  ^ieht  was  produced,  on  the  part  of  the  defendant,  to  show  that,  at  a 
have  aif^^  settlement  of  accounts,  which  took  place  on  the  22d  of  Avgust, 
vcrSct  gone  in  1908,  the  notes  in  question  were  included,  which  was  opposed 
[  *  126  ]  by  contradictory  •testimony  on  the  part  of  the  plaintiff;  none 
\m  fevor,  and  of  which,  howevcr,  is  it  important  to  state.  The  jury  being 
lency  of  "*Se  directed  by  the  judge  to  find  a  verdict  for  the  defendant,  if  they 
witi^s  was  re-  believed  that  the  notes  were  included  in  that  settlement,  or,  if 
*^  Butirtbe  de-  ^^^j  then  for  the  plaintiff,  they  gave  a  verdict  for  the  plaintiff, 
^^jdwjjhad not  The  defendant  now  moved  for  a  new  trial,  and  the  case  was 
Mffictency    of  submitted  to  the  Court  without  argument. 

the       obligors, 

a?  the  ciJcSt!  Platt,  J.,  delivered  the  opinion  of  the  Court.  Upon  the 
have  decided  first  qucstion,  as  to  the  competency  of  the  witness,  we  are  of 
upon  It  Quo-  QpjjjjQu  ijjj^t  the  bond  for  costs,  so  executed  and  filed,  would 
have  been  available  to  the  defendant,  in  case  the  verdict  had 
been  for  him,  or  the  plaintiff  had  become  nonsuit ;  and  as  the 
defendant  acknowledged  the  sufficiency  of  the  obligors,  I  think 
the  attorney  was  properly  admitted  as  a  witness.  If  the  sol- 
vency of  the  sureties  had  been  denied,  it  might  have  presented 
a  question  of  more  embarrassment.  I  think  it  very  question- 
able, whether  the  judge,  at  the  circuit,  could  determine  upon 
the  sufficiency  of  the  obligors,  so  as  to  absolve  the  plaintiff's 

(a)  Vide  Chaffee  v.  Thomas,  7  Cow.  Rep.  358. 
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attorney  from  eventual  liability  for  costs.    Upon  the  second  Albany, 

question,  as  to  tlie  sufficiency  of  the  evidence,  I  see  no  just  ^*°"*0^'  '^'^• 

ground  to  disturb  the  verdict.     The  question  of  fact,  submitted  ^^ltkciT^ 

to  the  jury,  turned,  in  a  great  degree,  upon  the  credibility  of  v. 

ivitnesses,  of  virhich  they  were  the  most  proper  judges.  ^'^bawk'^^ 

Judgment  for  the  plaintiff. 


*Lynch  against  The  Mechanics'  Bank.  [  *  1^7  J 

Bronson  against  The  Same. 
Bacon  against  The  Manhattan  Company. 
Bacon  against  The  City  Bank. 

THE  above,  and  several  other  suits,  were  brought  on  notes     The  orif^inai 
issued  by  the  banks,  and  which  they  had  refused  to  pay  in  gold  J^''*i^t'^ 
or  silver^  which  had  been  demanded  of  them,  the  banks,  gene-  corporation^ 
rally,  having  suspended  their  payments  in  specie.  ^ure^f  r»«^ 

The  suits  were  commenced  by  original  writs,  the  precipes  for  monsj  and  not 
which  were  filed  in  the  office  of  the  clerk  of  this  Court,  the  22d  ^^,^.  ^^aSS 
of  July  last,  and  the  writs  were  sealed  on  that  day,  tested  the  where  thcorigi. 
13th  of  May,  being  the  last  day  of  the  preceding  term,  and  ^^  i'tacL^ 
made  returnable  the  second  Tuesday  of  August,  the  second  it   cannot    be 
common  return  day  of  the  August  term.    One  of  the  writs  was  J^nfo^bte  "If 
as  follows:   "The  people  of  the  state  of  New-York,  by  the  ihc precipe,  but 
grace  of  God  free  and  independent,  to  the  sheriff  of  the  city  STij^on.^"^ 
and  county  of  New-York,  greeting:  If  Nathaniel  Bacon  shall    Original wnta. 
make  you  secure  to  prosecute  his  suit,  then  put  by  sureties  and  lhi?'cSurt"Vu^ 
safe  pledges,  the  president  and  directors  of  the  Manhattan  Com-  suont   to'  the 
pany,  that  they  be  before  our  justices  of  our  Supreme  Court  of  ni^of /ife^ 
judicature,  on  the  third  Tuesday  of  Augitst  next,  at  the  capitol,  ly,  isi^^  (sess. 
in  the  city  of  Albany,  to  answer  unto  the  said  Nathaniel  Bacon :  ^'t^ik^^M 
For  that,  whereas  die  said  president  and  directors  of  the  Man-  other    process 
hattan  Company,  on  the  31st  day  of  October,  in  the  year  of  our  lhe"'cli  rt)*'tha^ 
Lord  1812,  at  the  city  and  county  of  New-York,  and  at  the  is, in  seme  da\ 
first  ward  of  the  said  city,  made  their  certain  promissory  note,  ''^'^'^  <") 
commonly  called  a  bank  note,  bearing  date  the  day  and  year 
aforesaid,  by  which  said  note,  the  said  president  and  directors 
of  the  Manhattan  Company  promised  to  pay  to  a  certain  J. 
Madison,  or  bearer,  on  demand,  one  thousand  dollars,  to  wit, 
lawful  money  of  die  United  States  of  America,  and  then  and 
there  issued  the  said  note ;  and  afterwards,  to  wit,  on  the  I2th 

(u)  Vide  Gordon  v.  VaUntine,  16  Johnt,  Rep,  145.    Chandler  v.  BrtckneU,  4  Cowen,  49. 
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ALBANY,     day  of  May,  in  the  year  of  our  Lord  IS15,  at  the  city,  county, 
January,  1816.  ^^^j  ward  aforesaid,  the  said  note  lawfully  came  to  the  *bands 


Lyvch 

V. 

Mechaitici' 
Bank. 

[«128J 


[*129] 


and  possession  of  the  said  Nathaniel  Bacan^  who  thereby 
became,  and  was,  and  from  thenceforth  hitherto  hath  been,  and 
still  is,  the  lawful  holder,  owner,  and  bearer  thereof,  and  enti- 
tled to  the  payment  of  the  sum  of  money  therein  specified,  to 
wit,  at,  &c.,  by  reason  of  which  premises,  and  by  force  of  the 
statute,  in  such  case  made  and  provided,  the  said  president  and 
directors  of  the  Manhattan  Company,  in  consideratioa  thereof, 
afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at, 
&c.,  undertook,  and  faithfully  promised  the  said  Nathaniel 
Bacon,  well  and  truly  to  pay  to  him,  the  said  Nathaniel  Bacon, 
the  said  sum  of  money  mentioned  in  the  said  note,  according 
to  the  tenor  and  effect  thereof,  when  they,  the  said  president 
and  directors,  &c.j  should  be  thereunto  requested:  And  the 
said  Nathaniel  Bacon  avers,  that,  afterwards,  to  wit,  on  the 
same  day  and  year  last  aforesaid,  the  said  note  was  shown  and 
presented  by  the  said  Nathaniel  Bacon,  he,  then  and  there, 
being  the  holder,  owner  and  bearer  thereof,  as  aforesaid,  to  the 
said  president  and  directors,  &c.,  to  wit,  at  their  banking  house, 
in  the  city,  county  and  ward  aforesaid,  for  the  payment  thereof, 
and  they,  then  and  there,  had  notice,  that  the  said  Nathaniel 
Bacon  was,  then  and  there,  the  holder,  owner  and  bearer  of 
the  aforesaid  note :  And  the  said  Nathaniel  Bacon,  then  and 
there,  required  them,  the  said  president  and  directors,  &.c.,  ta 
pay  to  him,  the  said  Nathaniel  Bacon^  the  said  note,  the  said 
sum  of  money  mentioned  therein,  according  to  the  tenor  and 
effect  thereof:  (And  whereas,  &c.,  setting  out  various  other 
bank  notes,  in  like  form :)  Nevertheless,  the  said  president  and 
directors,  &c.,  in  no  wise  regarding  their  several  promises  and 
assumptions  aforesaid,  in  form  aforesaid  made,  but  contriving, 
and  fraudulently  intending,  craftily  and  subtilly,  to  deceive  and 
defraud  the  said  Nathaniel  Bacon,  in  this  behalf,  did  not,  nor 
would,  at  the  time  the  said  several  notes  were  shown  and  pre- 
sented to  them  for  payment  thereof,  as  aforesaid,  to  wit,  on  the 
said  12th  dav  of  May,  in  the  year  1815,  or  at  any  time  after- 
wards, pay  the  said  several  sums  of  money,  in  the  said  several 
notes  specified,  or  any  or  either  of  them,  or  any  part  thereof,  to 
the  said  Nathaniel  Bacon,  but  wholly  refused  and  neglected  so 
to  do,  and  still  do  refuse  to  pay  the  same  to  him,  to  the  damage 
of  the  said  Nathaniel  Bacon  of  nine  thousand  dollars,  as  he 
says:  And  have  you  then  there  the  names  of  the  pledges, 
and  this  writ.  Witness,  Smith  TTiompson,  Esq.,  chief  justice 
of  the  city  of  New-  York,  the  thirteenth  *day  of  May,  in  the  year 
of  our  Lord  1815,  and  of  our  independence  the  39th. 

«  Towt,  Attorney."  «  Fairlie:' 

On  the  writ  were  the  following  endorsements.     "  Pledges  to 
prosecute,  John  Doe  and  Richard  Roe" 

"  I  certify  to  the  justices  within  named,  that  the  president 


112 


OP  THE  SI  ATE  OF  NEW-YORK.  129 

and  directors  of  the  Manhattan  Company,  within  named,  are  Albany, 

attached  by  twelve  pieces  of  Spanish  silver  coin,  each  of  which  ^*»||^»  ^s*^- 
is  commonly  called  a  quarter  of  a  dollar,  of  the  value  of  twenty-       lynch 
five  cents  each.    R,  Hubbard,  sheriff."  v. 

MFflf*XICS' 

The  defendants  not  having  appeared  according  to  the  exi- 
gency of  the  original  writs,  writs  of  distringas  were  taken  out, 
returnable  at  the  last  October  term.  On  the  quarto  die  post  of 
the  return  of  the  writs  of  distringas,  motions  were  made  in  be- 
half of  the  defendants,  who  had  not  appeared,  to  quash  the  ori- 
ginal writs. 

These  motions  were  argued,  at  great  length,  by  the  counsel 
of  the  different  parties,  during  the  two  last  days  of  the  term. 
The  points  insisted  on  by  the  counsel  for  the  defendants,  were, 
I.  That  the  writ  ought  to  have  been  in  the  nature  of  a  summons, 
and  not  a  pone  or  attachment,  which  does  not,  they  said,  lie 
against  a  corporation. 

2.  That  the  writ,  being  an  original,  ought  to  have  been  tested 
on  the  day  on  which  it  was  sealed,  and  not  by  relation  to  the 
preceding  term ;  it  being  the  rule  of  common  law,  that  original 
writs  must  be  tested  on  the  day  on  which  the  precipe  is  filed. 

3.  That  the  writ,  being  conformable  to  the  precipe,  could  not 
be  amended,  there  being  nothing  to  amend  by. 

4.  That  these  defects  in  the  writs  may  be  taken  advantage 
of  on  motion. 

It  is  not  thought  necessary  to  give  the  arguments  of  the 
learned  counsel  at  large.  The  following  is  a  brief  summary  of 
them,  with  the  principal  authorities  cited. 

Colden,  for  the  defendants.  The  original  against  a  corpora^ 
turn  should  be  by  summons,  and  not  by  attachment,  (1  Eyd  on 
Corp.  271,  272.  1  Tidd's  K.  B.  Pr.  108.  116.  2  Jmpey's  C. 
B.  Pr.  675.  n.     6  Mod.  183.     Com.  Dig.  Plead.)  (2  B.  2.) 

Is  this  writ  a  summons  1  The  sheriff  has  not  treated  it  as 
such.  He  does  not  say,  in  his  return,  that  he  has  summoned 
the  defendants,  *or  even  put  them  by  pledges,  &c. ;  but  that  [  *  130  J 
he  has  attached  them  by  certain  pieces  of  money.  The  first 
process,  or  proceeding  by  original,  is  a  summons,  or  warning  to 
appear,  according  to  the  exigency  of  the  writ,  which,  in  per- 
sonal actions,  is  by  leaving  a  copy  of  the  writ  with  the  defend- 
ant, or  at  his  usual  place  of  abode.  (1  Tidd^s  K.  B.  Pr.  103. 
3  Bl.  Com.  279.  Finch's  Law,  305.  352.)  If  the  defendant 
does  not  appear  on  the  summons,  before,  or  on  the  quarto  die 
post,K  distringas  issues.  (1  Tidd's  Pr.  111.  114.  Prec.  in 
Oian.  129.  131.  3  Hen.  Bl.  Rep.  267.  279.  Appendix  to 
Tidd's  Pr.) 

There  is  not  any  form  of  a  writ  against  a  corporation  to  be 
found  in  the  Register;  but  it  is  said,  merely,  that  it  is  the  same 
as  against  a  peer. 

It  may  be  said,  that  when  the  demand  is  certain,  as  in  debi, 
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ALBANY,     detinuty  trover^  die  writ  is  precipe  quad  reddaty  &c.,  or  an  op» 

^^^Ilf^li^  <iomi/  writ ;  but  that,  where  the  demand  is  uneertainy  the  writ 

Lthch       ^  '^  ttfecerit  securum,  &c.,  and  an  attachment  tfiereon.     This 

V.  is,  no  doubt,  the  general  rule,  which  has,  however,  some  excep- 

*'*i"mk '*^''    ^^"s,  one  of  which  is  the  case  of  -a  corporation^  in  the  suit 

against  which,  where  the  writ  n  te  fecerit  securum,  &c.,  the 

command  is  not,  pone  per  vadios  et  salvos  plegios,  &c.,  but  to 

summon  by  good  summoners,  d&c. 

Anciently,  by  the  common  law,  the  only  process  to  compel 
appearance  in  actions  unaccompanied  by  force,  or  a  breach 
of  the  peace,  was  by  stmmons  and  distress  infinite.  The  per- 
son of  the  defendant  was  never  taken.  In  later  times,  as  com- 
merce increased,  the  capias  was  introduced.  (Sellon^s  Pr.  Ap- 
pendix, (C.)  646.  Tldd's  Pr.  128.  3  Cb.  12.  3  Bl  Com. 
281.) 

Tne  course  of  proceeding,  by  summons  and  (fistringm,  against 
a  corporation,  b  founded  in  reason  and  conunon  sense.  A  cor- 
poration is  an  artificial  or  political  person,  not  di  physical  being. 
It  cannot  commit  a  breach  of  the  peace.  It  cannot,  therefore, 
be  supposed  to  have  committed  a  breach  of  the  peace  on  which 
the  process  of  attachment  is  founded.  (5  Com.  Dig.  Plead.  (2 
B.  2.)  45.  Edw.  III.  3.  a.  Bro.  Corp.  43.     Qu.  Ch.  205.) 

Again ;  it  is  an  established  rule  in  England,  in  regard  to  origi' 
nal  xmits,  that  you  are  strictly  to  adhere  to  form.  The  party 
cannot  deviate  from  the  form  given  in  the  register;  and  if  no 
form  is  to  be  found  there,  he  must  apply  to  the  clerks  in  chan- 
I  *  131  1  <^67,  \  ^^%nA  if  they  cannot  give  him  the  form,  he  most  apply  to 
parliament.    2  mst.  407.     1  Inst.  54.  h. 

The  present  writs  vary  from  the  language  of  the  established 
forms  found  in  the  books,  which  is,  if  A.  B.  shall  make  you  se- 
cure, &c.,  then  put  by  gcges  or  safe  pledges ;  not  as  in  the  pres- 
ent case,  "put  by  sureties  and  safe  pledges."  Gages  are 
goods  and  chattels.  Pledges  are  sureties,  or  persons  of  respon- 
sibility, who  become  answerable  for  the  defendant's  appearance, 
jBii^d  may  be  amerced.  The  command  should  be  put  by  gages 
or  pledges,  not  by  both,  as  in  this  case,  by  sureties  and  saife 
l^edges. 

Slosson,  also,  for  the  defendants.  The  books  all  agree  that 
an  attachment  does  not  Ue  against  a  corporation,  and  that  the 
proceeding  is  by  summom,  (3  Keb.  350.  pi.  8.  6  Vin.  Abr. 
311.  (B.  a.)  pi.  3.  1  Sac.  Abr.  507.  (Corp.)  1  H.  Bl.  209. 
1  Kyd  on  Corp.  272.  1  TidJPs  Pr.  116.  2  Crompt.  Pr.  144. 
25.  61.  a.  77.  94.  96.  2  Sellon,  148.)  And  the  summons  is 
served  on  the  mayor  or  other  head  officer  of  the  corporation. 
In  all  actions  where  the  demand  is  certain,  as  account,  covenant, 
debt,  annuity,  or  detinue,,  the  original  writ  is  called  a  jpreope ; 
the  defendant  being  ccmimanded  to  do  the  thing  required ;  and 
unless  he  did  so,  and  if  the  plaintiff  made  the  sheriff  secure,  si 
te  fecerit  securum,  &c.,  he  was  commanded  to  summons  him,  by 
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fpod  summoriers,  &c.,  to  show  cause  why  he  had  not  done  it.     albaivy, 
And  being  in  the  alternative  either  to  do  the  thing  commanded,  Jw>aary,i8i6. 
or  show  cause  to  the  contrary,  it  was  called  an  optional  writ.       lyhch 
(3  BL   Com.  274.)     In  assumpsit,  case,  trespcus,  trover,  eject'  v. 

meni,  deceit,  conspiracy,  or  actions  for  wrongs,  where  the  claims  ^^^^^^^* 
were  for  unliquidated  damages,  the  writ  is  peremptory,  and  is 
called  a  «  te  fecerit  secu-rum,  &c.,  or  pone,  by  which  the  sheriff 
b  directed  to  put  the  defendant,  by  gages  or  safe  pledges,  to 
show  cause,  &c.  The  writ  of  si  te  fecerit  securum,  is  an  at- 
tachment ;  that  is,  the  sheriff  might  either  take  gage  or  cer- 
tain goods  of  the  defendant,  or  make  him  find  sureties,  or 
safe  pledges,  who  might  be  amerced  in  case  of  his  non-ap- 
pearance. 

In  proceedings  against  peers,  the  form  of  a  suinmons  is  igiven 
by  Crompton;  (2  Crompt.  137,  138.)  and  he  states  the  mode 
of  obtaining  a  summons  against  a  corporation,  the  next  process 
to  which  is  a  distringas.     (2  Crompt.  146.)* 

♦So,  in  Plowden,f  we  find  the  proceedings  on  a  quare  impedit,  [  *  132  ] 
in  which  the  bishop  of  Ldncoln,  and  the  dean  and  chapter,  were  ^S^^^fZ* 
ttmmoned,  &c.     {Plowd.  493.)  m"^' 

In  Fitzherherfs  Nat.  Brev,,  (92,  93.)  we  find  forms  of  writs 
of  trespass  on  the  case,  si  te  fecerit  securum,  &c.,  both  of  pone 
and  summons ;  and  he  says,  the  form  may  be  varied,  and  di- 
rects, in  one  case,  that  it  be  by  summons,  &c.,  and  not  by  pone 
per  vadios,  &c.  So,  in  waste,  {Id.  55.)  the  process  is  si  te  fe- 
cerit, &e.,  then  summons,  and  in  quod  permittat;  (Id.  125.) 
Quo  Jure,  (128.)  The  writ,  in  the  case  of  a  corporation, 
thereiore,  may  be  so  varied,  and  the  sheriff  commanded  to  sum- 
mon them. 

2.  The  writ  ought  to  have  been  tested  on  the  day  on  which  it 
issued,  and  not  by  relation  to  the  preceding  term  ;  original  wriis 
being  required,  by  the  common  law,  to  be  tested  on  tne  day  on 
which  the  precipes  are  filed.    The  fete  "  act  relative  to  writs  and 
process," J  declares  that  "All  origirial  writs,  heretofore  issued     t ^^-  /^ 
out  of  the  Court  of^hancery,  returnable  in  the  Supreme  Court,  nu,  of  ¥Sr^ 
or  Common  Pleas,  shall  hereafter  issue  out  of,  and  under  the  «y»  i^**-  («) 
seal  of  the  Court  in  which  such  writs  may  be  returnable  ;  and 
may  be  tested  in  the  name  of  the  chief  justice^  first,  or  senior 
judge,  of  such  Court,  observing,  in  other  respects,  the  forms  now  in 
use ;  and,  further,  that  the  Supreme  Court  shall  have  the  like 
power  as  is  now  given  to  the  Court  of  Chancery,  to  devise  and 
make  writs  in  cases  where  there  are  none  to  be  found."    This 
act  merely  gives  to  this  Court  the  power  of  issuing  original 
1  writs,  tested  in  the  nams  of  the  chief  justice  ;  the  forms,  iii  all 

other  respects,  are  to  be  observed.     If  we  look,  therefore,  to 
the  practice  of  the  Court  of  Chancery,  and  its  oflScers,  to  see 
the  mode  of  making  out  these  writs,^  it  will  be  found  that  they  j^J^'j^;^ 'S 
are  tested  when  the  precipes  are  filed  with  the  cursitor,  or  clerk^  is, 

(o)  Vide  t  K,  8, 197. 
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ALBANY,     or  when  the  writs  are  bespoke.f    No  writ  can  issue  without  a 
Juiia^^m6.  ji^^ .  ^g  ^^^^  jg  matter  of  record^  and  there  can  be  no  aver- 

Ltncb       ment  against  it4     The  original  must  be  true  in  all  respects  ; 

V.      ^    and  if  antedated,  it  may  be  quashed,  on  motion,  for  irregularity. 

^'^Baiik!^''    There  is  a  difference,  in  this   respect,   between   an   original 

1 1  p.  Wwu.  and  a  latitat.^    The  latter  is  founded  in  fiction^  and  under- 


^-     *  J^'  stood  to  be  80.[ 

1.  SL*     ^'  3*  The  teste  of  the  original  is  not  form,  and  being  conform- 

t2  £kr.  749.  able  to  the  f  recipe  filed  in  Court,  it  cannot  be  amended,  for 
^^?V.        there  is  nothing  to  amend  by  .If    And  the  defect  may  be  taken 
pKLd,     Si!  advantage  of  on  motion.ft 

BwUniry,  161. 

[  *  133  ]  *MunrOy  and  P.  A.  Jay,  contra.    Corporations  cannot  appear, 

ch'w^i'/fair  ®*^®P^  ''^y  warrant  of  attorney,  under  seal;  and  until  they  do 
cL  Pr.  Jhirod.  appear,  they  cannot  make  a  motion.  K  the  writ  is  erroneous, 
^^J^iet^i  ^®  defendant  should  have  prayed  oyer  of  the  writ,  and  pleaded 
Com,  big.  A'  in  abatement,  and  Ihis  must  be  done  within  4  days  after  ap- 
B^^!^,  cJ!  pearance?  or  by  bringing  a  writ  of  error ;  but  as  the  Court  will 
Etix.'  829.  i  not  now  grant  oyer  of  original  writs,  there  is  no  way  in  which 
^^\m!Il^  advantage  can  be  taken  of  a  defective  original.  (1  Sound. 
1  t^'pt  318.  a.  n.  (3,)  and  the  cases  there  cited.  Doug.  227.  7  East, 
OLCo-^JOff^  383,  384.  1  Bos.  fy  Pull  646.  1  Chitty's  PL  289.) 
Co.  156.  1  xrf.  Actions  are  either  ex  contractu,  or  ex  delicto ;  and  the  writs, 
s^49^ioQ  ^^^^^  ^®  actions,  are  formed  according  to  this  division.     In  all 

1  8tr,  137.  3  actions  ex  contractu,  as  account,  covenant,  debt,  detinue,  an- 
s^  ^'  2  ^^^y^  ^*>  ^^  original  is  a  precipe,  or  summons,  but  in  actions 
Caimt'9  Rep.  ^  delicto,  as  trover,  detinue,  trespass,  ejectment,  trespass  on  the 
^'  case,  assumpsit,  &c.,  the  proceeding  is  by  attachment.  (1  Chit- 
isf^^i  ^''  ^^-  ^^-  Cbmyn'«  Dig.  PI.  (C.  12.)  1  Tidd's  Pr.  36. 
stra.  749.  758.  IHnch's  Law,  254.  303.  305.)  Assumpsit,  being  an  action  on 

2  Burr,  966.      ^g  casc,  is  ex  delicto,  and  the  original  writ,  as  in  all  actions 

for  torts,  is  the^xme  or  si  tefecerit  secarum,  &c.,  (JacoVs  Law 
Diet,  by  Tomlins.  Voc.  Original  Writ.    Booted  Suit  at  Law, 
23.  25.  3  Bl.  Com.  274.     1  Comyn's  Dig.  Action  on  the  Case, 
(C.  1.)     Though  the  original  wnt  is  not  n<#r  set  out  in  the  dec 
laration,  yet  the  nature  of  it  is  always  stated ;  and  the  decla 
ration  begins  with  saying  the  defendant  was  attached,  or  sum 
moned,  according  as  the  original  was,  either  a  pone,  or  attach 
ment,  or  a  summons.  (1  Chitty*s  PI.  288.)   In  the  books  of 
entries  and  pleadings,  we  find  various  forms  of  precipes  foi 
declarations  by  original,  on  promissory  notes  and  hills  of  ex- 
change, which  commence  in  the  following  words :  "  If  E.  P. 
shall  make  you  secure,  &c.,  then  put,  by  sureties  and  safe 
pledges,  J.  B.,"  <bc.,  precisely  in  the  f(mn  and  language  used 
in  the  cases  now  before  the  Court.     (1  Went.  PL  273.  281. 
293.  301. 317.370.  Lily's  Entries,  90.  1  Modus  Intrandi,  188.) 
We  say,  then,  that,  in  assumpsit,  by  original,  the  process  is 
pone,  or  attachment.     This  is  the  general  rule ;  and  it  lies  on 
the  defendants  to  show   the  exception.     Actions  have  been 
brought  against  corporations  for  trespass  vi  et  armis,  or  quart 
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dausivmfre^t.     {Thco.  Dig.  79.  T.  B.  23.  Heii.  VI.  8. 2  Et/u;. 
III.  26.)     So  it  seems  that  they  may  break  the  peace. 

*Why  may  not  a  corporation  be  attached,  as  well  as  an  in- 
dividual ?  The  law,  by  constituting  them  political  persons,  and 
authorizing  them  to  make  promissory  notes,  necessarily  subjects 
them  to  the  same  consequences  as  individuals,  for  a  breech  of 
their  contracts.  Attachments  are  either  against  the  person  or 
the  goods.  Though  a  corporation  has  no  body,  yet  it  may  be 
attached  by  its  goods,  or  property.  The  command  of  the  writ, 
in  this  case,  is  to  attach  by  sureties,  gages  and  pledges.  Tidd, 
who  has  been  cited,  says,  ^^  Where  no  capias  lies,  as  against 
peers,  <&c.,  corporations,  or  hundredors  on  the  statutes  of  hue 
and  cry,"  &c.,  the  original  writ  is  the  first  proceeding;  or 
where  the  defendant  absconds,  and  the  plaintiff  intends  to  pro- 
ceed to  outlaAvry.  All  the  precedents,  without  exception,  of 
proceedings  against  hundredors,  show  the  process  to  be  attach- 
ment. (1  Lily^s  Ent.  295.  2  Sound.  374.  notes.  Morgan's 
Vade  Mecum,  469.  Co.  Ent.  248.  349.  351.  Plead.  Assist. 
457.     2  Instruct.  Clen.  265.     Heame's  PL  214,  215.) 

The  form  of  a  declaration,  given  in  a  note  by  Sellon,  (2  SeU 
Ion's  Pr.  148.)  cannot  be  correct.  It  is  against  the  whole  cur- 
rent of  authorities  and  precedents. 

In  the  Register  {Registrum  Brevium,  94.)  is  the  form  of  a 
writ  against  an  abbot  and  his  co-monks,  which  is  a  pone  or  at- 
tachraent.f  So,  in  a  case  in  8  Hen.  VI.  1.  pi.  2.,  against  the 
mayor,  batliff,  and  commonalty,  &c.,  of  /.,  Martin,  J.,  says,  the 
only  process  is  by  attachment  and  distress  infinite.  It  is  very 
remarkable,  that,  among  the  immense  number  of  pleas  of  abate- 
ment, this  objection,  in  regard  to  proceedings  against  a  corpora- 
tion, has  never  occurred. 

In  regard  to  peers,  the  writs  all  say,  "  having  privilege  of 
parliiunent,"  he  is  summoned,  <Slc.  This  is  founded  on  statute. 
(\6  Vin.  Ahr.  Parliament,  (C.)  1  Went.  PL  206.  10  Went. 
PL  474.)  In  Lily,X  are  precedents  which  show  thai  peers 
were  attached. 

As  to  the  teste  of  the  writ,  it  is  true,  that  the  general  rule  in 
England  is,  that  all  original  writs  must  be  tested  on  the  aay 
they  are  issued.  It  is,  also,  an  invariable  rule  of  this  Court, 
that  all  writs  issued  out  of  this  Court  must  be  tested  in  term. 
If  a  writ  is  tested  in  vacation,  or  out  of  term,  it  is  void.  (20 
Vin.  Ahr.  264.  teste,  pi.  9,  10,  11.  13.)  The  defect,  howevei, 
if  the  writ  is  erroneous,  is  amendable ;  and  ought,  under  the 
peculiar  circumstances  of  the  case,  to  be  amended.  (1  Bos.  fy 
PulL  342.  1  BL  Rep.  462.  2  BL  Rep.  918.  Cowp.  407. 
841.  7  Term  Rep.  299.  5  Johns.  *Rep.  163.  233.)  In  Fos- 
ter  V.  PoUington,  (Fortesc.  Rep.  186.)  though  the  chancellor 
and  master  of  the  rolls  refused  to  order  the  writ  to  be  amended 
l»ecause  it  was  conformable  to  the  precipe,  yet  the  C.  P.  said, 
that  the  writ  being  returned  there,  the  power  of  the  chancellor 
over  it  had  ceased,  and  that  it  w&s  amendable  by  the  writ  itself, 
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[  *  134  ] 
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ALBANY,     because  it  was  contradiction  and  nonsense ;  and  they  according- 
J»naiior,i8i6.  ]y  amended  it,  by  striking  out  the  objectionable  words. 


Wells y  in  reply.  (T.  A.  Emmefy  same  side.)  This  is  the 
first  day  that  the  defendants  were  bound  to  appear  in  Court, 
and  they  are  in  season  to  object  to  the  process.  They  need 
not  plead  in  abatement,  but  may  avail  themselves  of  the  objec- 
tion on  motion.  The  cases  cited  from  Saunders,  Douglas,  and 
Easty  were  those  in  which  the  parties  had  appeared  and  plead- 
ed, and  so  were  held  to  have  waived  the  irregularity.  In  Fitz^ 
herbertj  N.  B.j  will  be  found  writs  of  n  iefuerit  securum^  &c., 
in  which  the  proceeding  was  by  summons,  and  others  in  which 
it  is  by  pone  or  aitachmenU  We  contend,  that  the  proper 
course  against  a  corporation,  is  by  svmmons.  The  writ  said  to 
be  found  in  the  Register,  {Regist.  Brev,  94.)  was  that  against 
an  abbot,  or  corporation  sote.  An  abbot  and  monks  form  a  cor- 
poration of  a  pecuUar  kind,  where  the  abbot  and  his  monks, 
though  they  are,  as  matural  persons,  dead  in  law,  yet  the  ab- 
bot, as  head  of  the  religious  house,  has  a  political  capacity  of 
c^  ^  i^vdwu  ^^8  ^^^  being  sued  a/one.f  But  let  the  plaintiffs  show,  if 
2i7&  they  can,  an  instance  of  a  corporation  aggregate,  consisting  of 

many  persons,  capable  of  being  sued,  who  have  been  sued  by 
pone  or  attachment.  Kyd  (on  Corp.  222 — ^225.)  has  examined 
18^  ^.^vi'  ^  ^^^  cases  in  the  Year  BooJcsX  in  which  trespass  was  brought 
1.  9i£Vi.36!  against  a  corporation,  without  any  objection  being  made;  -and 
4?'  ^^^vn  concludes,  notwithstanding,  that  an  action  of  trespass  will  not 
IS.  4S.    Edw\  lie  against  a  corporation  aggregate.^ 

^^  ^  In  the  case  in  8  Hen.  VI.  I.,  the  action  was  trespass ;  but  it 

67^  ^rol^ora!  ^^^^^  ^'^^  appear  what  the  process  was.    One  of  the  judges,  to 
43.'  '  show  the  impropriety  of  joining  an  individual  with  a  corporation, 

observes,  that,  in  case  of  amercement,  the  process  woidd  be  at- 
tachment and  distress  infinite,  and  against  the  individual,  pro- 
II 1  £y^^  cess  of  outlawry,  which  could  not  be  joined.    Kyd\\  says,  ex- 
*^'     '        plicitiy,  that  a  suit  against  a  corporation  aggregate,  must  be  by 
original  out  of  chancery ;  and  if  the  corporation  do  not  appear, 
[  *  136  ]       *the   process  to  compel  appearance,  must  be  by  distringas ^ 
against  the  corporate  property,  and  that  an  attachment  will  not 
lie  against  them,  in  their  corporate  capacity.    If  they  have  no 
lands,  or  goods,  there  is  no  way  to  make  them  appear  either  in 
a  Court  of  law  or  equity.    The  extraordinary  remedy,  in  such 
iri  7Sdd,n6.  case,  is  by  appeal  to  the  house  of  lords.     Tidd  and  Sellon^ 
ug^crii/ee'  ^^^  ^J  ^^^^  ^^^  process  to  compel  a  corporation  to  appear,  is 
Bri.  Cor^.  43.*  by  distringas. 

In  2  Jtteeve's  Hist,  of  Engl.  Law,  (257.  262.)  are  the  an- 
cient forms  of  writs  in  debt  and  covenant,  which  are,  et  sifecerit, 
&c.,  tunc  summone,  &,c. 

The  case  of  peers  and  corporations  stands  on  the  same  reason ; 
because  you  cannot  proceed  a^nst  them  by  capias ;  but  must 
sue  out  an  original  si  te  fecent  securum,  &c,,  summons  and  dis 
tringas  thereon.     Not  a  case  has  been  shown  of  a  proceedin 
US 


OF  THE  STATE  OF  NEW-YORK.  13G 

Qgainst  a  peer,  by  any  other  process.    In  the  precedents  in     alpany, 
uilifj  it  does  not  appear  that  the  defendants  were  peers  of  January,  isii. 
Great  Britain.     They  were  Irish  or  Scotch  nobles.  ^*^Ltwch*^^ 

As  this  Court  has  decided,  in  Pierce  v.  Crofts^  that  a  note  v. 

payable  to  bearer  might  be  given  in  evidence  under  the  general    *'*b"^j|*^'' 
money  count,  in  an  action  by  the  holderi  why  resort  to  the  ex-     ^  ,2  j^,„,. 
pensive  mode  of  proceeding  by  original,  in  these  cases  ?  R^  90. 

As  to  the  teste  of  the  writ,  the  late  act  could  not  have  intend- 
ed to  put  suitors  in  a  worse  situation  than  they  were  in  before 
the  act  was  passed.  Now,  suppose  the  cause  of  action  arises  in 
vacation,  and  the  original  writ  is  tested  in  the  preceding  term, 
it  will  appear  to  have  issued  before  the  cause  of  action  arose. 
Must  he,  then,  to  avoid  this  error,  wait  till  the  next  term  before 
he  takes  out  a  writ  \  when,  before  the  act,  he  might  have  gone 
to  a  clerk  in  chancery,  and  obtained  a  writ  on  any  day  ?  This 
defect  in  the  writ  is  fatal.  It  cannot  be  amended.  The  cases 
cited  of  amendments,  are  those  of  mesiie  process,  not  of  original 
Writs.  A  bad  original  is  not  helped  by  the  statute  of  jeofails. 
(II  Mod.  2.)  Amendments  cannot  be  made  unless  there  is 
something  to  amend  by ;  and  here  is  nothing  but  the  precipe  on 
file,  and  the  writ  does  not  vary  from  the  precipe.  (8  Co.  156. 
b.  I  Salk.  49.  1  Ld.  Raym.  564, 565.  7  Mod.  250.  I  Com. 
Dig.  449.  (D.  1.)  I  Show,  80.  3  AtTc.  595.  593.  2  WiU. 
117.  3  mV*.  342.  9  Mod.  303.  10  Mod.  270.  2  Burr. 
966.)  No  fiction  is  allowed  to  help  out  an  original  writ.  The 
act  must  have  intended  to  have  made  this  Court,  in  regard  to 
writs  returnable  here,  *the  offidna  breviiun,  instead  of  chancery ;  .  [  *  137  J 
and  this  offidna  brevium  must  be  always  open,  in  vacation  bb 
well  as  term  time ;  otherwise  the  statute  of  limitatioas  might 
run  against  a  demand,  in  many  cases. 

Monro  cited  2  SeUon^s  Pr.  677.  I  Lily's  Ent.  90.  Legge's 
Outlawry,  62.  Johnson^  Diet,  ad  voc.  Ainsworth^s  Diet,  ad 
voc.  to  show  that  the  words  vadios  eiplegios  are  properly  trans- 
lated by  sureties  and  pledges. 

Emmet,  contra,  cited  3  Bl.  Com.  280,  waA^Boote's  Suit  at 
Law,  19.,  that  ^^gages^'  were  goods  or  chattels,  and  ^^safe 
pledges  "  were  sureties  or  responsible  persons. 

Per  Curiam.    The  two  exceptions  taken  to  the  original  wnt, 
and  upon  which  the  present  motion  is  founded,  are,  that  it 
should  have  been  in  the  nature  of  a  summons,  and  not  hj  pone  - 
or  attachment ;  and  that  it  should  have  been  tested  on  the  day 
it  was  issued,  and  not  on  the  last  day  of  the  preceding  term. 

With  respect  to  the  first  exception,  it  is  unnecessary  to  pur- 
sue the  very  extensive  range  taken  by  the  counsel  on  the  argu- 
ment. If  this  was  an  action  against  a  private  person,  there  can 
be  no  doubt,  from  the  nature  of  the  demand,  that  the  form 
adopted  in  this  case  would  be  correct.     The  demand  being  un- 
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ALBANY,  certain,  the  general  rule  is,  that  where  the  demand  is  certalni 
January^ie^  the  Original  writ  is  in  the  alternative,  and  is  called  a  precipe^ 
commanding  the  defendant  to  do  the  thing  required,  or  show 
why  he  has  not  done  it ;  and  this  is  the  process  by  summons. 
Where  the  demand  is  uncertain,  the  writ  is  called  a  si  ie  fecerii 
seairum,  and  is  peremptory,  commanding  the  sheriff  to  cause 
the  defendant  to  appear  in  Court,  without  any  option  given  him 
to  do  the  thing  required,  as  in  the  precipe ;  and  this  is  the  pro- 
cess by  pone,  which  directs  the  sheriff  to  put  by  gages  and  safe 
pledges,  the  defendant  to  show  wherefore,  &c.  No  precedent 
of  an  original  writ  against  a  corporation  has  been  shown.  But  in 
all  the  elementary  writers,  and  in  all  the  books  of  practice,  which 
treat  of  the  proceedings  against  corporations,  it  is  laid  down  as 
the  universal  rule,  that  the  process  must  be  by  summons,  and  not  by 
attachment ;  and  such  would  not  have  been  the  language  of  the 
books,  if  the  same  form,  in  all  cases,  was  to  be  pursued  in  pro- 
ceedings against  corporations  as  against  individuals.  The  alter- 
ation in  *the  writ  is  very  plain  and  simple :  instead  of  the  words 
"  then  vui  by  gages  and  safe  pledges j^^  fyc,  insert  then  summon 
by  gooa  summoners,  fyc.  In  this  respect,  therefore,  the  original 
Vfnrit  is  defective,  and  it  is  not  amendable.  There  is  nothing  to 
amend  by.  It  cannot  be  considered  a  clerical  mistake.  The 
writ  is  conformable  to  the  precipe.  (1  Sulk.  52.)  The  test  of 
the  writ  depends  entirely  upon  the  construction  to  be  given  to 
the  statute  lately  passed  on  that  subject.  TSess.  38.  ch.  38.) 
This  statute  declares,  that  all  original  writs  wnich,  according  to 
any  law,  usage,  or  custom,  have  hereto  issued  out  of  the  Court 
of  Chancery,  &c.,  shall  hereafter  issue  out  of,  and  under  the  sea! 
of,  the  Court  in  which  such  writ  may  be  returnable,  and  be  tested 
in  the  name  of  the  chief  justice,  first,  or  senior  judge  of  such 
Court,  observing,  in  other  respects,  the  form  now  in  use ;  and 
giving  to  this  Court  the  like  power  which  the  Court  of  Chancery 
had,  to  make  and  devise  new  writs.  This  statute  is  rather  olv- 
scurely  worded,  and  it  is  a  little  difficult  to  say  what,  precisely, 
was  meant  by  the  expression,  '^  observing,  in  other  respects,  the 
form  now  in  use."  There  can  be  no  doubt  that,  according  to 
the  established  dourse  of  proceedings  in  the  Court  ofChancery, 
with  respect  to  original  writs,  they  must  be  tested  after  the 
cause  of  action  arises,  and  the  day  they  are  actually  issued. 
Although  the  statute  might  well  warrant  Uie  construction,  that 
the  original  writ  was  still  to  have  a  true  test,  in  the  same  man- 
ner as  when  it  issued  out  of  chancery,  yet  this  is  not  the  obvi- 
ous and  necessary  interpretation  to  be  given  to  the  act ;  and  it 
is  much  more  fit  and  proper  that  it  should  be  tested  like  other 
process  issuing  out  of  this  Court ;  and  such  was,  most  likely,  the 
intention  of  the  legislature.  To  assimilate  it  as  nearly  as  may 
be  to  other  process,  in  matters  that  may  be  considered  in  a 
great  measure  formal,  is  less  liable  to  lead  to  mistakes  in  the  is- 
suing of  the  writ.  And  as  it  is  the  universal  and  established 
rule,  with  respect  to  all  other  process,  that  it  should  be  tested 
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in  term  time,  we  think  it  the  most  fit  and  proper  construction  ^lbany, 

to  be  given  to  jthe  statute,  that  it  was  intended  to  apply  the  J**>"«ry*  1816. 

same  rule  to  the  test  of  original  writs.     In  this  respect,  there-  jj^^^ 

fore,  the  writ  is  correct,  but  must  be  quashed  upon  the  first  ex-  v. 

ception  taken  to  it.  Gklstoi*. 

Motion  granted. 


*HoYT  against  Gelston  and  Schenck.  [*1391 

II.  BLEECKER,  for  the  defendants,  moved  to  set  aside  the  .  Where  an  in- 

verdict  taken  in  this  cause,  at  the  last  November  sittings,  in  New-  m^^iD^'  ^ 

YorJCy  on  the  ground  of  irregularity.     (See  the  next  cause.)         i**^  ™  >«"«<l 

In  JunCj  1815,  the  defendants  filed  their  bill  in  the  Court  of  of  a  magur  In 

Chancery  against  the  plaintiff,  for  a  discovery,  and  for  an  in-  ^wic«y»  w»d 

f 'unction  to  stay  the  suit  at  law ;  and  having  deposited  100  dol-  on^  moUon  for 
ars  with  the  assistant  register,  one  of  the  masters,  on  the  5th  *^^    P»»po?e» 

#i    X  11  J  ii  "a     i»  •    •         *•  L*   i_  J*      1       ordered  the  in- 

of  June,  allowed  the  writ  of  injunction,  which  was,  accordingly,  junction  to  be 
issued,  in  the  usual  form,  to  the  plaintiff,  his  counsel,  attorneys,  djMoived,  and 
solicitors,  and  agents.  By  the  41st  rule  of  the  Court  of  Chan-  diat^y^nte^ 
eery,  of  the  7th  of  June,  1806,  no  injunction  to  stay  proceed-  ^/''^^^ 
ings  at  law  could  issue,  but  by  the  certificate  of  certain  masters,  was  held  'that 
specially  designated  by  the  chancellor  for  that  purpose ;  and,  ^    injunction 

^^  '  A       1  '  '   WAS  not  fcvived 

unless  the  party  obtaining  it  applied  to  Uie  chancellor,  within  by  that  appeal, 
six  weeks  after,  for  an  order  to  continue  the  injunction,  it  was  "**"I?°Pf'^ 
dissolved,  of  course.  But  by  the  rule  of  June  24th,  1814,  pl^i^duigs  at 
(Ibih^  the  former  rule,  in  this  respect,  was  repealed,  and  the  *^|j,^  ^  ^ 
aefenoant  was  allowed,  at  any  time,  as  well  before  as  after  an-  injunction^  ope- 
twer,  on  due  notice,  and  upon  the  matter  of  the  bill  only,  to  "'^^^2  ntto* 
move  the  chancellor  for  a  dissolution  of  the  injunction ;  so  ^yi/  ^  a- 
that  an  injunction  issued  by  a  master  remains  in  full  force  ^^^^^ 
and  eflfect  until  dissolved  by  the  chancellor,  on  motion  for  that  notice  dr  an  es- 

purpose.  Sci?ir**for 

On  the  12th  of  October,  1315,  a  motion  was  made  to  dis-  S^"^!^  of 
solve  the  injunction,  and  an  order  for  its  dissolution  was  made  ^'j^'^rwti^ 
by  the  chancellor ;  and,  on  the  26th  of  October,  the  defendants  ^d*  preserving 
in  this  cause  deposited  100  dollars  with  the  assistant  register,  ^^^^"^  ^ 
and  entered  their  appeal  from  the  order  of  the  chancellor.     A  Courts,  (a) 
few  days  before  receiving  notice  of  the  appeal,  the  pldntifT 
had  given  notice  of  trial  of  the  cause  at  the  November  sit- 
tings ;  and  when  the  cause  was  called  on  for  trial,  the  counsel 
for  the  defendants  objected  to  the  Court's  proceeding  to  trial, 
on  the  ground  that,  as  the  order  for  dissolving  the  injunction 
was  appealed  from,  the  injunction  must  be  considered  as  still 
operative,  and  the  proceeding,  afterwards,  by  the  plaintiiT,  and 
his  attorney,  was  a  contempt ;  but  the  judge  ordered  the  trial 
to  proceed. 

(n)  Vide  GehtonvaA  Schenck  v.  Hoyt.  1  Jofuu.  Chan.  Rep.  543. 
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ALBANY,  *Van  Vechteny  and  BhecJcery  insisted,  that  the  effect  of  the 
f^^l^^^^^J^^  appeal  was  to  suspend  the  operation  of  the  order  for  the  disso- 
lution, and  revive  the  writ  of  injunction.  It  was  precisely  the 
same,  in  effect,  as  if  no  such  order  had  ever  been  made.  Under 
the  present  rule  of  the  Court  of  Chancery,  the  allowance  of  a 
writ  of  injunction  by  a  master  has  the  same  effect  as  if  it  had 
been  by  the  chancellor.  Every  proceeding  in  the  nature  of  an 
appeal  suspends  the  operation  of  the  order  or  matter  appealed 
from  :  if  so,  the  injunction  stands  with  the  same  force  and  effect 
as  if  issued  by  the  chancellor  himself. 

It  may  be  said,  perhaps,  that  the  injunction  operates  only  on 
the  party,  his  attorney  and  counsel,  and  not  on  the  Court ;  but 
this  t^ourt  wilV  not  be  governed  by  such  a  strict  technical 
notion,  and  will  take  notice  of  injunctions  and  proceedings  of 
the  Court  of  Chancery,  to  prevent  any  abuse  in  the  administra- 
tion of  justice.  Where  an  execution  was  delayed  after  a  year 
and  a  day,  by  an  injunctlo^^  the  Court  of  K.  B.  took  notice  of 

Colden,  for  the  plaintiff,  contended,  that  the  master,  in  this 
respect,  was  the  mere  officer  or  instrument  of  the  chancellor, 
and  to  allow  his  order  for  an  injunction  to  remain  in  full  force, 
after  the  order  of  the  chancellor  to  dissolve  it,  would  be  setting 
the  servant  above  his  master.  If  the  plaintiff  is  wrong  in 
proceeding  at  law,  it  is  a  contempt  of  the  Court  of  Chancery, 
and  the  defendants  may  npplY  to  that  Court  for  relief;  |br  it  is 
not  pretended  that  the  appeal  suspends  the  power  of  the  chan- 
cellor to  punish  for  a  contempt.  The  doctrine  contended  for, 
on  the  other  side,  as  to  the  effect  of  an  appeal,  would  lead  to 
the  greatest  abuse.. 

Per  Curiam.  There  was  no  irregularity  in  proceeding  to 
trial  in  this  cause,  by  reason  of  the  injunction  heretofore  issued 
by  a  master.  This  injunction  had  been  dissolved  by  the  chan- 
cellor. Where  there  is  an  existing  operative  injunction,  we 
should  think  proper,  as  a  general  rule,  to  notice  it,  for  the  pur- 
pose of  promoting  the  ends  of  justice,  and  of  preserving  har- 
mony between  the  two  Courts,  although  the  injunction  operates 
upon  the  parties  only.  By  the  present  rules  m  the  Court  of 
Chancery,  certain  masters,  designated  by  the  chancellor,  are 
authorized  to  grant  injunctions,  and  which  are  binding  until 
[*  141  ]  dissolved  *by  him.  In  this  case,  the  injunction  had  been  dis- 
solved, from  which  order  there  was  an  appeal ;  and  it  is  now 
urged,  that  this  appeal  suspends  all  proceedings  in  this  Court, 
as  much  as  if  the  injunction  was  still  in  full  force.  To  give 
such  effect  to  an  appeal  from  an  order  dissolving  an  injunction, 
would  be  very  mischievous  in  practice,  and  serve  as  a  great 
engine  rf  delay.  We  must  consider  the  case  now  in  this 
Court. as  ii*  no  injunction  had  ever  issued.  If  the  parties  have 
committed  any  contempt,  by  proceeding,  application  must  be 
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made  to  the  Court  of  Chancery  to  punish  such  contempt ;  but  Albany, 
that  is  a  matter  with  which  this  Court  has  no  concern.  It  is  Jan^fyi^*^. 
enough  for  us,  that  there  is  no  existing  injunction.  Suppose 
application  had  been  made,  in  the  first  instance,  to  the  chan- 
cellor, and  he  had  refused  the  injunction,  an  appeal  would  have 
Iain  from  such  refusal ;  but  such  appeal  would  not  tie  up  the 
proceedings  at  law.  If  an  appeal  was  to  have  such  an  opera* 
tion,  applications  for  injunctions  might  be  perverted  to  the 
worst  of  purposes.  The  motion  to  set  aside  the  verdict  must, 
therefore,  be  denied. 


HoYT  against  Gelston  and  Schenck. 

THIS  was  an  action  of  trespass,  brought  against  David  Gil-  .  Bare  poues. 
ttoHy  collector,  and  Peter  A.  Schenck,  surveyor,  of  the  customs  ^]^  s^iSt 
of  the  port  of  Netc-YorJc,  for  seizing  a  vessel  called  the  Ameri-  tomaintamtfes- 
can  Eagle,  with  her  tackle,  apparel,  furniture,  ballast,  water,  55Sig§oS!\a) 
salted  provisions,  and  ship-bread,  on  the  10th  of  July^  1810.  An  admission. 
The  declartition  contained  several  counts,  which  it  is  unneces-  of  um  plSnOff 
sary  to  state,  and  the  plaintiff  laid  his  damages  at  200,000  on  the  trial  o/ 

aOiiars.  trespass,      that 

The  defendants  pleaded,  1.  Not  guilty.  «!»    defendant 

2.  That,  before  the  10th  of  July,  1810,  to  wit,  on  the  1st  of  ^e,  ^"^^ 
July,  the  American  Ea^Ie,  with  her  tackle,  apparel,  and  fumi-  ckwteithcpiain- 
ture,  was  attempted  to  oe  fitted  out  and  armed,  and  500  tons  i^g  ^^Sve 
of  stone  ballast,  100  hogsheads  of  water,  &c.,  were  procured  damages,  and, 
for  the  equipment  of  the  said  vessel,  and  were  then  and  there  J^e**^  ^tSe 
*on  board  of  her,  as  part  of  her  equipment,  with  intent  that  she  [  *  142  ] 
should  be  employed  in  the  service  of  a  foreign  state,  to  wit,  of  part  of  the  de- 
that  part  of  the  island  of  St  Domingo  which  was  then  under  »ndant,  in  the 
the  government  of  Peiion,  to  commit  hostilities  upon  the  sub-  Station  of^Se 
jects  of  another  foreign  state,  with  which  the  United  States  «?V  jf  '"admis- 
were  then  at  peace,  to  wit,  of  that  part  of  the  island  of  St.  Do-  Jiitiga^o^^  ©f 
mingo  which  was  then  under  the  government  of  Christophe,  dama-.3.(a) 
contrary  to  the  form  of  the  statute  in  such  case  made  and  pro-  resiiuTuonr^^n 
vided ;  and  that,  on  the  6th  of  July,  James  Madison,  president  ^^  ^^^^ 
of  the  United  States,  at  Washington,  did  direct  the  defendants  iMted  ^states, 
to  seize,  as  forfeited  to  the  use  of  the  United  States,  the  smd  ?f?^^^^'^j 
ship,  <&c. ;  and  that,  afterwards,  on  the  10th  of  July,  in  pursu-  by  a  collector, 
ance  of  such  authority,  they  sezied  the  said  ship.  ".^  conclusive 

^ '         J  *  evidence,  in  an 

action  of  tres- 

jpass  broa|{hl  by  the  owner  a^nst  the  coHector,  thai  the  seizure  was  ill^^.  lb) 

The  ports  of  the  island  or  £k.  Domingo,  respectively  under  the  government  of  Peticm  and  Chrxstophty 

are  not  Independent  states,  within  the  meaning^  of  the  act  of  Congress  of  the  5lh  of  June,  1794,  and,  there* 

fore,  it  is  not  illegal  to  fit  out  a  vessel  for  the  purpose  of  assisting  the  one  against  the  other. 

(a)  Arc.  S.  C.  in  error ,  infra,  561. 

\b)  Vide  Ocean  Int.  Co.  v.  JFVancu,  S  WtnieWt  Rep,  64.    AOdn  ads.  Budt,  1  Ibid,  466.     GdtUm  ^ 
liuff' ,  m  error,  infra,  56 1 . 
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ALBANY,  3  The  third  count  stated,  generally,  that  the  American  Ef* 
jaBuary,^i6^  gf^  y^^^  intended  to  be  employed  in  the  service  of  some  foreign 
state,  to  commit  hostilities  upon  the  subjects  of  another  foreign 
state,  with  which  the  United  States  were  then  at  peace ;  and 
that  she  was  seized  by  the  defendants,  pursuant  to  the  direc- 
tions of  the  president. 

The  defendants  subjoined  a  notice  that  they  would  give  in 
evidence,  on  the  trial,  that  the  American  Eagle,  on  the  1st  of 
Ju/y,  1810,  was  fitted  out  and  armed  with  intent  to  be  employ- 
ed in  the  service  of  a  foreign  prince,  or  state,  to  wit,  of  that  part 
of  the  island  of  St.  Domingo  which  was  then  under  the  govern- 
ment of  Petion,  to  cruise  and  commit  hostilities  upon  the  sub- 
jects, citizens,  and  property,  of  another  foreign  prince,  or  state, 
with  which  the  United  States  were  then  at  peace,  to  wit,  of 
that  part  of  -the  island  of  St.  Domingo  which  was  then  under 
the  government  of  Christophe.  And,  also,  that  the  said  ship 
was  fitted  out  with  intent  to  be  employed  in  the  service  of 
some  foreign  prince,  or  state,  to  commit  hostilities  upon  the 
subjects  of  some  other  foreign  prince,  or  state,  with  which  the 
United  States  were  then  at  peace ;  and,  also,  that  the  defend- 
ants, as  collector  and  surveyor  of  the  customs,  did,  on  the 
10th  of  July,  1810,  seize  and  detain  the  said  ship. 

The  plaintiff  took  issue  on  the  first  plea,  and  demurred  to 
the  second  and  third  pleas,  and  the  defendants  having  joined  in 
demurrer,  judgment  was  given  for  the  plaintiff. 

The  cause  was  tried  on  the  general  issue,  at  the  Netp^Torl 
sittings,  in  November,  1815,  before  Mr.  Justice  Spencer. 
[  *  143  ]  *Tbe  plaintiff  gave  in  evidence,  that  the  ship  was,  at  the 

time  of  seizure,  in  the  actual,  full  and  peaceable  possession  of 
the  plaintiff;  and  that,  on  her  acquittal  in  the  District  Court,  it 
was  decreed  that  she  should  be  restored  to  the  plaintiff,  the 
claimant.  The  proceedings  of  the  District  Court  of  the  United 
States,  for  the  district  of  New- York,  were  also  given  in  evi- 
dence ;  by  which  it  appeared  that  the  American  Eagle  had 
been  libelled,  on  the  ground  that  she  had  been  fitted  out  with 
intent  to  be  employed  in  the  service  of  Petion  against  Chris-- 
tophe ;  that  the  plaintiff  had  filed  an  answer  to  the  libel,  and  a 
claim  to  the  vessel,  in  which  he  denied  the  truth  of  the  allega* 
tions  in  the  libel;  that,  in  April,  1811,  he  made  application  to 
the  District  Court  to  have  the  ship  appraised,  and  delivered  to 
him,  on  giving  security  for  the  appraised  value ;  that  the  vessel 
was  appraised  at  35,000  dollars,  and  the  appraisement  filed, 
which  was  not  excepted  to ;  and  that  the  sureties  offered  by 
the  plaintiff,  for  the  appraised  value,  were  accepted  by  the 
Court ;  that  the  cause  was  tried,  the  libel  dismissed,  and  the 
ship  decreed  to  be  restored  to  the  plaintiff;  and  that  a  certifi- 
cate of  reasonable  cause  for  the  seizure  had  been  denied.  The 
plaintiff  also  proved,  that  the  value  of  the  ship,  at  the  time  of 
seizure,  was  100,000  dollars,  and  that  the  defendant  Schendc 
seized  and  took  possession  of  her  by  the  written  directions  of 
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GeUton.  Here  the  plaintiff  rested  his  cause ;  and  the  defendants     Albany, 
moved  for  a  nonsuit,  which  the  judge  overruled,  and  delivered  ^^^^y^J^^ 
his  opinion,  that  the  matters  given  in  evidence,  on  the  part  of        ^^^^ 
the  plaintiff,  were  sufficient  to  entitle  him  to  a  verdict;   to  v. 

which  opinion  the  defendant's  counsel  excepted.     The  plaintiff     ^*"''<*'' 
then  proved  the  sale  and  deUvery  of  the  ship  to  himself. 

The  defendants  offered  to  give  in  evidence,  as  a  defence,  or 
in  mitigation  %i  damages,  that  the  vessel  was  fitted  out  to  be 
employed  in  the  service  of  that  part  of  the  island  of  St.  Domin- 
go which  was  then  under  the  government  of  Petion^  to  cruise 
and  commit  hostilities  upon  the  subjects,  citizens,  and  property, 
of  that  part  of  the  island  of  St,  Domingo  which  was  then  under 
the  government  of  Christophey  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  provided,  for  which  cause  the  de^ 
fendants  seized  ber ;  but  the  judge  overruled  the  evidence,  on 
the  ground  that  it  was  inadmissible  as  a  justification ;  and  that 
it  was  inadmissible  in  mitigation  of  damages,  the  plaintiff's 
counsel  having  admitted  that  the  defendants  had  not  been  influ- 
enced *by  any  malicious  motives  in  making  the  seizure,  and  [  *  144  ] 
that  they  had  not  acted  with  any  view  or  design  of  oppressing 
or  injuring  tlie  plaintiff,  who  was  thereby  precluded  from  claim- 
ing damages,  by  way  of  punishment  or  smart  money.  The  de- 
fendants excepted  to  the  opinion  of  the  judge,  and  the  jury 
found  a  verdict  for  tlie  plaintiff,  for  107,369  dollars  and  43 
cents  damages. 

The  bill  of  exceptions  being  returned,  according  to  the  direc- 
tions of  the  statute,  was  argued  by  Van  Vechten,  and  JET. 
Bheckery  for  the  defendants,  and  Golden,  for  the  plaintiff. 

H.  Bleecker.  1.  The  judge,  before  whom  the  cause  was 
tried,  ought  to  have  granted  the  motion  for  a  nonsuit.  Mere 
possession  is  not  sufficient  to  enable  a  plaintiff  to  maintain  an 
action  of  trespass.  He  must  show  property  or  title,  either  gen- 
eral or  special,  in  the  chatteLf  TWm^s  ic) 

2.  The  judge  ought  to  have  received  the  evidence  offered  by  ' 

the  defendants,  in  justification,  or  mitigation  of  damages.  If 
the  ship  was  liable  to  forfeiture,  under  the  law  of  the  United 
States,  it  was  the  duty  of  the  collector  to  make  the  seizure,  and 
he  was  perfectly  justifiable. 

The  27th  section  of  the  act  of  February  18th,  1793,  (Laws 
of  U.  S.  vol.  2.  p.  160.)  makes  it  the  duty  of  the  officer  of  the 
revenue  to  go  on  board  vessels,  and  to  search  and  examine 
whether  there  has  been  any  breach  of  the  laws  of  the  United 
States.  The  right  to  seize  is  independent  of  any  judicial  inves- 
tigation or  decision.  To  authorize  a  seizure,  it  is  enough  that 
the  vessel  is  found  in  the  predicament  mentioned  in  the  act  of 
Congress.  By  the  act  of  the  5th  of  June,  1794,  {Laws  of  U. 
S.  vol.  3.  p.  88.  3  Cong.  sess.  1.  ch.  50.  sect.  3.)  it  is  declared 
"that  if  any  person  shall,  within  any  of  the  ports,  harbors, 
bays,  rivers,  or  other  waters  of  the  United  States,  fit  out  and 
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ALBANY,  arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out 
Januaiy^j8t6.^  and  armed,  or  shall  knowingly  be  concerned  in  the  furnishing, 
fitting  out,  or  arming,  of  any  ship  or  vessel,  with  intent  that 
such  ship  or  vessel  shall  be  employed  in  the  service  of  any  for- 
eign prince,  or  state,  to  cruise  or  commit  hostilities  upon  the 
subjects,  citizens,  or  property,  of  another  foreign  prince,  or  state, 
with  whom  the  United  States  are  at  peac«,"  &c, — "every  such 
person,  so  offending,  shall,  upon  conviction,  be  adjudged  guilty 
[  *  1 45  ]  of  a  high  misdemeanor,"  dLC— *^'  and  every  such  ship  or  ^vessel, 
with  her  tackle,  <&c.,  shall  be  forfeited,  one  half  to  the  use  of 
any  person  who  shall  give  information  of  the  offence,  and  the 
other  half  to  the  use  of  the  United  States"  Now,  the  defend- 
auts  offered  to  prove,  that  the  American  Eagle  was  fitted  out,  and 
armed,  dLc.,  with  intent  to  be  employed  in  the  service  of  one 
foreign  state,  against  the  subjects  or  citizens  of  another  foreign 
state.  Then,  were  not  Petion  and  Christophe  foreign  princes, 
or  sovereigns,  and  their  territories  foreign  states,  within  the 
meaning  o(  this  act  ?  It  is  notorious  that  the  whole  island  of 
Hispantoloy  or  jS^.  Domingo^  has  been  independent  of  France 
and  SIpain  for  above  19  years.  The  mother  country  has  not, 
daring  that  period,  exercMed  dominion  over  that  island.  It  is 
enough  that  there  was  a  regular  government,  de  facto,  exercised 
there,  independent  of  the  mother  country,  to  bring  the  case 
within  the  mischief  intended  to  be  prevented  by  the  statute. 
No  matter  what  the  form  of  the  government,  or  the  extent  of 
the  territory,  mi^ht  be,  so  long  as  it  is  a  sovereign  and  independ- 
ent state.  Petion  or  Christophe,  in  consequence  of  this  ship 
being  sent  to  the  one  or  the  other,  might  have  deemed  it  an  act 
of  hostility,  and  have  fitted  out  cruisers  to  capture  the  vessels 
of  the  United  States — an  evil  which  the  act  of  Congress  was  in- 
t  Vat,  Droit  tended  to  prevent.  Nations,  or  states,  according  to  Vattel,f  are 
*•  6^«w  societies  of  men  united  together  for  their  mutual  safely  and  ad- 
vantage. The  island  of  Hayti  contains  near  a  million  of  inhabit- 
ants. The  present  governments  are  as  regular  and  enlightened 
as  most  of  the  boast^  governments  of  the  world.  That  of  Petion 
is  modelled  after  that  of  the  United  States ;  and  the  wisdom 
and  moderation  of  their  president  have  been  highly  extolled. 
Christophe  is  a  king,  and  the  monarchy  is  hereditary,  and  is 
supported  by  orders  of  nobility  and  officers  of  state.  Each 
government  mmntains  a  regular  army  of  40,000  men.  Parochi- 
al schools  are  established  throughout  the  whole  island  of  Hayti — 
an  institution  superior  to  any  to  be  found  in  Europe,  (a)  It  is 
impossible  to  regard  them  any  longer  as  colonies. 

For  the  objects  of  the  statute,  it  is  not  essential  that  the  gov- 
ernment of  the  United  States  should  recognize  and  publicly  ac- 
knowledge the  independence  of  the  government  of  either  of 
these  sovereigns ;  the  mischief  intended  to  be  prevented  might 
equally  exist.    It  was  a  measure  of  policy  in  our  government, 

(a)  See  Edin  Rtv  rol.  21  p.  136.  No.  47.  A'bv,  IBM 
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when,  at  the  instance  of  the  French  government,  in  1805,  or     Albany. 
•1806,  it  prohibited  all  intercourse  with  that  part  of  the  island  ^^'»'^y>  ^^ifi. 
of  St.  Domin^Q^  formerly  subject  to  France.     It  was  dictated  ^""^h^^T**' 
by  the  fear  of  occasioning  a  rupture  with  France.     That  act,  v. 

therefore,  furnishes  no   evidence  of  the  real  opinion  of  this     ^i^#  T^^  • 
government  as  to  the  independence  of  *S^.   Domingo.      The        •■  ^ 

iriiish  government,  though  it  made  no  positive  declaration  on 
the  subject,  has  recognized  ports  or  places  in  ^.  Domingo  as  not 
under  the  dominion  of  France ;    and  on  that  ground  vessels, 
carrying  on  trade  to  St.  Domingo^  have  been  acquitted  in  the 
Court  of  Admiralty,  as  not  subject  to  the  penalties  of  trading 
from  an  enemy's  colony.f    "  When  a  nation  becomes  divided,"     +  ^^^jj  ^ 
says  Vattelyi  "  into  two  parties  absolutely  independent,  and  no  r^i.  Append, 
longer  acknowledging  a  common  superior,  the  state  is  dissolved j  ^•^-  ^^ 
and  the  war  between  the  two  parties,  in  every  respect,  is  the  gIm'^^w. ^s. 
same  with  that  of  a  public  war  between  two  diSerent  nations.*  ch.  ik  «.  '293] 
They  are  to  be  regarded,  by  foreign  nations,  as  equally  inde-  ^^^ 
pendent. 

Though  the  Court  gave  judgment  against  the  plea,  on  the  de- 
murrer, which  the  defendants'  counsel  declined  arguing,  yet, 
when  the  question  is  again  raised  in  the  same  or  another  case, 
the  Court  will  not  refuse  to  hear  an  argument,  and  to  pro* 
nounce  a  decision  on  it ;  for  it  may  be  presumed  that  the  Court 
dedided  the  demurrer  on  some  other  point. 

3.  But  it  will  be  said  that  the' decree  of  the  District  Court  of 
the   United  States  is  conclusive  against  the  justification  set  up 
by  the  defendants.    The  defendants  were  not  parties  to  that 
decision,  either  in  name  or  interest.    The  libel  was  in  the  name 
of  the   United  States,  against  the  ship  called  the  American  Ea- 
gle, her  tackle,  &c«,  and  the  prosecution  was  carried  on  by  the 
attorney  of  the  United  States.     It  is  the  duty  of  the  attorney  of 
the   United  States  to  prosecute  all  offences  against  the  laws ; 
and  the  revenue  officers  are  required  to  make  seizure :  one  half 
of  the  penalty  goes  to  the  informer ;  but  it  is  not  stated  in  the 
bin  of  exceptions,  and  it  no  where  appears,  that  the  defendants 
were  the  informers.      If  the  decree  of  the  District  Court  is 
to  be  held  conclusive,  it  will  violate  the  well-known  principle, 
that  no  man   shall  be  condemned  unheard.     But,  admitting 
the  general  rule  to  be  that  the  sentence  of  a  Court  of  exclu- 
sive jurisdiction,  directly  on  the  point,  is  conclusive,  upon  the 
same  matter  coming  incidentally  in  question  in  a  civil  case, 
in  another  Court,  yet  there  is  an  acknowledged  distinction  be- 
tween a  sentence  of  conviction,  *or  condemnation,  and  a  judg-       [  ♦  147  ] 
ment  of  acquittal.^   An  acquittal  does  not  ascertain  any  precise  ^  $  BuL\  n.  p, 
fact:  it  may  be  that  sufficient  evidence  was  not  produced  on  '^o/i^J^^ii 
the  part  of  the  public  prosecutor.    "  A  con^ction  is  conclusive  49.  (3<^  ej.)  anJ 
evidence  of  the  fact,  but  an  acquittal,  as  Bulhr  observes,  is  no  §55^  ^f/^l^ 
proof  of  the  reverse."     A  verdict  on  a  criminal  proceeding,  as  Law     Tracu 
an  indictment  for  an  assault  and  battery,  libel,  &c.,  is  not  con- 
clusive in  a  dvil  suit  for  the  private  injury.    The  case  of  Scott 
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ALBANY.     V.  Shearman  and  oihers\  will  be  cited  on  the  other  side,  as  to 
January,  1816.  this  question ;  but  it  will  be  seen,  that  Mr.  Justice  Blackst one, 
^^"^^^^^  who  gave  the  reasons  for  the  decision,  puts  it  on  the  ground 
V.  that  the  plaintiff  was  a  party  in  interest  in  the  proceedings  in 

Gelstov.  ^q  Court  of  Exchequer.  Lord  Coke,  in  Bunting  v.  Lepingwcl,X 
tUp.OTJ?'  ^'  gives  a  very  quaint  reason  for  regarding  the  sentence  of  the  ec- 
1 4  Co.  29.  clesiastical  Court  as  conclusive,  namely,  cuilibet  in  stia  arte  peri- 
to  est  credendum;  it  is  a  reason  that  would  hardly  be  admitted 
at  the  present  day.  The  truth  is,  that  this  notion  has  grown  up 
in  England,  from  respect  paid  to  the  decisions  of  certain  Courts 
of  peculiar  jurisdiction;  as,  in  regard  to  their  ecclesiastical 
Courts,  Lord  Coke  observes,  '^  The  judges  of  our  law  ought  (al- 
though it  be  against  the  reason  of  our  law)  to  give  faith  and 
credit  to  their  proceedings  and  sentences,  and  to  think  that 
their  proceedings  are  consonant  to  the  la%y  of  holy  church." 

But  we  contend,  that  this  whole  doctrine,  as  to  the  conclu* 
siveness  of  the  sentences  of  Courts  of  peculiar  jurisdiction,  has 
been  broken  down  by  the  decision  of  the  Court  of  Errors,  in 
^  ft  Cainet*3  the  casc  of  Vandenheuvd  v.  The  United  Ins.  Co.^     The  same 
si'?— asif  "^^s!  reasons,  and  the  same  authorities,  were  urged  by  the  judges  of 
c.     2  Jofins'.  the  Supreme  Court,  in  that  case,  in  favor  of  the  conclusiveness 
^fiL^'isi-^Ss!  ^^  foreign  sentences,  as  are  stated  in  support  of  the  conclu- 
siveness of  the  decisions  of  Courts  of  peculiar  jurisdiction ; 
nay,  there  were  other  and  stronger  reasons  brought  forward  in 
favor  of  the  former,  which  cannot  be  applied  to  the  latter.     If, 
then,  by  the  decision  of  the  Court  of  last  resort,  in  this  state, 
the  whole  doctrine  as  to  the  conclusiveness  of  foreign  sentences 
is  done  away,  a  fortiori,  must  the  rule,  as  to  the  conclusiveness 
of  the  decrees  of  Courts  of  peculiar  jurisdiction,  be  deemed  as 
abrogated. 

Coldcn,  contra.  1.  The  decree  of  restitution  shows  that  the 
plaintiff  had  the  title  as  well  as  the  possession.     In  the  Admiral- 

[  *  148 1  ty  *Court,  all  persons,  who  have  any  claim  or  title,  are  called 
on  to  appear  and  enter  their  claims,  and  the  Court  decides  who 
has  the  right,  and  its  decree  is  evidence  of  title  or  property. 
The  principles  on  which  Admiralty  Courts  proceed,  are  stated 

Jl  *2_f,?^*'  ^  Jennings  v.  Carson.\\     Documentary  evidence  of  title  in  the 

^'        '       vessel  was  not  necessary ;  parol  evidence  of  acts  of  ownership 

would  be  sufficient.     But  we  contend  that,  in  this  action  against 

a  tort-feasor,  it  is  not  necessary  for  the  plaintiff  to  show  title  on 

ownership. 

[Thompson,  Ch.  J.     You  need  not  press  this  point.] 

2.  Then  as  to  the  evidence  offered  in  justification.  In  rea- 
son and  principle,  it  must  belong  to  the  government,  not  to  its 
Courts,  to  declare  the  facts,  as  to  its  politiccd  relations,  or 
whether  a  foreign  people  are  to  be  deemed  and  treated  as  an  in- 
dependent nation. 

This  very  point  came  under  the  examination  of  the  Supreme 
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Court  of  the  United  States^  in  the  case  of  Rose  v.  Himely.f     Albany, 
Chief  Justice  Marshall^  in  giving  the  opinion  of  the  Court,  in  ^^^^^y*  ^^w. 
that  case,  (March  2, 1808,)  takes  notice  of  the  arguments  urged        j.j^^^ 
in  favor  of  treating  the  government  of  St.  Domingo  as  an  in-  v. 

dependent  sovereign ;   and  that  the  doctrines  of   Vattel  had      GK''«Toif. 
been  referred  to  in  support  of  the  argument.     He  very  justly  jilp^uC^n' 
observes,   that  the  language  of  Vattel  ^^  is  addressed  to  sove- 
reigns, not  to  Courts,     It  is  for  government  to  (Jecide,  whether 
they  will  consider  St.  Domingo  as  an  independent  nation ;  and 
until  such  decision  shall  be  made,  or  France  shall  relinquish  her 
claim,  Courts   of  justice  must  consider  the  ancient  state  of 
things   as  remaining  unaltered,  and  the  sovereign  power  of 
France  over  that  colony  as  still  subsisting."     It  is  worthy  of 
observation,  that  the  English  Court  of  Appecisy  {March  17th, 
1808,)  and  Sir  William  Scott,  in  the  High  Court  of  Admiralty, 
(April  1st,    1808,)   before  whom  the  same  question  arose, 
almost  at  the  same  time,  lay  down  precisely  the  same  rule,  that, 
as  there  had  been  no  declaration  or  act  of  the  government  on 
the  subject,  their  Courts  must  still  regard  that  island  as  a  colony 
of  France.X     "  That  it  always  belongs  to  the  government  of     U  Edw.Adm, 
the  country  to  determine  in  what  relation  any  other  country  ^"p^^^f ' 
stands  towards  it ;  that  is  a  point  upon  which  Courts  of  justice 
cannot  decide."     The  same  principle  was,  also,  recognized  by 
the  present  chancellor,  *(Kent,)  when  an  application  was  made       [  *  149  ] 
to  him  for  an  injunction,  in  this  very  cause. 

Again;  the  non-intercourse  acts,  as  they  are  Called,  of  the 
United  States,^  prohibited  all  commerce  with  France  and  Great  jq&^q^   *• 
Britain,  their  colonies  and  dependencies.     Now,  it  is  a  remarka-  gess/  2.  ch!^ 
ble  fact,  that,   at  the  very  time  these  defendants  made  this  f/^^^^'  ^^ 
seizure  of  the  American  Eagle,  for  being  armed  and  fitted  out  i.  ch.  9!^ifoyU 
to  aid  one  of  these  ^reigTi  and  independent  states,  in  the  island  i8io,ch.66. 
of  St.  Domingo,  against  the  other,  Uiey  had  made  two  seizures, 
the  schooner  James  and  the  schooner  Lynx,  for  a  violation  of 
the  non-intercourse  act,  in  trading  with  St.  Domingo,  a  colony 
and  dependency  of  France.     It  is  well  known  that,  in  1809, 
when  the  plaintiff's  vessel  was  seized,  tlie  libels,  in  the  two 
other  cases,  were  pending  in  the  District  Court.     Thus  these 
defendants   could  blow  hot  and   cold,  as  best  suited   their 
purpose. 

But  we  contend,  that  the  question  of  forfeiture  or  not,  has 
been  decided  by  a  Court  of  competent  jurisdiction,  and  all  par- 
ties are  now  concluded  by  that  decision.     It  is  a  settled  rule  of 
law,  that  where  a  Court  proceeds  in  rem,  its  decision,  as  to  the 
property,  is  conclusive;   and  the   right  cannot  be  tried  over 
again.||     It  is  said,  however,  that  a  sentence  of  acquittal  is  not  95!'  ^£^7X^1 
equally  conclusive ;  but  Pealce,  in  the  third  edition  of  his  trea-  22.) 
tise  on  Evidence,^  takes  further  notice  of  this  distinction,  and    J-^^^^!^.^ 
recognizes  the  case  cited  from  Viner,  before  Baron  Price,  that  toJto"   11'  s* 
an  acquittal  in  the  exchequer  was  conclusive ;  and  the  case  of  ^'^\^'^ 
Lane  v.  Digbey,  cited  by  Bailer,  {N.  P.  244.)  is  to  the  same  756!  2  «»-.96i. 
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ALBANY,     effect.  (fl)f    The  Court  of  Errors,  in  reversing  the  decision  of 

^^^^yy^j^^  the   Supreme  Court  as  to  the  conclusiveness  of  foreign  sen- 

iio^Y        tences,  proceeded  on  the  ground  of  the  great  abuse  of  the  gene- 

V.  ral  principle  in  the  English  Courts  of  Admiralty.     They  never  in- 

/""coIhT  V  ^^^^^y  ^  has  been  suggested^  to  subvert  the  whole  law  on 

""   '  >^  Term  this  subject.     It  would  be  attended  with  most  oppressive  and 

mischievous  consequences,  if  Courts  of  justice,  of  distinct  ana 

competent  jurisdictions,  were  not  to  respect  the  judgments 

of  each  other,  directly  on  the  same  subject,  between  the  same 

parties. 

If  this  Court  now  admit  the  evidence  offered,  it  will  be  con- 
trary to  their  judgment  pronounced  on  the  general  demurrer  to 
[  *  150  ]       *the  plea.     And  it  may  be  observed,  that  these  defendants 
applied  to  this  Court  for  an  imparlance  in  this  cause,t  in  order 
itLC. 8 Joima,  that  they  might  reap  the  benefit  of  the  decree  of  the  District 
Rep.  179.         Court,  which  they  alleged  would  be  conclusive,  if  the  seizure 
was  adjudged  to  have  been  rightfully  made,  or  for  reasona- 
ble cause. 

If  the  evidence  was  not  admissible  in  justification,  it  is  equally 
inadmissible  in  mitigation  of  damages. 

Van  Vechten,  in  reply,  said,  it  was  a  well-settled  principle, 
that  where  subjects  revolt  and  declare  themselves  independent, 
and  maintain  that  independence,  it  is  no  violation  of  duty,  in  a 
foreign  nation,  to  treat  them  as  an  independent  state.  We  may 
look  to  the  government,  de  facto y  without  entering  into  an  ex- 
amination of  the  legality  of  the  means  by  which  it  has  been  es- 
^  jfortaw,  b.  tablished.^  Surely  the  governments  at  St.  Domingo  have  every 
*'».'*"*'  ^^'  clahn  to  be  respected  as  independent. 

As  to  the  admissibiUty  of  the  evidence :  it  is  now  the  estab- 
lished law  of  this  state,  that  foreign  sentences  are  only  prima 
facie  evidence.  The  doctrine  laid  down  in  the  Court  of  Errors 
has  been  acted  on  by  this  Court.  ||  The  principle  of  that  decis- 
tsif"'^'  ^^^  applies  to  the  judgments  of  other  Courts.  The  decrees  of 
other  Courts  are  never  conclusive  in  other  suits,  between  differ- 
ent rarties.  These  defendants  were  not  parties  to  the  suit  in 
.the  District  Court ;  they  had  no  claim  to  put  in. 

The  counsel  then  proceeded  to  examine  the  reasoning  and 
0ut)]iorities  relative  to  this  rule  of  evidence ;  but  his  arguments 
Wier^j  substantially,  the  same  as  those  of  the  opening  counsel. 

SpEircER^  J.,  delivered  the  opinion  of  the  Court.  The  bill  of 
exceptions,  taben  at  the  trial,  presents  two  points  for  the  con- 
sideration of  the  Court : — 

1.  Was  there  sufficient  evidence  of  property  in  the  plaintiff? 

2.  Ought  the  evidence,  overruled  at  the  tnal,  to  have  been 
admitted  either  in  mitigation  of  damages,  or  as  a  bar  to  the  suit  ? 

la)  In  a  late  "  Treatise  on  the  Law  of  evidence/'  (1815,)  by  PhUHptf  eh.  3.  seet  3.  p. 
254--S59.,  where  thif  subiect  U  handled,  bo  new  eases  are  cited:  and  he  seems  to  con* 
sider  the  qixestion,  as  to  the  conelusivenessof  a  sentence  of  ocginttai,  as  still  undetenniaed. 
as  the  case  of  Cocktr,  ShoU  (5  Ttrm  R*p,  265.)  tonwd  on  a  diflerent  point 
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With  respect  to  the  first  point,  the  bill  of  exceptions  states,  Albany, 
that  the  plaintiff  gave  in  evidence,  that,  at  the  time  of  the  ^^^y^^^- 
seizure  of  the  ship  American  Eaglcy  by  the  defendants,  she 
was  in  the  actual,  full  and  peaceable  possession  of  the  plaintiff; 
and  that,  on  the  acquittal  of  the  vessel  in  the  District  Court,  it 
was  decreed  that  she  should  be  restored  to  the  plaintiff,  the 
claimant  of  the  vessel  in  that  Court ;  and  the  plaintiff  then  gave 
in  evidence  •the  proceedings  in  the  District  Court,  by  which  the  [  *  151  ] 
above  facts  fully  appeared.  In  this  stage  of  the  cause,  and  after 
the  plaintiff  had  proved  the  seizure  of  the  ship  by  the  defend- 
ants, and  her  value,  a  motion  was  made  by  the  defendants' 
counsel,  that  the  plaintiff  should  be  nonsuited,  on  the  ground 
that  there  was  not  sufficient  evidence  to  entitle  the  plaintiff  to 
a  verdict,  no  right  or  title  having  been  shown  in  the  plaintiff  to 
the  ship.  We  are  of  opinion  that  the  motion  for  a  nonsuit  was 
correctly  overruled.  It  is  a  general  and  undeniable  principle, 
that  possession  is  a  sufficient  title  to  the  plaintiff  in  an  action  of 
trespass,  vi  tt  armis,  against  a  wrong  doer.  (1  Easfs  Rep. 
244.  3Burr.l563.WiUes'8Rep.^i.:i^.Dig.40S.  Gould's 
edit,  part  2.  289.)  The  finder  of  an  article  may  maintain  tres- 
pass against  any  person  but  the  real  owner ;  and  a  person  having 
an  illegal  possession,  may  support  this  action  against  any  person 
other  than  the  true  owner.  (1  Chitty's  PL  168.  2  Sound,  47. 
d.)  If  these  principles  are  applied  to  this  case,  it  will  appear, 
at  once,  that  the  evidence  of  the  plaintiff's  right  to  the  ship  was 
very  ample.  He  was  not  only  in  the  actual,  full  and  peaceable 
possession  of  this  ship,  but  he  was  the  claimant  of  her  in  the 
District  Court ;  and  she  has  been  awarded  to  him  by  a  sentence 
of  that  Court.  The  defendants  make  this  objection  without  a 
pretence  of  right,  on  their  part,  as  they  stand  before  the  Court 
m  the  character  of  tort-feasors. 

In  the  progress  of  the  cause,  the  plaintiff  proved  himself  to  be 
tlie  owner  of  the  ship ;  and  even  if  it  was  admitted  that  the 
proof  before  given  was  insufficient,  a  new  trial  ought  not  to  be 
awarded  on  the  ground  of  want  of  proof  of  title  in  the  plaintiff, 
when  that  very  proof  was  before  the  jury,  and  is  now  spread 
on  the  record.  In  no  point  of  view  have  the  defendants  entitled 
themselves  to  a  new  trial  on  this  part  of  the  bill  of  exceptions. 

Under  the  second  exception,  it  has  been  urged,  that  the  mat- 
ters set  forth  in  the  notice  ought  to  have  been  admitted  in  mit- 
igation of  damages,  and  as  a  bar  to  the  suit.  They  were  over- 
ruled in  both  respects ;  first,  because  they  formed  no  bar  to  the 
suit ;  and,  secondly,  because  the  plaintiff's  counsel  had  distinctly 
stated  and  admitted,  that  the  defendants  had  not  been  influ- 
enced by  any  malicious  motives  in  making  the  seizure,  and  that 
they  had  not  acted  therein  with  any  view  or  design  of  oppress- 
ing or  injuring  the  plaintiff.  The  presiding  judge  held  that 
such  admission  precluded  the  plaintiff  from  claiming  any  dam- 
ages •against  the  defendants  by  way  of  punishment  or  smart  [  •  152  ] 
money,  and  that,  after  such  admission,  the  plaintiff  could  recover 
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ALBANY,     ^^^y  ^^  actual  damages  sustained ;  and  he  gave  that  direction 

January,  1816.    tO  the  jury. 

^^^^^^"""^^^^  The  defendants  have  no  cause  of  complaint,  that  the  facts 
yj^  set  out  in  the  notice  were  not  admitted  in  mitigation  of  dain- 
GKLtTov.  ages;  for  the  admission  made  by  the  plaintiii's  counsel  was 
held  to  preclude  him  from  recovering  any  thing  beyond  the 
actual  damages  sustained.  If  the  matters  contained  in  the 
notice  do  not  bar  the  plaintiff's  recovery,  he  was  entitled,  at  all 
events,  to  recover  his  actual  damages;  and  it  is  not  pretended 
that  he  has  recovered  beyond  that  amount. 

The  question,  then,  presents  itself, — and  it  is  the  only  grave 
one  in  the  case, — ^whether  the  matters  contained  in  the  notice,  if 
proved,  would  operate  as  a  bar  to  the  plaintiff's  right  of  action. 
This  question,  in  the  state  of  the  present  record,  we  should  be 
justified  in  refusing  to  hear  discussed.  The  pleas  in  bor 
embrace  the  same  matters  insisted  on  in  the  notice.  These 
pleas  have  been  demurred  to,  and  have  been  adjudged  to  be 
bad.  It  is  true  there  was  not  an  argument  upon  them,  but  it 
was  not  a  judgment  by  default.  When  the  cause  was  called, 
the  defendants'  counsel  appeared,  and  declined  to  argue  them, 
whereupon  judgment  was  given  for  the  plaintiff,  on  the  defend- 
ants' counsel  declining  the  argument.  This  act  can  be  viewed 
in  no  other  light  than  as  evincing  a  consciousness,  on  the  part 
of  the  counsel,  that  the  pleas  were  not  to  be  supported ;  and  it 
is  a  well-settled  principle  of  practice,  that  no  Court  will  hear 
the  merits  of  a  case  discussed  after  judgment.  Virtually,  we 
have  already  declared  the  pleas  bad,  and  we  should  be  justified 
in  refusing  to  hear  counsel  tell  us  that  decision  in  the  same 
cause  is  incorrect.  We  were  disposed,  however,  as  it  had  been 
suggested  that  this  cause  would  not,  probably,  rest  here,  to  hear 
the  points  argued ;  and,  on  two  grounds,  we  are  decidedly  of 
opinion,  that  the  facts  stated  in  the  notice,  if  proved,  ought  not 
to  preclude  the  plaintiff's  recovery.  We  believe  that  the  sen- 
tence of  restitution  in  the  District  Court  is  final  and  conclu- 
sive ;  that  sentence  not  having  been  appealed  from,  and  still 
remaining  in  full  force. 

It  appears  that  this  ship  was  libelled,  as  forfeited  to  the  Uni- 
ted States^  on  the  ground  that  she  was  fitted  out  at  New-York, 
with  the  intent  that  she  should  be  employed  in  the  service  of  a 
foreign  state,  to  wit,  that  part  of  the  island  of  St,  Domingo  which 
was  under  the  government  of  Petion,  to  commit  hostilities  upon 
[  *  153  ]  the  ''^subjects  of  another  foreign  state,  with  which  tlie  United 
States  oi  America  were  then  at  peace,  to  wit,  that  part  of  the 
island  of  St,  Domingo  which  was  then  under  the  government 
of  Christophe  contrary  to  the  statute  in  that  case  provided. 

The  plaintiff  appeared  before  the  District  Court,  as  claimant 
of  the  ship,  and  filed  his  answer  to  the  libel ;  and,  on  full  hear- 
ing, the  libel  was  dismissed,  and  the  ship  was  decreed  to  be  re- 
stored to  the  plaintiff;  and  a  certificate  of  reasonable  cause  for 
the  seizure  was  denied 
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It  would  seem,  at  once,  to  be  unjust  and  improper,  in  an  ac-  ALBANY, 
tion  brought  to  recover  damages  for  the  seizure  of  property,  af-  January^jsie. 
ter  it  has  been  restored  by  the  sentence  of  a  Court  of  competent 
jurisdiction,  for  any  other  Court,  and,  especially,  a  common-law 
Court,  to  rehear  the  case,  and  examine  again  into  the  propriety 
of  the  sentence,  in  a  collateral  manner.  It  would  impugn  a 
very  salutary  maxim,  Nemo  debet  bis  vexari  pro  eadem  causa ; 
and  it  would  overturn  the  well-settled  principle,  that  the  judg- 
ment of  a  Court  of  competent  jurisdiction,  proceeding  upon  a 
matter  of  which  it  had  cognizance,  cannot  be  impeached  collat- 
erally, but  that  it  stands  iirm  until  vacated  or  reversed.  But 
upon  authority,  without  regarding  the  unreasonableness  of  the 
principle  contended  for,  the  sentence  in  this  case  is  conclusive. 
In  Scott  V.  Shearman  and  others,  (2  fVm.  BL  Rep.  977.)  tres- 
pass was  brought  against  custom-house  officers  for  breaking  and 
entering  the  plaintiff's  house,  and  taking  away  his  goods.  The 
defendants  gave  in  evidence  a  copy  of  the  record  of  condemna- 
tion of  the  Court  of  Exchequer,  condemning  a  quantity  of  ge- 
neva, (the  goods  taken  from  the  plaintiff,)  and  the  principal  ques- 
tion was,  whether  this  was  conclusive.  Justice  Blackstone  de- 
livered the  unanimous  opinion  of  the  Court,  that  the  condem- 
nation was  conclusive  evidence  to  all  the  world  that  the  goods 
were  liable  to  be  seized,  and,  therefore,  the  action  would  not  lie. 

In  Henshaw  v.  Pleasance  and  others,  (2  Wm.  BL  Rep.  1 176.) 
Le  Grey,  Ch.  Justice,  Gould  and  Nares,  Justices,  referring  to 
the  case  of  Scott  and  Shearman,  say,  it  has  been  uniformly  held, 
for  above  a  century,  that  a  condemnation  of  goods,  in  the  ex- 
chequer, is  conclusive  evidence  against  all  the  world. 

It  has  been  suggested,  by  Peake,  that  a  judgment  of  acquit- 
tal does  not  seem  to  have  so  strong  an  operation  in  favor  of  the 
party  ;  but,  in  reference  to  a  case  like  the  present,  we  perceive 
no  reason  for  the  distinction,  nor  can  such  a  distinction  be 
supported  *by  authorities.  In  an  action  of  trover  for  a  parcel  [  *  154  1 
of  brandy,  before  Baron  Price,  Trinity  vacation,  1716,  an  in- 
formation in  the  name  of  the  attorney-general,  in  the  exchequer, 
and  an  acquittal  thereupon,  and  a  judgment,  were  ^ven  in  evi- 
dence, the  brandy  being  seized,  &c. ;  to  which  the  other  side 
objected  ;  but  the  judge  refused  to  admit  any  evidence  against 
this  determination,  or  to  let  the  parties  in  to  contest  the  fact  over 
again  which  had  been  tried  on  the  information.  (12  Vin.  Ab. 
95.  A.  b.  22.  pi.  1.)  In  Coolce  v.  Sholl,  (5  Term  Rep.  255.)  Lord 
Kenyon,  unhesitatingly,  declared,  that  a  judgment  of  acquittal, 
in  the  exchequer,  being  a  judgment  in  rem,  was  conclusive  as 
to  the  question  of  the  illegality  of  the  caption.  In  Meadows 
•md  wife  v.  The  Dutchess  of  Kingston,  (Amb.  756.)  a  bill  was 
filed  in  chancery,  stating  the  will  of  the  Duke  of  Kingston,  the 
devise  by  him  of  his  personal  estate  to  the  defendant  and  his 
wife  ;  that  it  was  founded  on  fraud  committed  by  the  defend- 
ant, in  imposing  herself  on  the  duke  as  a  single  woman,  thereby 
inducing  him  to  marry  her,  when  at  the  time  she  was  the  wife 
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ALBANY,     of  a  Mr.  Herveyy  and  incapable  of  becoming  the  wife  of  tlie 
jumary,  1816.  Jute,  praying  an  account  of  the  personal  estate  of  the  duke, 
12^^^        dLC.  dE.c.    The  defendant,  among  other  things,  pleaded  a  suit 
V.  in  the  consistotial  Court  of  London^  instituted  by  her  against 

OxuTov.  ^f  Hervey,  for  jactitation  of  marriage,  and  a  cross  allegation  by 
Mr.  Hervey,  that  he  was  married  to  her ;  and  that,  upon  hear- 
ing the  cause,  the  judge,  by  hb  definite  and  final  sentence,  de- 
clared that  the  defendant  then  was  a  spinster,  and  free  from  all 
matrimonial  contracts  or  espousals,  more  especially  with  Hervey* 
This  plea  was  argued,  and  Lord  Chancellor  Apshy  held  the 
sentence  of  the  consisiorial  Court  to  be  conclusiYe ;  and  he  laid 
down  the  rule  to  be,  that  whenever  a  matter  comes  tu  be  tried 
in  a  collateral  way,  the  decree,  sentence,  or  judgment,  of  any 
Court  haying  competent  jurisdiction,  shall  be  received  as  con- 
clusive evidence  of  the  matter  so  determined*  The  only  dis- 
tinction he  admitted  was,  where  the  sentence  is  not  ex  directo ; 
if  it  be  not,  it  seems  not  to  be  conclusive.  (PeoJre,  3d  edit.  76 — 
80,  and  notes^  where  other  cases  are  che<d.)  In  the  present 
case,  the  question  was  direct;  Was  this  ship  forfeited  for  the 
causes  set  forth  in  the  Gbel  ?  The  answer  of  the  District  Court 
is,  *'  She  was  not.''  We,  therefore,  have  no  hesitation  to  say, 
that,  in  a  case  like  the  present,  the  sentence  of  acquittal  is  con- 
clusive that  the  seizure  was  illegal. 
[  *  155  ]  *It  was  suggested,  on  the  argument,  that  the  decision  in  the 

District  Court  is  to  be  regarded  as  the  sentence  of  a  foreign 
Court,  and  is,  therefore,  examinable ;  but  that  Court  cannot  oe 
so  considered.  It  is  a  Court  held  in  and  for  the  district  of 
New-  York.  It  is  a  Court  constituted  under  the  constitution 
and  laws  of  the  United  Siates^  and  it  is  just  as  much  a  domestic 
trS>unal  as  this  Court. 

If,  however,  the  question  of  the  legality  of  the  seizure  could 
be  inquired  into,  we  are  equally  clear  that  the  matters  relied  on 
by  the  defendants  cannot  avail  them.  The  supposed  ground 
of  the  forfeiture  of  this  ship  has  been  already  stated :  it  was 
that  she  was  fitted  out  within  the  United  States,  with  intent 
that  she  should  be  employed  in  the  service  of  a  foreign  state,  to 
wit,  that  part  of  St.  Domingb  which  was  under  the  government 
of  Petion,  to  commit  hostilities  upon  the  subjects  of  another  for- 
eign state  with  which  the  United  States  were  then  at  peace,  to 
wit,  that  part  of  St.  Domingo  which  was  then  under  the  gov- 
ernment of  Christophe. 

To  work  a  forfeiture  of  this  ship  under  the  act  of  Congress, 
(L.  U.  S.  vol.  3.  p.  88.)  it  was  incumbent  on  the  defendants 
to  make  out  that  uiat  part  of  St.  Domingo  which  was  under  the 
government  of  Petion,  as  also  that  part  which  was  under  the 
government  of  Christopke,  were,  respectively,  independent 
states,  within  the  meaning  of  the  act.  On  this  part  of  the  case, 
this  Court  adopt  the  opinion  expressed  by  Chief  Justice  Mar- 
ihaU,  in  Rose  v.  Himley,  (4  Cranch,  272.)  "  The  colony  of 
St.  DomingOy  originally  belonging  to  France,  had  broken  the 
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bond  that  connected  her  with  the  parent  state,  and  declared     albapty 
herself  independent,  and  was  endeavoring  to  support  that  inde-  ^*°Il^!^^,lf!S 
pcndence  by  arms.     France  still  asserted  her  claim  of  sover-      russkx.!. 
e'lgnty,  and  had  employed  a  military  force  in  support  of  that  ▼. 

sovereignty.  A  war,  ae  factOj  then  unquestionably  existed  be-  ^^*""- 
tween  France  and  St.  Domingo.  It  has  been  argued  that  the 
colony,  having  declared  itself  a  sovereign  state,  and  having  thus 
taj  maintained  its  sovereignty  by  arms,  must  be  considered  and 
treated,  by  other  nations,  as  sovereign  in  fact,  and  as  being  en- 
titled to  maintain  the  same  intercourse  with  the  world  that  is 
maintained  by  other  belligerent  nations.  In  support  of  this  argu- 
ment, the  doctrines  of  Vattel  have  been  particularly  referred  to ; 
but  the  language  of  that  writer  is  obviously  addressed  to  sover- 
eigns, not  to  Courts.  It  is  for  government  to  decide  whether 
they  will  consider  St,  Domingo  *£s  an  independent  nation ;  and  [  *  Ibu  J 
until  such  decision  shall  be  made,  or  France  shall  relinquish  her 
claim,  Courts  of  justice  must  consider  the  ancient  state  of  things 
as  remaining  unaltered,  and  the  sovereign  power  of  France  over 
that  colony  as  still  subsisting." 

On  the  trial  of  this  cause,  it  was  proved  that,  under  the  n<m- 
intefcourse  act,  as  late  as  ld(>9,  vessels  and  cargoes  were  libelled, 
on  the  seizure  of  the  defendants,  for  holdinc  intercourse  with 
&.  DomingOy  as  a  dependency  of  France ;  and  that  our  govern- 
ment have  so  considered  that  island  is  a  matter  of  public  notori- 
ety. If  these  Courts  are  to  consider  the  sovereign  power  of 
France  as  stiU  subsisting  over  that  colony,  the  fitting  out  of  this 
ship,  as  stated  in  the  pleas  and  notice,  was  not  an  infraction  of 
the  statute ;  (or  neither  Petion  nor  Christophe  were  sovereign 
princes  or  states ;  and  it  was  not,  therefore,  a  fitting  out  with 
an  intent  that  this  ship  should  be  employed  in  the  service  of 
any  foreign  prince  or  state,  to  cruise  or  commit  hostilities  upon 
the  subjects,  citizens,  or  property,  of  any  other  foreign  prince  or 
state  with  whom  the  United  States  were  at  peace. 

For  these  reasons  we  are  of  opinion  that  the  motion  for  a  new 
trial  must  be  refused,  and  that  the  plaintiff*  have  judgment  on 

the  verdict.  Judgment  for  the  plaintiff. 


Russell  against  Barnes. 

D.  S.  JONES,  for  the  defendant,  moved  for  judgment,  as  ^Jj^'jjf^/?' 
in  case  of  nonsuit,  in  this  cause,  for  not  bringnff  on  the  cause  i^j^f^no^^ 
to  trial  at  the  last  sittings  in  the  city  of  New^Tmc.  and  read  an  ^^' not  brb^g 

re  J      ..  °  ^  '  to  tnalanissuo 

amdaVlt.  joined  in  thecity 

of      IV^tHm  Vetrl 

L  Hamilton,  contra,  objected,  that  the  affidavit  did  not  state  the  affidavit 
that  the  cause  could  have  oeen  tried  in  its  order,  or  that  younger  SJ^'iaJSf^couid 

bsueS  had  been  tried.  have  been  tried 

in  its  order  o« 
the  calendar,  or  that  younger  issues  were  tried,  (a* 

(a)  Vide  Cmrie  ▼.  Moon,  1  Johm.  Jtep,  491    Root  ▼.  Via^aii,  3  U.  441  ace 
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ALBANY.         Per  Curiam.     In  regard  to  issues  joined  in  the  city  and 
^,^^^!^lJ^  county  of  New-York,  the  affidavit  on  a  motion  for  a  nonsuit, 
Sloah        ^^^  ^^^  ^proceeding  to  trial,  ought  to  state  that  the  cause  might 
v^  _       have  been  tried  in  its  order  on  the  calendar,  or  that  younger  is- 
sues were  tried.     We  cannot,  judicially,  take  notice  of  the  fact. 


Wattles. 

fl57J 


Motion  denied. 


Jackson,  ex  dem.  Barhydt,  against  Clow. 

Wher«ap)ea,  .  ISSUE  was  joined  in  this  cause  the  29th  of  May,  1815,  the 
?flStmiai!^  venue  being  laid  in  the  county  of  Schenectady.  On  the  16th  of 
filed  iu  term  October,  in  October  term,  the  defendant  filed  a  plea,  puis  dar- 
T^tJi  bejSo^'  ^^i^  continuance,  and  afterwards,  but  before  the  circuit  at  which 
ed;  but  where  the  cause  was  Doticcd  for  trial,  which  was  held  on  the  last  day 
^r^aii»Hf^  of  October,  or  1st  of  November,  a  copy  of  the  plea  was  served 
vacation,  fo  as  on  the  plaintiff's  attorney,  who,  without  regarding  the  plea,  or 
offend  ^hi^  the  entering  it  on  the  nisi  prius  record,  had  the  defendant  called, 
circuit  to  pre-  and  ou  ius  default  in  not  confessing  lease,  entry,  and  ouster,  a 
t^y\  necoi^  nonsuit  was  entered.  A  certified  copy  of  the  plea  was  tender- 
ly- ed  at  the  circuit,  when  the  cause  was  called. 

M\Koun,  for  the  defendant,  moved  to  set  aside  the  nonsuit, 
and  all  subsequent  proceedings,  for  irregularity,  with  costs. 

/.  V.  N,  Tates,  contra. 

Per  Curiam.  The  plea  of  puis  darrein  contintuince  veas  put 
in  in  proper  time ;  and  the  only  question  is,  whether  the  defend- 
ant was  bound  to  serve  a  copy  of  it  at  the  time.  Where  the 
matter  of  the  plea  arises  so  as  to  render  it  necessary  that  the 

Elea  should  be  filed  in  term  time,  a  copy  of  it  must  be  served ; 
ut  where  the  matter  arises  in  vacation,  so  that  the  plea  can 
only  be  offered  at  the  circuit,  in  order  to  prevent  a  trial,  a  copy 
neeid  not  be  served. 

Motion  denied. 


[  •  158  ]  *Sloan  against  Wattles. 

The  attorney  N.  WILLIAMS,  for  the  defendant,  moved  to  set  aside  the 
^t  hnl%etw!^n  copias  iu  this  cause,  on  the  ground  that  the  sheriff  had  altered 
dajy  of  Bcapi.18  the  retum  day  of  the  writ. 

^iT'and/w'here  I^  appeared  that  tlie  plaintiff's  attorney,  on  sending  the  wnt 
ihe%herinri«au-  to  the  sheriff,  had  instructed  him,  in  case  he  did  not  receive 
^^rjj^cd  "by  the"  5 he  writ  in  time  to  be  served  before  the  return  day,  to  alter 
aitorney  to  ai-  it.  The  sheriff  scrvcd  the  writ,  and  was  about  taking  a  bond 
!fa\/iiTcase*the  ^r  appearance,  when  he  discovered  that  the  return  day  was 

wnt  '*amiot  be 

•erveii  before,  he  may  make  the  alteration  before  bail  is  taken  or  appearance  is  endorsed,  (a) 

{a)  Vide  Sullivan  v.  Alexander^  1^  Johns,  Rev.  3.  Filkmt  y.  Brockway,  19  Johnt.  Rep,  IKK 
People  V.  Singer,  1  Cowen,  41.    Roee  v.  Luther,  la,  42.  note. 
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past;   he  then  altered  the  return   day,  and   served  the    writ     ALBANY, 

anew.  January,  1816. 

L  Hamilton,  contra.  Forbes 

V. 

Per  Curiam.  The  attorney  might  have  altered  the  test  and  ^^-^sh^w* 
return  of  a  writ  before  it  had  been  served ;  and  the  sheriff  was 
fully  authorized,  by  the  attorney,  to  make  the  alteration,  in  case 
it  should  be  necessary.  We  think  the  sheriff,  in  this  case,  had 
not  proceeded  so  far  but  that  he  might  exercise  the  power  given 
to  him  by  the  attorney,  and  that  the  motion,  therefore,  ought 
to  be  denied. 

Motion  denied. 


Forbes  and  Nelson  against  Glashan. 

HENRY,  for  the  plaintiffs,  moved  to  set  asi4e  the  convic-  The  tervie« 
tion  of  forcible  entry  and  detainer,  in  this  case,  for  irregularity,  q^?,^*"^  a^^^^JJ 
and  that  Forbes  and  Nelson  be  restored  to  the  lot  and  messuage,  of  forcible  entry 
&c.,  of  which  they  had  been  dispossessed  by  means  of  the  con-  ^^  hs^^l^ 
viction,  or  for  such  order  as  the  Court  might  think  proper  to  by  affixing  a 
grant,  in  the  premises.  He  read  a  great  many  papers  and  af&da-  SS*'^^^']JIlSif 
vits,  *but  the  important  point  on  which  he  rested  his  applica-  [  *  159  ] 
tion,  was  the  want  of  due  service  of  notice  of  the  time  and  and  suitable 
place  of  executing  the  warrant  of  inquiry  of  the  entry  and  de-  S^SsesTas  the 
tainer.  The  justice,  in  his  return,  stated  the  service  to  have  m>ntdoorofthe 
been  by  delivering  the  notice  in  writing  to  the  person  against  fiveSj^ti^aoI 
whom  the  complaint  was  made  ;  but  it  appeared,  from  the  affi-  t>ce  personally 
davit  of  the  person  who  served  the  notice,  and  which  affidavit  it  ^mstv^^tbe 
was  agreed  should  be  considered  as  part  of  the  return,  that  eompiaint  is 
"  he,  the  deponent,  did  not  find  Forbes  and  Nelson  on  the  prem-  J^J^^.**"  *** 
ises,  at  the  time  of  serving  the  notice,  but  he  put  up  the  same  Where  the  af* 
on  the  house,  in  a  conspicuous  place,  and  gave  notice  to  a  wo-  vice^of^^notfce 
man,  then  in  the  house,  and  on  the  premises,.of  the  said  notice."  ttaied,  that  the 

party  was   not 

/.  Hamilton,  contra,  cited  ShotweWs  case,  10  Johns.  Bep. 304.  JSdSJHS^ 
(See  S.  C.  Clason  v.  ShotweU,  in  Error,  12  Johns.  Jtep.  31.)       tice  was  <'pot 

np  on  the  house 

Per  Curiam.    We  consider  the  afiidavit  of  the  service  of  the  inacons|acuous 
notice,  by  the  consent  of  the  counsel,  as  if  incorporated  in  the  tad  not  to  be 
return.     The  act  (sess.  11.  ch.  6.  s.  3.  1  N.  JR.  L.  96.)  (a)  di-  ^^^^ .  ^^ 
rects,  that  a  notice  in  writing,  of  the  time  and  place  of  the  re-  was  seT^!^ 
turn  of  the  precept  of  inquiry,  should  be  "  affixed  up  in  some  ^  tlSS'" 
public  and  suitable  place,  upon  the  lands  or  tenements,"  &c.,  ***"  ^^ 
"  or  be  delivered  to  the  party  against  whom  such  complaint  is 
made,  if  such  party  be  on  the  premises."     The  true  construc- 
cion  of  the  act  is,  that  the  service  must  be  on  some  public  and 
suitable  place  on  the  premises,  or  personally  on  the  party.     It 
should  appear  that  every  thing  had  been  done,  in  the  power  oi 
the  party,  to  bring  the  notice  home  to  the  person  who  was  en- 
fa)  2  R.  8. 50e. 
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ALBANY,     titled  to  receive  it,  according  to  the  intention  and  direction  of 

Januaiy,  18(6.  the  act.     The  affidavit,  in  fliis  respect,  is  defective.     If  it  had 

^'^^^^^^^^  stated  that  the  notice  had  been  affixed  on  the  front  door  of  the 

RvLi.       house,  or  in  a  public  and  suitable  place,  it  would  have  been 

sufficient;  but  we  can  intend  nothing  but  what  is  expressly 

stated  in  the  affidavit.    The  proceedings,  therefcu^,  must  be  set 

aside,  and  the  possession  restored. 

The  following  rule  was  accordingly  entered.  "  Ordered  that 
the  conviction  of  forcible  entry  and  detainer,  in  this  cause,  be 
set  aside,  or  quashed,  for  irregularity ;  and  that  the  said  James 
Forbes  and  James  Nelson  be  restored  to  the  possession  of  the 
lot  and  messuage  of  which  they  have  been  dispossessed  bv 
means  of  the  scud  conviction." 


[  •  160  ]  •        •GENERAL  RULE. 

JojMiary  13th,  1816. 

Obdered,  that  the  sixth  Rule  of  January  term,  1799,  as  to 
preparing,  amending,  and  settling  aueSf  shall  extend  to  casei 
made  svbject  to  the  opinion  of  the  Court. 


■KB  or  JAMUAllT  TBftlf. 


CASES 

0 

ARGUED  AND  DETERHIN£D 

Atiiirrme  ^aurt  of  SDfttTrftatttte 

OV  TUB 

STATE  OF  NEW-YORK, 

tM  MAT  TEKtfy  1816,  IN  THE  FORTIETH  TEAR  OF  OUR  INDEPENDENCE, 


Gracie  against  The  New-York  Insurance  Company. 

THIS  was  an  action  on  an  open  policy  of  insurancei  dated  insnraMe  on 
the  8th  of  May  J  1807,  on  the  caq^o  of  the  American  ship  Maryt  \f^^oHc  ^to 
Biekards  master,  on  a  voyage  '^  at  and  from  Netth-York  to  Ant-  4^**^-"  ^* 
Vferp ;  if  blockaded,  to  a  port  not  Uockaded,''  "  upon  oofiee  in  {£?  ibiFT^^ 
casks,  sugar,  and  ashes/'  ''  Warranted  not  to  abuidon,  if  cap*  ^^  ^^  * 
tured,  until  condemnation,  or  until  after  a  detention  of  six  teer,  and'^'w^ 
months  after  adrice  is  receired  of  her  capture.  The  exp<Mrter,  ^^i^^?^2^ 
not  the  importer."  The  cause  was  tried  at  the  New-York  sit-  ^^'i^d^^ 
tings,  before  Mr.  Justice  Yates^  in  May,  1814,  subject  to  the  ^  ^^^  ^^^ 
opinion  of  the  Court,  on  a  case,  with  permission  to  either  party  ^ud^^^- 
to  turn  the  *same  into  a  special  verdict.  The  case,  however,  '[  *'l62  ] 
instead  of  stating  the  facts  as  they  would  have  been  found  by  ^^^  ^'iS^^' 
the  special  verdict  of  a  jury,  set  out  all  the  evtisnce,  consisting  ^ed  forcewB« 
of  depositions,  letters,  &c.,  in  hoc  verba.  P"i  <>»  b<»«Jj 

The  following  are  all  the  parts  of  the  evidence  it  is  thought  C!!tii  heramVai 
material  to  state :—  ^ iut'^pkd^ 

The  master,  in  his  deposition,  stated,  that  the  ship  sailed  on  iso?,  where  s&' 
the  voyage  insured,  the  10th  of  May,  1807.  On  the  10th  of  J^,',^*^^®^^. 
Juney  she  was  boarded  t^  an  English  privateer,  and  carried  go,  nor  to'dc- 
into  Portsmmthy  in  Englmdy  where  the  master  made  his  prot-  ^"^JJ'fo^'^^! 
est ;  and,  being  released  by  an  order  of  the  Ck>urt  of  Admiralty,  ^  kept^  on 

board  oy  the 
officer  of  the 
oostoms.  On  applieatioa  by  llie  constflfneof,  loaye  was  obtainod  from  the  Frtneh  goyeniment,  throafh  its 
niiiisterSy  to  land  the  eargo,  uuder  the  direction  of  the  officer  of  the  customs,  on  coodition  of  its  being 
placed  in  depot,  in  the  cuMom-house  stores,  until  the  decision  of  the  Emperor  of  /Vance  could  be  obtain- 
•d.^  After  remainiag  in  this  stale  of  sequestration  ootil  1810,  the  carco  was  sold  by  order  of  the  emperor, 
and  the  proceeds  paid  into  his  caiMc  dTamortistement.  Held  that  there  was  a  total  loss  of  the  cargo,  by 
the  arreat,  restrcdtd,  and  cUtainmeni,  of  the  French  government 
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NEW- YORK,  he  Bailed  on  the  11th  of  July,  and  arrived  in  Flushing  roads  on 

May,  1816.     ^jj^  i^^  q[  Juty^  when  they  took  on  board  ar  pilot.     An  armed 

^"^^^^^^^  force  was  put  on  board,  which  continued  on  board  until  the 

V.  ship  reached  Antwerp,  and  until  the  cargo  was  landed.     There 

N.  Y.  iws.  Ck).  ^gj.^  ^^^  ^jp  three  ships  of  war  lying  in  Flushing  roads  at  ihe 

time  the  Mary  entered  there ;  and  she  could  not  have  gone  to 
sea  again  without  being  boarded  by  some  of  them.  The  armed 
force  which  came  on  board,  inquired  of  the  master,  whether  he 
had  been  in  England,  and  he  answered,  that  he  had  been  cap- 
tured and  carried  in  there.  Nothing  was  said  about  his  being 
allowed  to  enter  and  land  his  cargo  at  Antwerp ;  nor  was  he 
warned  not  to  go  there,  or  to  any  other  port.  The  masler  stated 
that  he  had  no  control  over  his  ship,  nor  the  power  of  directing 
where  she  should  go,  until  after  the  cargo  was  landed.  That, 
when  the  ship  arrived  at  Antwerp,  the  custom-house  officers,  in 
consequence  of  the  ship  having  been  carried  into  England,  kept 
the  armed  force  on  board  of  her,  and  refused  to  give  permission 
to  land  the  cargo,  until  the  25th  of  August,  when  permission 
was  received,  as  he  understood,  from  Paris,  to  land  the  cargo,  on 
condition  that  it  should  be  deposited  in  the  stores  of  the  custom- 
house, which  was,  accordingly,  done.  The  armed  force  on 
board  he  believed  to  be  Frenchmen,  but  he  neither  understood 
nor  spoke  French  or  German.  On  his  cross  examination,  he 
verified  a  protest  made  by  him  at  Antwerp,  and  stated,  that 
several  American  ships  were  at  Antwerp,  in  the  same  situation, 
none  of  which  left  that  place  with  their  cargoes.  He  never  in 
quired  of  the  consignee,  or  any  other  person,  whether  he  could 
depart  with  his  cargo,  but  waited  for  orders  for  landing  it,  and  did 
land  it,  in  pursuance  of  orders  received  from  the  consignee,  on 
the  25th  of  August,  and  returned  to  New-York  with  the  ship  in 
[  *  163  ]  ballast.  The  *clerk  of  the  consignees,  and  a  custom-house  oflicer, 
also,  took  an  account  of  the  landing  of  the  cargo ;  and  the  clerk 
gave  a  receipt  on  his  set  of  the  bills  of  the  lading.  That  he  had 
no  communication  with  the  custom-house  ofiicers  at  Antwerp 
before  landing  his  cargo ;  he  did  not  remember  whether  he  en- 
tered his  ship,  or  not,  before  he  had  orders  to  land  his  cargo ; 
that  he  knew  nothing  of  any  permission  from  Parts  to  land  it ; 
that  he  acted  in  pursuance  of  orders  from  the  consignees,  by 
whom  he  was  directed  to  land  it.  He  did  not  know  for  what 
purpose  the  armed  men  were  put  on  board,  but  supposed  it  was 
to  guard  the  vessel ;  nor  did  he  recollect  their  number,  nor 
whether  the  same  men  who  came  on  board  at  Flushing  con- 
tinued to  Antwerp ;  they  might  have  been  the  same  or  others. 
He  knew  nothing  of  any  arrangement  between  the  consignees 
and  the  French  government  about  landing  the  cargo,  nor  of  the 
terms  or  conditions  on  which  it.  was  landed.  That  he  did  not 
know  the  reason  why  he  did  not  state,  in  his  protest,  that  the 
vessel  was  taken  possession  of  by  an  armed  force  in  Flushing 
roads,  but  supposed  that  he  did  not  think  it  necessary.  Severu 
HO 


OF  THE  STATE  OF  NEW-YORK.  163 

of  the  master's  answers,  in  this  respect,  to  the  questions  put  to  new-york, 
him,  appeared  confused  and  inconsistent.  ^*^»  ^^*^- 

Jacob  Ridgeway,  who  was  the  American  consul  at  Antwerp,   ^^J^^^^^]^ 
and  resided   there   from   1801  to   1808,  and,  afterwards,   at  v. 

Paris,  until  1810,  deposed,  that  the  Mary,  and  several  other  ^*  ^'  *'"•  ^ 
ships,  which  he  specified,  arrived  at  Antwerp,  in  1807,  and 
had  either  been  boarded  by  English  vessels,  or  touched  at 
English  ports,  and  some  of  them  were  consigned  to  his  house. 
That  they  were  not  permitted  to  depart  with  their  cargoes ;  and 
demand,  for  that  purpose,  was  made  to  the  director  of  the  cus- 
toms, and,  afterwards,  to  the  Emperor  of  France  through  the 
minister,  but  without  effect.  The  whole  of  their  cargoes  were 
put  into  depot,  or  the  stores  of  the  custom-house,  and  were,  af- 
terwards, sold  by  the  special  order  of  the  emperor,  and  the  pro- 
ceeds placed  in  his  caisse  d'amortissement,  or  sinking  fund.  That 
the  Mary  was  consigned  to  Parish  fy  Co.,  and  he  did  not  be- 
lieve that  she  could  have  departed  without  a  special  order  from 
the  emperor,  and  he  did  not  believe  that  any  such  order  could 
have  been  obtained ;  and  his  impression  was,  that  the  consignees 
did  endeavor  to  obtain  such  permission,  through  the  agents  of  the 
government.  The  cargo  of  the  Mary  was  placed,  by  the  order  of 
the  director  of  the  customs,  in  the  depot,  or  custom-house  stores, 
and  under  the  direction  *of  the  officers  of  the  customs.  The  [  *  1 64  1 
consignees  could  not  either  sell  or  deUver  the  cargo ;  it  was  sold 
by  order  of  the  emperor.  The  custom-house  officers  said  they 
could  not  permit  any  American  vessels,  which  had  been  boarded 
by  British  vessels,  or  touched  at  British  ports,  to  depart,  with- 
out the  special  leave  of  the  emperor ;  and  he  believed  the  Mary 
could  not  have  left  Antwerp,  with  her  cargo,  without  such  spe- 
cial permission.  He  did  not  know  whether  force  was  used  m 
landing  the  cargo,  but  believed  it  was  landed  by  direction  of  tne 
custom-house  officer.  The  cargoes  of  all  the  seven  vessels 
mentioned  by  him,  including  the  Mary,  were  landed  and  placed 
in  depot,  &c.,  under  sequestration ;  and  contrary,  be  believed, 
to  the  wishes  of  the  consignees.  As  to  the  vessels  consigned 
to  his  house,  he  spoke  positively.  Repeated  applications  for 
permission  to  depart,  with  their  cargoes,  were  made  without 
success.  There  was  no  prohibition,  in  this  respect,  as  to  vessels 
which  had  not  been  boarded  by  British  ships  of  war,  or  touched 
at  British  ports. 

The  consignees,  in  their  letter  to  the  plaintiff,  of  the  23d  of 
July,  1807,  after  mentioning  the  arrival  of  the  Mary,  say,  "  they 
are  going  to  send  all  her  papers  to  Paris,  in  order  to  obtain 
leave  to  land  her  cargo."  "  The  cargo  will  remain  under  the 
control  of  the  custom-nouse,  until  a  decision,  which  we  have  no 
great  hopes  of  being  shortly  given."  In  their  letter  of  the  10th 
of  August,  they  write ;  "  We  are  yet  without  any  decision,"  &c., 
"  nor  have  we  obtained  leave  to  land  the  Mary^s  cargo."  In 
September  following,  they  again  wrote:  "Enclosed  you  will 
find  a  printed  note,  by  which  you  will  see  that  our  government 
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NEW-YORK,  is  fully  detenfiined  to  enf<M«e  the  execution  of  the  decree  of  the 
May,  1816.  ^  21st  of  November  J*    "  Not  long  after  we  wrote  you  last,  we 
had  leave  to  land  the  Mary^t  cargo."     "  We  are  apt  to  imagine 
'v."'*       that  something  is  still  to  be  determined  in  regard  to  such  vessels 

N.  Y.  lifs.Co.  whose  cargoes  have  been  landed,  by  permission  of  the  director- 
general  of  the  customs,  authorised  by  the  minister  of  finance. 
Are  those  cargoes  to  be  admitted,  or  not  ?  Are  they  to  be  ad- 
mitted under  certain  restrictions  or  conditions,  or  are  they  to  be 
sent  back  ?''  In  their  letter  of  the  14th  of  Aprily  1806,  they 
say :  '<  We  have  not  discontinued  a  moment  doing  every  thing 
we  could  to  obtain  the  admisrion  of  the  sequestered  cargoes  per 
the  Perseverance  and  Mary;  but  all  without  success."  *'  We 
still  flatter  ourselves  that,  whatever  may  be  the  decision  which 
may  be  pronounced  hereafter,  in  regard  to  the  American  cargoes 

[*  165  ]  ^seized  in  our  ports,  in  consequence  of  the  decrees  of  the  Sdd 
of  November  and  Hth  of  December,  1807,  there  will,  be  an  ex- 
ertion made  in  favor  of  those  which,  like  yours,  have,  previ- 
ously to  these  decrees,  been  admitted,  provisionally,  by  the 
minister  of  finance,  and  the  director-general  of  the  customs." 
**  We  have  petitioned  to  be  permitted  to  re-export  those  cargoes ; 
but  we  do  not  suppose  it  will  be  granted." 

In  their  letter  of  the  30th  of  May,  1808,  they  wrote  :  <<  We 
continue  in  the  same  uncertainty  as  to  the  sequestered  cargoes ; 
no  decision  hai4ng  yet  been  given."  On  the  fourth  of  Avgust, 
1806,  they  again  wrote :  "  We  have  the  honor  to  inform  you, 
that,  by  an  imperial  decree  lately  issued,  it  is  ordered,  Ist.  That 
the  cargoes  entered  into  our  ports,  before  the  decrees  of  JVo- 
vember  and  December,  1807,  (which  comprehend  those  under 
sequestration,^  be  sold  immediately  by  public  sale,  and  the  pro- 
ceeds be  paid  into  the  caisse  JPamortissement.  2.  That  an  in- 
3uiry  shall  be  made,  in  order  to  prove  that  the  goods  are  not 
triiish  furoperty.  3.  That  the  emperor  reserves  to  himself  the 
right  of  pronouncing  on  the  result  of  such  inquiry." 

It  appeared,  from  subsequent  letters,  that,  after  exhibiting  the 
fullest  proofs  of  American  property,  and  various  applications, 
no  release  of  the  cargo  could  be  obtained ;  but  it  was,  in  June, 
1810,  sold  by  order  of  the  emperor,  and  the  proceeds  paid  into 
the  caisse  d*amortissemeni.  On  receiving  information  of  the 
sde,  the  plaintiffs,  on  the  13th  of  July,  1810,  made  a  formal 
abandonment  to  the  defendants  for  a  total  loss. 

D.  B.  Ogden,  and  S.  Jones,  jun.,  for  the  plaintiffs.  They 
cited  Speir  v.  Neto^YorJc  Ins.  Co.,  3  Johns.  Rtp.  88.  Mumford 
v.  Phanix  Ins.  Co.,  7  Johni.  Rep.  449.  460.  Broum  v.  The 
Phoenix  Ins.  Co.y  4  Binney^s  Rep.  445.  5  Binney,  403.  Savage 
V.  Peasants. 

T.  A.  Emmet,  and  Wdls,  contra. 

Platt,  J.    The  plaintiff  claims  as  for  a  total  loss,  under  a 
policy  of  insurance  upon  the  caigo  of  the  ship  Mary,  on  a  vov 
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age  "at  and  from  Neio^York  to  Antwerp;  if  blockaded,  to  a  NEW-YORK, 
port  not  blockaded."     "  Warranted  free  from  seizure,  for,  or    ^^y*  *^*^- 
OD  account  of,  any  illicit  or  prohibited  trade."  ^'^raci^^ 

On  her  voyage,  the  ship  was  captured  by  an  English  privateer,  ▼. 

^^d  carried  into  Portsmouth,  where  she  was  liberated  by  a  de-  ^'  ^*  *"'"  ^' 
cree  of  admiralty,  and  then  pursued  her  voyage.  [  *  166  ] 

On  the  2l8t  of  Jtdy,  1807,  she  arrived  at  Antwerp,  and 
moored  off  the  city. 

About  the  1st  of  September,  1807,  the  cargo  was  landed  at 
Antwerp ;  and,  I  think,  the  only  question  is,  whether,  at  the  time 
it  was  so  landed,  it  was  under  the  "  arrest,  restraint,  or  detain- 
ment^^ of  the  French  government. 

By  the  7th  article  of  the  Berlin  decree,  (21st  of  November, 
1806,)  it  was  ordained,  that  ^^  no  vessel  coming  directly  from 
England,  or  from  the  English  colonies,  or  having  been  there 
since  the  publication  of  the  present  decree,  shall  be  received 
into  any  port/' 

To  go  into  a  Frendi  port,  for  the  purpose  of  requesting  a 
special  permission  to  land  a  cargo,  upon  a  full  explanation  Siat 
the  vessel  had  come  directly  from  an  English  port,  would  not 
be  a  violation  of  the  Berlin  decree,  whether  such  application 
were  successful  or  not.  For,  if  the  French  government  refused 
permission  to  land  the  cargo,  the  l^al  consequence  was,  that 
the  vessel  had  a  right  to  depart  with  her  cargo,  and  seek  another 
market ;  and  if  permission  for  landing  the  cargo  was  granted, 
with  a  full  knowledge  that  the  vessel  had  come  from  an  English 
port,  such  consent  (by  the  emperor  himself,  as  in  this  case) 
would  be  a  revocation  of  that  decree,  in  regard  to  that  particu- 
lar ship  and  caigo. 

The  8th  article  of  the  Berlin  decree  provides,  accordingly, 
Uiat  ^'  every  vessel  contravening  the  above  clause,  by  means  of 
a  false  declaration,  shall  be  seized ;  and  the  vessel  and  cargo 
confiscated,  as  if  they  were  English  property." 

I  can,  therefore,  see  no  ground  to  suppose  that  the  caigo  of 
the  Mary  was  seized  and  cond^nned  for  a  violation  of  the  Ber- 
Un  decree;  especially  as  the  decree  of  condemnation  does  not 
allege  that  as  the  cause.  If  the  assured  had  committed  an  in* 
fraction  of  the  BerUn  decree,  why  was  the  ship  permitted  to 
depart  ?  The  penalty  of  that  decree  was  a  forfeiture  of  the 
vessel,  as  well  as  her  cargo. 

It  is  observable  that  the  condemnation  of  this  cargo  was  not 
until  after  the  Milan  decree  of  the  lldi  of  NovenAer,  1807,  al- 
though the  sequestration  was  long  before  that  decree. 

The  MUem  decree  declares  all  foreign  vessels  lawful  prize, 
*which  have  submitted  to  be  searched  by  an  English  ship,  or      [  *  167  ] 
have  come  from  an  English  port. 

The  fair  presumption  is,  that,  in  condemning  this  cargo,  die 
emperor  exercised  a  special  arbitrary  power,  ex  post  facto,  inas- 
much as  the  case  of  the  Mary  was  exactly  withm  the  policy  of 
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NEW-YORK,  the  JSUlan  decree,  although  she  came  into  the  French  port  fifteen 
May,  1816.     months  before  the  date  of  that  decree. 

There  is,  therefore,  no  evidence  of  a  breach  of  warranty,  on 
"v."'"  the  part  of  the  assured,  against  ^'  illicit  and  prohibited  trade.'* 
N.  Y.  Ih8.  Co.  But  jf  tjj^  landing  of  the  cargo  were  the  voluntary  and  un- 
constrained act  of  the  consignees,  having  the  free  election,  either 
to  send  away  the  cargo,  or  to  land  it,  then  it  is  clear  that  the 
defendants  are  not  liable,  because  their  risk  terminated  upon  the 
safe  and  unrestrained  landing  of  the  goods  insured,  at  the  port 
of  destination. 

That  the  cargo  was  sequestered,  and,  afterwards,  sold  by  order 
of  the  French  government,  is  undeniable ;  and  the  only  material 
inquiry  is  resolved  into  a  question  of  fact,  viz.  Was  the  seizure, 
or  sequestration,  in  this  case,  before  the  landing  of  the  cargo  1 

The  testimony  of  Richards^  the  master,  upon  his  direct  ex- 
amination, is  clear  and  explicit,  that  when  the  Mary  arrived  in 
Flushing  roads,  there  were  two  or  three  ships  of  war  there ; 
that  an  armed  force  was  put  on  board  the  Mary ;  that  they  in- 
quired of  him  whether  he  had  been  in  England;  that  he  in- 
formed them  he  had  been  captured  and  carried  in  there ;  that 
the  armed  force  continued  on  board  until  the  arrival  of  the  ship 
at  Antwerp,  and  until  the  landing  of  the  cargo ;  and  that  be 
never  had  the  control  of  the  ship,  nor  the  power  of  directing 
where  she  should  go,  until  after  the  cargo  was  landed ;  that, 
on  the  25th  of  August,  1807,  (he  understood,)  permission  was 
given  to  land  the  cargo,  on  condition  that  it  should  be  deposited 
in  the  stores  of  the  custom-house ;  and  it  was  landed  and  de- 
posited accordingly. 

The  credit  of  the  master  is  in  some  degree  impeached  by  his 
confused  and  incoherent  answers  to  the  cross  interrogatories ; 
but  it  is  strongly  corroborated  by  the  testimony  of  Jacob  Bidge- 
way,  then  American  consul  residing  at  Antwerp. 

He  swears;  that,  at  the  time  when  the  Mary  lay  at  Antwerp, 
with  her  cargo  on  board,  there  were  six  other  American  vessels, 
with  iheir  cargoes,  also  lying  there,  all  having,  like  the  Mary, 
[  *  168  ]  *touched  at  an  English  port  on  their  voyage  to  Antwerp;  that 
four  of  those  vessels  were  consigned  to  himself;  and  the  other 
three,  including  the  Mary,  were  consigned  to  David  Parish 
fy  Co.  He  further  sw^ears,  '^  that  the  said  vessels  which  came 
addressed  to  his  house,  and  which  had  touched  at  English  ports 
in  their  passage  out,  were  not  permitted  to  depart  with  their 
cargoes ;  that  he  demanded  permission  for  the  departure  of  their 
cargoes  ;  the  first  demand  was  made  to  the  director  of  the  cus- 
toms, and  afterwards  to  the  Emperor  of  France,  through  the  me- 
dium of  his  minister,  all  ivithout  effect.*'  He  further  testifies, 
that,  "  to  the  best  of  his  knowledge  and  belief,  the  whole  of  the 
cargoes  of  those  seven  vessels  were  put  into  the  depot,  or  cus- 
tom-house stores,  and  were,  afterwards,  sold  by  a  special  order 
of  the  emperor,  and  the  funds  arising  from  the  sales  placed  in 
his  caisse  d* amortissement 
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With  regard  to  the  ship  Mary,  he  says,  "  I  do  not  believe  it  new-vork, 
was  possible  for  her  to  have  departed  from  Antwerp^  with  her  ^^JJ^ij^fJ^ 
cargo,  for  any  other  port,  without  the  special  permission  of  the       gracie 
Emperor  of  France.     I  do  not  believe  that  any  such  permission  v. 

could  hawe  been  obtained ;  and  the  impression  of  my  mind  is,  ^  ^  •  ^''*'  ^'^ 
that  the  consignees  (of  the  Mary)  did  make  efforts  to  obtain 
such  permission."  Mr.  Bidgeway  further  testifies,  that  '^  the 
cargo  of  the  Mary  was  deposited,  by  order  of  the  directors  of  the 
customs,  in  the  depot,  or  custom-house  stores,  and  under  the 
control  of  the  custom-house  officers.  The  consignees  could  not, 
to  the  best  of  his  knowledge  and  belief,  either  sell  or  deliver 
said  cargo ; "  and  ^'  this  cargo  was  sold  by  special  order  from  the 
emperor;''  that  ^Hhe  reason  assigned  by  the  custom-house 
officers,  for  not  permitting  American  vessels  that  had  either  been 
boarded  by  British  ships  of  war,  or  touched  at  British  ports,  to 
depart  with  their  cargoes,  was,  that  they  could  not  do  it  without 
the  special  permission  of  the  emperor."  He  further  adds,  that 
"  the  cargoes  of  the  seven  vessels  were  all  landed  and  put  into 
the  depot,  under  sequestration,  as  he  believes,  contrary  to  the 
wishes  of  the  consignees." 

Bidgeway* $  official  station  afforded  him  the  best  means  of 
knowing,  and  it  was  his  duty,  as  American  consul,  to  ascertain 
the  trum  On  that  point.  He  swears  that,  on  inquiry  at  the  prop- 
er office,  he  waj3  told  that  ^^  American  vessels,  having  touched 
in  Englandy^  &c.,  could  not  be  permitted  to  depart  with  their 
cargoes,  without  special  permission  of  the  emperor.  I  consider 
*this  declaration  as  strong  evidence,  in  itself,  of  "  restraint "  [  *  169  ] 
upon  this  vessel,  to  which  the  language  of  the  public  officer  was 
expressly  applicable.  "  Arbitrary  restraint  of  princes  "  is  often 
exercised  in  an  equivocal  and  insidious  manner ;  and  it  may 
not  be  the  less  certain,  although  the  evidence  of  it  be  not  frankly 
and  palpably  addressed  to  oursenses.  The  testimony  of  Bidge- 
tffay,  although  less  positive  and  direct,  in  regard  to  the  Mary,  is 
positive  proof,  to  show  that  the  three  cargoes  consigned  to  him 
were  under  arbitrary  restraint;  and  that  fact  alone  greatly 
strengthens  the  credibiUty  of  Captain  Bichards,  who  swears, 
positively,  as  to  the  like  restraint  upon  the  cargo  of  the  Mary; 
all  those  cargoes  being  in  the  hke  predicament. 

The  extracts  of  letters  from  l^avid  Parish  fy  Co.,  to  the 
plaintiff,  are  not  inconsistent  with  the  testimony  of  Capta'm 
Bichards  and  that  of  Mr.  Bidgeway.  These  letters  do  not  ex- 
pressly state  when,  and  how,  the  seizure  of  this  cargo  was 
made ;  but  they  speak  of  it  as  "  under  sequestration,"  before  the 
decree  for  its  sale ;  and,  if  sequestered,  when  did  that  take  place  ? 
It  remained  in  the  depot,  under  the  entire  control  of  the  govr 
ernment,  from  the  moment  of  its  landing  until  the  decree  of 
sale ;  and  whether  the  sequestration  took  place  as  soon  as  the 
vessel  arrived  in  the  Scheld,  or  at  Antwerp,  as  may  be  inferred 
from  the  testimony  of  Bichards  and  of  Bidgeway  or  whether 
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NEW-YORK,  the  cargo  was  sequestered  while  in  the  very  act  of  landing,  ii 
May,  1816.     ^^s  equally  covered  by  the  policy. 

^"■^^^^^j]^       It  is  worthy  of  remark,  that  the  letters  of  David  Parish  fy  Co, 
V.  were  written  while  they  were  within  the  reach  of  the  strong 

N.  Y.  iyf.Co.  g^j  despotic  arm  of  Napoleon;  and  that  all  their  letters  were 
liable  to  his  inspection ;  which  may  account  for  their  writing  as 
little,  and  as  seldoniy  as  possible,  of  the  violent  acts  of  the  French 
government;  especially  as  they  were,  during  all  that  time, 
most  humbly  supplicating  the  clemency  of  Napoleon,  in  regard 
to  this  very  cargo.  It  would,  therefore,  have  been  impolitic  and 
unsafe  to  have  written  the  plain  truth,  that  these  goods  were 
seized  as  soon  as  they  came  within  the  power  of  the  French 
government ;  not  for  the  violation  of  any  law,  but  as  an  act  of 
capricious  and  arbitraiy  despotism.  From  the  whole  tenor  of 
their  letters,  however,  I  cannot  entertain  a  doubt,  that,  if  inter- 
rogated expressly  upon  the  point,  they  would  have  sworn,  in 
accordance  with  the  other  witnesses,  that  the  cargo  was  held 
under  the  control  of  the  government,  so  that  it  could  neither  be 

[  •  170  ]  •landed,  nor  exported,  by  the  owner,  at  any  time  after  its 
arrival  at  Antwerp. 

It  appears  that  the  cargo  was  landed  upon  the  express  appli- 
cation and  request  of  the  consignees,  under  a  condition  that  it 
should  remain  in  the  depot,  under  the  control  of  the  custom- 
house, until  the  emperors  decision  should  be  made.  But  if  the 
cargo  was  under  arrest  or  sequestration  while  it  remained  on 
board  the  ship,  in  port,  the  benefit  of  this  policy  was  not  waived, 
nor  lost,  by  consenting^ to  the  landing  of  the  cargo  under  the 
restriction  imposed.  The  petition  to  land  the  gqpds,  undet 
such  circumstances,  was  a  request  merely  to  modify  the  restraint, 
already  imposed  by  the  government,  by  removing  the  seques- 
tered cargo  from  the  ship  to  the  store-house;  both  equally 
within  the  territory  and  control  of  the  French  government. 
7he  fair  and  legitimate  object  of  that  modification,  undoubtedly, 
AvaSj  (that  the  snip  might  depart;  to  which  there  was  then  no 
^mpe^iiae^t. 

I  think  tti^  decided  weight  of  evidence  establishes  the  fact, 
Ifaa^  the  cargo  of  the  Mary  was  lost  to  the  assured,  by  the  ^*  ar- 
rest, restraint,  or  deiainment^^  of  the  PrcncA  government,  without 
any  bre^di  of  wairanty  against  "  illicit  or  prohibited  trade  "  on 
the  part  of  the  assured ;  uj^i,  therefore,  the  plaintifi*  is  entitled 
to  recover. 

Yates,  J.,  and  Van  Ness^  J.,  irere  of  the  same  opinion. 

Thompson,  Ch.  J.  The  decision  of  this  case  depends  en- 
tirely upon  the  question  of  fact,  whether  there  was  a  voluntary 
landing  of  the  cargo,  or  whether  it  was  landed  under  the  coer- 
cion of  the  force  stated  by  the  master  to  have  been  put  on  board. 
If  the  facts  in  the  case  will  warrant  the  conclusion,  that  the 
Mary  was  seized  by  a  military  force,  and  the  cargo  landed  under 
such  constraint,  and  against  the  consent  of  the  consignees,  I 
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should  entertain  no  doubt  but  that  the  underwriters  were  liable  new-york, 
for  the  loss.     This  was  not  a  seizure  or  detention  for,  or  on  ac-     ****^'  *^*^- 
count  of,  any  illicit  or  prohibited  trade.     There  was  no  attempt       gracik 
whatever  to  trade,  or  to  do  any  act  in  contravention  of  any  mu-  v. 

nicipal  regulation.     A  mere  entry 'into  the  port  of  Antwerp  was  ^  ^'  '*"*  ^'^' 
no  breach  of  that  warranty.     Nor  could  there  be  any  pretence 
to  charge  the  assured  with  a  violation  .of  the  Berlin  decree. 

That  decree  declares,  that  "  no  vessel  coming  directly  from 
England^  or  her  colonies,  or  having  been  there  since  the  publi- 
cation ""of  the  decree,  shall  be  admitted  into  any  port  of  the  [*  171  J 
French  dominions ;  and  that  every  vessel,  that,  by  a  false  decla- 
ration, contravenes  the  foregoing  disposition,  shall  be  seized,  and 
Ihe  ship  and  cargo  confiscated  as  English  property.''  There 
was  no  pretence  that  there  was  any  attempt,  on  the  part  of  the 
assured,  to  obtain  an  entry  in  violation  of  this  decree.  If, 
therefore,  this  cargo  was  forcibly  taken  from  under  the  control 
of  the  master  and  consignees,  it  was  a  lawless  and  arbitrary  act, 
and  the  loss  would  come  under  the  general  peril  of  arrests  and 
detention  of  princes.  But  if,  on  the  contrary,  the  conclusion 
to  be  drawn  from  the  facts  in  the  case  is,  that  the  consignees, 
finding  that  the  Mary  came  within  the  Berlin  decree,  and  that 
they  could  not  procure  an  unconditional  entry  and  landing  of 
the  cargo,  voluntarily  consented  to  have  the  same  deposited  in 
the  stores  of  the  custom-house,  for  the  purpose  of  procuring  a 
dispensation  of  the  decree,  and  permission  to  sell  the  cargo,  the 
underwriters  are  not  responsible  for  the  subsequent  loss.  If  the 
consignees  chose  to  speculate  upon  the  chance  of  obtaining  a 
relaxation  of  the  decree,  they  must  do  it  at  the  risk  of  the  as- 
sured, and  not  of  the  underwriters.  And,  with  respect  to  this 
question  of  fact,  very  considerable  doubt  may  well  be  enter- 
tained. Much  depends  upon  the  credibility  of  the  master,  who 
certainly  appears,  in  the  case,  to  have  exposed  himself  to  very 
considerable  suspicion;  and  I  very  much  re^et  that  such  a 
case  is  presented  to  the  Court  for  decision :  it  more  properly 
belonged  to  the  determination  of  a  jury.  This  is  enforced  by 
the  circumstance,  that  there  is  a  provision  for  turning  the  case 
into  a  special  verdict,  which  certainly  cannot  be  done,  if  my 
understanding  of  the  point  on  which  the  cause  will  turn  be  cor- 
rect. The  jury  must  find  that  fact ;  and  not  merely  state  the 
evidence  of  the  fact.  The  conclusion  is  to  be  drawn  by  them, 
and  not  by  the  Court.  But,  as  the  parties  have  seen  fit  to  sub- 
mit the  case  to  the  Court,  in  its  present  shape,  it  becomes  ne- 
cessary to  weigh  the  evidence,  and  draw  such  conclusion  as,  in 
my  judgment,  it  will  warrant. 

The  testimony  of  the  master,  and  the  inference  to  be  drawn 
from  the  letters  of  the  consignees,  would  certainly  seem  to  war- 
rant very  opposite  conclusions.  The  master  states,  that  on  the 
Afar  y '5  beiiv;  moored  off  the  city  of  Antwerp ,  an  armed  force 
was  put  on  lM)ard,  and  continued  there  until  after  the  landing 
of  the  cargo ;  that  the  control  of  the  ship  was  entirely  ^Haken      [  •  172  ] 
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NEW-YORK,  from  him ;  and  that  this  armed  force  was  kept  on  board  by  the 

*^i|[fJ21?!^  custom-house  officers^  in  consequence  of  the  Mary^a  having  been 

Oracix      carried  into  England,     He  states  nothins  of  this,  however,  in 

V.  his  protest,  and  gives  no  satisfactory  explanation  why  he  did 

H.Y.  1x0.  Co.  jjQj^  ^  attentive  examination  of  the  testimony  oi  Rid^eway^ 
would  seem  to  warrant  the  conclusion,  that  the  custom-house 
officers  would  not  permit  vessels  that  had  touched  in  England 
to  depart  without  the  special  permission  of  the  emperor ;  he,  as 
consignee  in  several  cases,  had  failed  in  obtaining  such  permis- 
sion. There  is  no  evidence,  however,  that  such  permission  was 
asked,  in  this  case,  until  some  time  in  the  year  1^)8.  But  none 
of  the  letters  from  the  consignees  seem  even  to  hint  that  there 
was  any  compulsion  in  landing  the  cargo ;  and  it  is  hardly  con- 
ceivable, if  that  had  been  the  case,  that  the  consignees  would 
not  have  mentioned  so  iijnportant  a  circumstance.  The  drift  of 
all  their  letters,  is  to  show  that  they  were  using  every  exertion 
to  obtain  permission  to  land  the  cargo.  The  Mary  arrived  on 
the  21st  of  July^  and  the  ca^o  was  not  landed  until  the  25th 
of  August.  On  the  23d  of  July^  the  consignees  write :  "  We  are 
going  to  send  all  her  papers  to  Paris^  to  obtain  leave  to  land  her 
cargo."  And  on  the  10th  of  August  they  ajsain  write,  that  they 
had  not  yet  obtained  leave  to  land  the  Mary^s  cargo ;  not  an 
intimation  of  any  difficulty  of  sending  away  vessel  and  cargo, 
or  of  asking  leave  for  that  purpose.  On  the  11th  of  September y 
they  enclose  a  printed  note,  announcing  the  determination  of 
the  French  government  to  enforce  the  execution  of  the  Berlin 
decree^  although  the  vessel  might  have  been  forcibly  carried 
into  England ;  and  that  a  Portuguese  vessel  had  already  been 
sent  away.  They  then  say :  "  Not  long  after  we  wrote  you  last, 
we  had  leave  to  land  the  Mary*s  cargo,  which  was  done  in  three 
•  days,  without  any  moUstation;^^  and  they  go  on  to  state, 
that ''  something  is  still  to  be  determined  in  regard  to  vessels 
whose  can^oes  have  been  landed  by  permission  of  the  director- 
general  of  the  customs.  In  the  letter  of  the  14th  of  Aprils 
1808,  after  speaking  of  seizures  under  the  ISSlan  decree^  they 
say :  '^  There  will  be  an  exception  made  in  favor  of  those  which, 
like  yoursy  have,  previously  to  those  decrees,  been  admitted  pro- 
visionally by  the  minister  of  finance."  And  in  this  letter,  for 
the  first  time,  they  speak  of  having  made  application  to  be  per- 
mitted to  re-export  the  cargo.  From  an  examination  of  these 
letters,  it  is  difficult,  if  not  impossible,  to  resist  the  conclusion, 

[  *  173  ]  that  the  cargo  of  the  ^Mary  was  landed,  at  the  earnest  and 
pressing  solicitation  of  the  consignees,  who,  finding  that  they 
could  not  obtain  an  unconditiond  entry,  procured  the  cargo  to 
be  admitted  provisionally ,  as  they  term  it ;  to  remain  in  custody 
of  the  custom-house  ofl^cers,  until  the  determination  of  the  em- 
peror should  be  known  on  the  subject ;  and  this  may  account 
for  there  having  been  put  on  board  a  military  force,  by  the  cus- 
tom-house officers,  for  its  safe  keeping.  The  captain  says  it 
was  landed  on  condition  that  it  should  be  deposited  in  the 
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stores  ol  the  custom-house  ;  and  was  lanaed  in  pursuance  of  or-  NEW-YORK, 
ders  from  the  consigneesy  who  gave  him  a  receipt  for  the  same.  ,^^2^3^ 
A.  clerk  of  the  consignees  and  a  custom-house  officer  both  at- 
tended to  take  an  account  of  the  cargo.  All  this  shows,  very 
evidently,  that  the  landing  was  under,  and  pursuant  to,  some 
arrangement  made  by  the  consignees,  and  not  by  any  compulsion ; 
the  consignees,  probably,  calculating  upon  their  exertions  and  in- 
fluence to  obtain  a  relaxation  of  the  decree ;  and  that  it  would  be 
better  to  procure  a  provisional  landing  than  to  send  back  the  cargo 
at  that  time,  thinking,  probably,  that  this  course  might  be  resorted 
to  after  every  other  attempt  should  fail.  For,  in  their  speculations 
on  the  result,  with  respect  to  cargoes  in  this  situation,  they,  in 
their  letter  of  the  1 1  th  of  September y  consider  them  in  one  of  three 
predicaments ;  either  to  be  admitted  unconditionally,  or  under 
certain  restrictions,  or  to  be  sent  back .  And  thus  we  see  the  reason 
why  no  mention  is  made  of  an  application  to  re-export  the  car- 
go until  April,  1808;  all  attempts,  probably,  to  effect  any  thing 
better,  had  failed,  and  this  was  resorted  to  as  the  last  alterna- 
tive. IT  I  were  sitting  as  a  juror  to  weigh  the  evidence  in  this 
cause,  and  draw  inferences  from  the  facts  stated,  I  should  be 
bound  to  say  the  weight  of  evidence  is  in  favor  of  the  conclusion 
that  the  cargo  was  landed  voluntarily,  under  an  arrangement 
between  the  consignees  and  the  officers  of  the  French  govern- 
ment, with  a  view  to  some  future  negotiations  with  the  empe- 
ror ;  and  that,  of  course,  the  underwriters  were  not  responsible 
for  the  loss.  But  I  think,  as  I  suggested  upon  the  argument, 
that  it  is  a  cause  which  belongs  to  a  jury  to  decide,  and  ought 
to  be  sent  back  for  that  purpose. 

Spencer,  J.,  was  of  the  same  opinion. 

Judgment  for  the  plaintiff. 


•*Pain  against  Packard,  impleaded  with  Munson.  [*  174] 

THIS  was  an  action  of  assumpsit,  on  a  promissory  note  'CSJ.***^^' 
made  by  Packard  fy  Munson,  in  which  Packard  alone  was  ar-  ^te,  who  is  re- 
rested,  the  other  defendant  being  returned  not  found.  The  JJJ^J^'j^^  ^ 
defendant   Packard  pleaded,  1.   Nonrosmmpsit.   2.  That  he  ^drnthoufde^ 

lay,  and  collect 
die  mone^  of  the  yrineipalf  who  is  then  solvent,  neelects  to  proceed  against  the  p'tnc^po/,  who,  afterwards, 
becomes  insolvent,  the  surety  will  be  exonerated,  (a) 

In  an  action  against  A.  and  B.  on  their  joint  note,  payable  to  C,  on  demand,  A.  pleaded  that  he  signed 
(he  note  as  surety  for  B.,  and  requested  C.  to^  proceea  imraediately  to  collect  the  money  of  B..  who  was 
then  solvent ;  but  C.  neglected  to  proceed  against  B.  nnlil  he  had  oecome  insolvent,  and  bad  aosconded, 
whereby  the  money,  as  acainst  B.,  was  lost.  On  demoner,  this  was  held  to  be  a  good  pl^  in  bar  of  the 
plaintiff's  action  against  A.  [b) 

(a)  Vid.  what  is  said  of  tliis  principle  in  King  v.  BaiAoin,  S  JcJins.  Ch.  Rep.  554.  S.  C.  m  error,  17 
Jo\ns,  Rep.  384.  See  also  FuUon  v.  Matthews,  15  Johns,  Rep.  433.  Hayes  v.  Wanl,  4  Johns.  Ch.  Rep. 
123.    3  Wheat,  154—168,  note. 

{b)  Vid.  Tlu  People  v.  Russell,  4  WendeWs  Rep.  570.  Niblo  v.  Clark.  3  Bid.  %i,  Clark  v,  NiNo, 
G  Ibid.  236.  Rftggles  v.  Holden,  3  WendeWs  Rep.  216.  Andrus  v.  BeaUs,  9  Covo.  Rep.  6SS.  Bione  y. 
Hooper,  Ibid.  154.  Warner  v.  Beardsleu,  8  WendeWs  Rep.  194.  PeopU  v.  Bermsr,  infra,  383.  Pmoel. 
V.  Waters,  17  Johns.  Rep.  175.    Note  (a)  to  7  Johns.  Rep.  332. 
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NEW-YORK,  signed  the  note,  which  was  for  100  dollars,  payable  on  dea)and, 

May,  1816.     Qg  surety  for  Munson ;  that  he  urged  the  plaintiff  to  proceed  ini- 

p^iH        mediately  in  collecting  the  money  due  on  the  note  from  Munson, 

V.  who  was  then  solvent ;  and  that,  if  the  plaintiff  had  then  pro- 

Packaro.     ceeded  immediately  to  take  measures  to  collect  the  money  of 

Muntofiy  be  might  have  obtained  payment  from  him ;  but  the 

plaintiff  neglected  to  proceed  against  Munson,  until  he  became 

msolvent,  absconded,  and  went  away  out  of  the  state,  where* 

by  the  plaintiff  was  unable  to  collect  the  money  of  Munson, 

3.  The  third  plea  was  like  the  second,  except  that  the  defendant 

alleged  a  promise,  on  the  part  of  the  plaintiff,  that  he  would 

immediately  proceed  to  collect  the  money  of  Munson,  and  a 

breach*  of  that  promise,  by  which  the  defendant  was  deceived 

and  defrauded,  and  prevented  from  obtaining  the  money  from 

Munson,  &c. 

There  was  a  demurrer  to  the  second  and  third  pleas,  and  a 
joinder  in  demurrer,  which  was  submitted  to  the  Court  without 
argument. 

Per  Curiam.  The  facts  set  forth  in  the  plea  are  admitted 
by  the  demurrer.  The  principles  laid  down  in  the  case  of  7%e 
People  y.  Jansen,  (J  Johns,  Rep.  336.)  will  warrant  and  sup- 
port this  plea.  We  there  say,  a  mere  delay  in  calling  on  the 
principal  will  not  discharge  the  surety.  The  same  principle 
was  fully  and  explicitly  laid  down  by  the  Court,  in  the  case  of 

t  Noirtporud.  Tallmadge  v.  Brush.^  But  this  is  not  such  a  case.  Here  is  a 
special  request,  by  the  surety,  to  proceed  to  collect  the  money 
from  the  principal ;  and  an  averment  of  a  loss  of  the  money, 
as  against  the  principal,  in  consequence  of  such  n^lect.  The 
averments  and  facts  stated  in  the  plea  are  not  repugnant,  or 
contradictory  to  the  terms  of  the  note.  The  suit  here  is  by  the 
payee  against  the  makers.  The  fact  of  Packard  having  been 
security  only,  is  fairly  to  be  presumed  to  have  been  known 

[  *  175  ]  ^o  the  plaintiff.  He  was,  in  law  and  equity,  therefore,  bound 
to  use  due  diligence  against  the  principal,  in  order  to  exonerate 
the  surety.  This  he  has  not  done.  There  can  be  no  substan- 
tial objections  against  such  a  plea.  It  may  be  said,  the  surety 
mi^ht  have  paid  the  note  and  prosecuted  the  principal ;  bul 
although  he  might  have  done  so,  he  was  not  bound  to  do  it.  If 
he  had  a  right  to  expedite  the  plaintiff  in  proceeding  against 
the  principal,  and  chose  to  rest  on  that,  he  might  do  so.  In  the 
case  of  the  Trent  Nav.  Co.  v.  Harley,  (10  Elast,  34.)  the  plea 
was  similar  to  the  present,  and  not  demurred  to.  The  defend- 
ant must,  accordingly,  have  judgment  upon  the  demurrer. 

Judgment  for  the  defendant. 
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Nelson  against  DuBors. 


^EW-YORK, 

May,  1816. 

Nelson 

IN  ERROR,  to  the  Court  of  Common  Pleas  of  Orange  v. 

county.  Nehan  brought  his  action  in  the  Court  below  against  i^"*°""  ^ 
Dubois.  The  first  count  in  the  declaration  was  on  a  promissory  rynote^'^s^^ 
note  made  by  the  defendant  snd  one  Benjamin  Brundige,  dated  ^^5J|y'**'"^ 
the  15th  of  November,  1811,  whereby  they,  jointly  and  severally,  endorsed  '  S 
promised  to  pay  to  the  plaintiff,  or  bearer,  65  dollars,  one  year  ^*"^'a***®write 
after  date,  for  value  received.  The  second  count  stated,  that  over  t^  oal^ 
whereas,  in  consideration  that  iVeZson,  at  the  special  instance  and  a^'^'^arMl**"*^ 
request  of  Dubois,  would  sell  and  deliver  to  one  Benjamin  Brunr  promise  u>  pay 
dige,  on  credit,  a  certain  horse,  which  he  had  occasion  for,  Dm-  to®t3j°*®,5,e°  ^, 
bois  undertook,  and  promised  to  Nelson  to  be  accountable  to  mise  out  of  the 
him  for  the  said  horse ;  and  averred  that  the  plaintiff  did,  then  J^^J^^'a  "t^' 
and  there,  sell,  and  deliver  to  Brundige,  the  said  horse,  at  a  done  at  any 
reasonable  price,  then  and  there  agreed  upon,  to  wit,  the  sum  at"S»e*Triar(tfT 
of  65  dollars.  The  third  count  was,  that  whereas,  on,  &c.,  at,  wbere  A 
&c.,  in  consideration  that  the  plaintiff  would  sell  and  deliver  to  £^^^^^^J^, 
one  B.  Brundige  a  certain  other  horse,  which  he  had  occasion  quest  of  c,  and 
for,  on  a  credit  of  one  year,  and  take  his  note  payable  at  that  ^  JuMMhTtb^ 
time,  he,  the  defendant,  undertook  and  promised  to  guaranty  to  payment  of  b/a 
the  plaintiff  the  payment  of  the  said  note ;  and  the  plaintiff  "***•  ^'^^  ^^ 
averred  that,  confiding  in  the  promise,  &c.,  of  the  *defendant,  [*  176  ] 
he  did,  &c.,  sell  and  deliver  to  the  said  J5.  B.  the  said  horse,  "^^"^^'^"'li^e 
at  and  for  a  certain  reasonable  price,  agreed  on  between  them,  payable  to  a^ 
to  wit,  the  sum  of  65  dollars,  on  a  credit  of  o»e  year,  and  took  JJ^Jya*' wwih 
his  note  therefor,  payable  at  the  expiration  of  that  time ;  and  c.  endorsed  in 

though,  &c.  blw^'t^^be"*^ 

The  note  produced  at  the  trial  was  signed  by  B,  Brundige,  on^nai  under- 
payable  to  the  plaintiff,  or  bearer,  lor  65  doUars,  with  interest,  takmgby  c,  as 
and  endorsed  in  blank  by  the  defendant.    The  plaintiff  offered  equaJiy  respon. 
to  prove,  that  B.,  the  maker  of  the  note,  on  the  day  it  was  made,  ^  f*  jjj  Jj« 
wanted  to  buy  a  horse  of  the  plaintiff,  which  the  plaintiff  re-  note  wSh^B. 
fused  to  sell  him,  unless  the  defendant  would  become  his  secu- 
rity ;  that  the  defendant,  thereupon,  agreed  to  become  security 
for  J?.,  and  wrote  the  note  himself,  and  endorsed  it,  and  deliv- 
ered it  to  the  plaintiff,  and  said,  that  he  considered  himself 
bound  to  pay  the  note,  and  guarantied  the  payment  of  it  to  the 
plaintiff;  and  the  horse  was  then  delivered  to  1?.     It  was  agreed 
by  the  counsel,  that  the  guarantee  of  the  defendant  should  be 
considered  as  filled  up,  and  written  up  above  the  signature  of  the 
defcnuant  on  the  note.     The  plaintiff,  also,  offered  to  prove  that 
B.  was  then  aminor,  and  possessed  of  very  Uttle  property,  and  the 
credit  was  given  to  the  defendant;  and  that,  after  the  note 
became  due,  it  was  presented  to  the  defendant,  who  promised 
to  pay  it.     This  evidence  was  objected  to  by  the  defendant's 
counsel,  and  rejected  by  the  Court  below,  as  within  the  statute 

(a)  Vide  JU^dM  v.  Ward,  5  WendelPs  Rep.  fiOl.    Fuitw  v.  MalthewM,  15  Jdau, 
Rep.  433     Turner  r.  Burrows,  8  WendeWe  Rep.  144. 

151 


176  CASES  IN  THE  SUPREME  COURT 

NEW-YORK,  of  frauds,  on  which  the  plaintiflf  became  nonsuited,  and  tendercil 
JJJ^I^^fJ^  a  bill  of  exceptions  to  the  opinion  of  the  Court. 

KL801I  Ross,  for  the  plaintiff  in  error,  contended,  that  the  evidence 

Dubois.      offered  by  the  plaintiff  ought  to  have  been  received ;  that  the 

promise  of  the  defendant  was  an  original  undertaking,  and  not 

t  Lemutrd  v.  within  the  statute  of  frauds.f    The  endorsement  in  blank,  by 

j^h!i^*R^!^i9.  ^®  defendant,  authorized  the  plaintiff  to  write,  over  his  name, 

Bailey  Sf  Bo-  a  promise  to  pay,  or  a  guarantee.    It  is  a  letter  of  credit. I  This 

^m  Ti  M^,  ^^y  ^  ^^^^  ^^  ^^^  ^^ '  ^^^  ^^  made  no  difference  whether  the 
Rep!  221.         note  was  negotiable  or  not.    The  endorsement  is  equivalent  to 
X  Doug,  61^  a  new  drawing. 

nerrvk  v.  Car' 

R^[  leo!'  3  *^ory,  contra,  insisted  that,  though  there  was  a  consideration, 
3Wi2<p.^  there  must  be  a  promise,  in  writing,  at  the  time;  that  the  prom- 
368.  ^"'  ise,  or  guarantee,  must  be  written  by  the  endorser,  at  the  time, 

to  take  it  out  of  the  statute.  It  is  not  competent  for  the  plain- 
[  *  177  ]       tiff  *to  fill  up  the  blank,  at  the  trial,  for  that  purpose.     Parol 

evidence  is  inadmissible  to  prove  the  guarantee. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  Under  the 
third  count  in  the  declaration,  the  evidence  offered  was  admissi- 
ble, unless,  indeed,  the  promise  is  within  the  statute  of  frauds. 
A  declaration  may  count,  as  on  a  promise  by  parol,  and  it  may 
be  supported  by  a  promise  in  writing,  if  it  comport  with  the 
promise  stated. 

Since  the  cases  of  Leonard  v.  Vredenburgh,  (8  Johns.  Rep, 
29.)  and  Bailey  fy  Bogert  v.  Freeman,  (11  Johns.  Rep.  221.) 
it  cannot  be  questioned  that  there  was  a  consideration  for  the 
defendant's  promise.  The  case,  then,  turns  on  this  point,  Was 
the  promise  within  the  statute  of  frauds  ? 

If  what  was  said  by  me,  in  delivering  the  opinion  of  the 
Court  in  the  case  of  HerricTc  v.  Carman,  (12  Johns.  Rep.  160.) 
be  law,  then  the  decision  of  the  Court  below  was  erroneous. 
Although  what  was  then  said  was  deemed  pertinent  to  that 
case,  it  may  not  have  been  necessary  to  the  decision  of  the 
cause ;  and  this  Court,  therefore,  are  not  to  be  considered  as 
compromitted  by  it.  The  facts,  in  that  case,  are  the  same  as  in 
this,  with  the  difference  only,  that  it  did  not  appear  that  Mer- 
rick endorsed  the  note  for  the  purpose  of  giving  Ryan,  the 
maker  of  the  note,  credit  with  Lawrence,  Carman,  fy  Co.  It 
was  then,  and  still  is,  my  opinion,  that,  had  he  done  so,  he 
would  have  been  liable  to  them  or  any  subsequent  endorsee, 
and  that  HerricVs  endorsement  might  have  been  converted  into 
a  guarantee  to  pay  the  note,  if  Ryan  did  not.  In  the  present 
case,  it  does  appear,  clear  and  affirmatively,  that  the  plaintiff  re 
fused  to  sell  the  horse,  for  which  the  note  was  given  on  Brun- 
dige^s  responsibility,  and  that  the  defendant  put  his  name  on 
the  note  as  guarantee  for  Brvndige^s  payment  of  it,  when  it  fell 
due ;  and  that,  but  for  the  defendant's  undertakings  as  guaran- 
tee, tlie  plaintiff  would  not  have  parted  with  hi^  property. 
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In. saying  what  I  did,  in  HerricJc  and  Carman^  I  reposeil  my-  NEW- YORK, 
self,  principally,  on  the  cases  of  Joaselyn  v.  Ames  (3  Mass.  Rep.  v^^fjfj^^ 
274.)  and  Bishop  v.  Hayward,  (4  T.  R.  470.)     In  the  former       N^i^goK 
of  these  cases,  the  plaintiff  sued  on  a  note  of  hand  not  negotia-  v. 

ble,  given  by  John  Ames,  and  payable  to  defendant;  and  it  was  Dubois. 
averred,  that  the  defendant  had  guarantied  the  payment  *of  the  [  ♦  178  ] 
note  to  the  plaintiff.  The  facts  were,  that  John  Am^s  was  in- 
debted to  the  plaintiff  upon  a  note,  and,  on  demand  of  security^ 
ho  offered  Oliver  Ames  as  security ;  the  old  note  was  given  up, 
and  a  new  one  taken,  made  payable  by  John  to  Oliver,  and 
upon  which  Oliver  endorsed  his  name  in  blank.  The  Court 
held,  that  the  plaintiff  might  write  an  undertaking  by  Oliver, 
to  pay  the  note^  above  his  name,  and  then  might  maintain  his 
action. 

In  Bishop  and  Hayward,  Lord  Kenyan  admits,  that,  in  a  suit 
by  a  prior  endorser  against  a  subsequent  one,  a  case  might  hap- 
pen m  which  the  plaintiff  might  recover,  if  his  name  were  used 
for  form  only,  and  the  note,  though  nominally  payable  to  the 
plaintiff,  was  substantially  to  be  paid  to  the  defendant. 

The  case  of  Hunt  v.  Adams  (5  Mass.  Rep.  358.)  bears 
strong  analogy  to  this  case.  There,  one  Chaplin  gave  a  note  to 
the  plaintiff's  intestate,  for  1,500  dollars.  Tne  defendant  sign- 
ed, underneath  the  note,  an  acknowledgment  that  he  was  hold- 
en  as  surety  for  the  payment  of  the  note.  It  was  objected,  that 
it  was  a  collateral  undertaking  to  pay  the  debt  of  another. 
Parsons,  Ch.  J.,  with  the  concurrence  of  the  other  judges,  held, 
that  the  defendant  was  an  original  party  to  the  contract,  Chap- 
lin  as  principal,  and  the  defendant  as  surety.  He  relied  on  the 
fact,  that  the  signatures  of  the  promisers  were  made  at  the  same 
time,  and  that,  in  effect,  it  was  the  note  of  both ;  and  that  the 
consideration  to  the  surety  was  the  credit  given  to  the  principal 
by  the  promisee. 

The  case  of  White  r:  Howland  (9  Mass.  Rep.  314.)  is  ex- 
pressly in  point.  In  that  case,  one  Taber  gave  a  note  to  the 
plaintiff  for  250  dollars,  payable  on  demand.  On  the  back  of 
it  was  a  promise,  by  CoggeshaU  and  the  defendant,  jointly  and 
severally,  to  pay  the  Jiote  to  White.  It  appeared,  that  the 
amount  was  loaned  by  the  plaintiff  to  Taber,  oh  his  agreeing  to 
give  his  note  with  two  endorsers ;  and  that  the  note  was  given 
with  that  intent,  but  made  payable  to  White  instead  of  Cogges^ 
hoM,  the  first  endorser.  The  Court  held,  that  the  plaintiff  was 
entitled  to  recover,  and  that  the  effect  of  the  defendant's  signa- 
ture was  the  same  as  if  he  had  subscribed  the  note  on  the  face 
of  it,  as  surety ;  and  that  he  was  answerable  as  an  original  prom- 
iser,  equally  with  Taber.  It  is  evident  that  the  promise  was 
filled  up  over  the  names  of  the  endorsers.  In  Russell  v.  Lang' 
staffe,  (Doug.  514.)  Lord  Mansfield  held,  that  the  endorsement 
•of  a  name  on  checks,  in  blanks,  without  sum,  date,  or  time  [  ♦  179  ] 
of  payment  being  mentioned  in  the  body  of  the  notes,  was 
a  letter  of  credit  for  an  indefinite  siun.     In  Collins  v.  Emmett, 
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ff£W-YORK,  (1  Hen.  BL  Rep.  313.)  Lord  Lovghborough  held,  that  signing 
May,  1816.     ^  party's  name  to  a  blank  paper,  and  delivering  it  to  B.  to  draw 

^"^]^^^^^^^  a  Dill  of  exchange,  for  such  sum,  payable  at  such  time,  and  to 
V.  such  person  as  B.  should  think  fit,  was  a  binding  instrument. 

^■"'  In  the  case  of  Violctt  and  Fatton,  (5   Cranch's  Rep.  151.) 

circumstanced  very  much  like  the  one  before  us,  Ch.  J.  Marshall, 
in  delivering  the  opinion  of  the  Court,  which  appears  to  have 
been  unanimous,  said,  the  paper  was  endorsed  with  the  intent 
that  a  promissory  note  should  be  written  on  the  other  side,  and 
that  he  should  be  considered  the  endorser  of  that  note ;  and  he 
is  now  concluded  from  saying  or  proving  that  it  was  not  filled 
up  when  he  endorsed  it ;  it  would  be  to  protect  himself  from  the 
effect  of  his  promise,  by  alleging  a  fraudulent  combination  be- 
tween himself  and  another;  and,  in  that  case,  the  exception 
was  taken,  that  the  statute  of  frauds  and  perjuries  avoided  the 
agreement,  but  the  Court  held  it  did  not. 

I  confess  I  do  not  perceive  that  this  case  is  at  all  within  the 
statute;  the  defendant's  promise  is  not  to  pay  on  the  default  of 
Brundige,  but  is  an  original  undertaking  as  surety ;  and  the  de- 
fendant is  as  much  holden  as  if  he  had  signed  the  body  of  the 
note. 

Van  Ness,  J.,  dissented. 

Judgment  reversed,  and  cause  remitted,  &c. 


Shaw,  widow,  against  White. 

The'wdowii  DOWER  fof  lands,  in  GranviUey  in  ffaskingtan  county, 
er^  In^^iuids  '^^^  husband  of  the  demandant,  being  seised  in  fee  of  about 
h^'STd^y  ^  2,000  acres  of  land  in  G.,  sold  and  conveyed  them,  in  fee,  in 
the  coverturf  1765,  to  Johu  LoJce,  Under  whom  the  defendant  acquired  a 
to  OM  third  o/  regular  title  in  fee.  The  husband  died  within  two  years  after 
lands  a/lfcefiiM  ^^  ^^^  ^<^  Lokty  leaving  the  demandant,  his  widow.  At  the 
o/aiien^unu{a)  time  *of  the  Conveyance,  the  premises  were  new  lands,  and  un- 
[  ^^^1  improved,  but  have  been  since  highly  improved  and  cultivated 
by  the  defendant. 

The  questions  raised  for  the  consideration  of  the  Court,  and 
submitted  on  the  case,  without  argument,  were,  1.  Whether, 
and  what,  the  demandant  is  entitl^  to  recover ;  2.  How  the 
recovery  is  to  be  regulated  in  relation  to  the  improved  value  of 
the  premises. 

Per  Curiam.  The  rule  by  which  the  recovery,  in  this  case, 
is  to  be  r^ulated,  will  be  found  laid  down  in  the  cases  of  Humr 
phrey  v.  rhinny,  (2  Johns.  Rep.  484.,  and  Dorchester  v.  Cov* 
entry,  (11  Johns.  Itep.  512.)  The  case  is  rather  obscure  as  to 
the  precise  question  submitted  to  the  Court.  There  can  be  no 
doubt  the  demandant  is  entitled  to  recover;  and,  under  the 

(a)  Dol/y.  BMtet,  15  Johns  Rep.  21.     Coates  v.  Clteever,  I  Cowtn.  400. 
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statute  relaetiv  to  such  cases,  (1  JV.  H.  X».  60.)  (a)  that  recovery   new-yoek, 
must  be  one  third  of  the  premises,  in  value^  as  at  the  time  of  the     ^*^>  ^^^^' 
conveyance  by  the  husband.    The  widow  does  not  have  the  '^'T''^'^"^*^ 
benefit  of  the  improvements,  or  of  the  increased  value  or  appre-  v. 

ciation  of  the  land.  The  value,  as  is  suggested  by  the  Court,  in  Lxosabd. 
Humphrey  v.  Phinny^  must  be  ascertained,  either  by  the  sheriflf 
on  the  writ  of  seisin,  or  by  a  writ  of  inquiry,  founded  on  proper 
suggestions.  The  demandant  must,  accordingly,  have  judg- 
ment for  one  third  of  the  premises,  in  value,  as  uiey  were  at  the 
time  of  the  alienation  by  her  husband. 

Judgment  accordingly. 

(a)  1  IL  B.  740. 


Jackson,  exdem.  Potter,  against  Lzonaud  and  others. 

EJECTMENT  for  lot  No.  88.,  m  Manlius,  tried  before  Mr.  .  L.,haviiiff,b, 
Justice  Van  Ness,  at  the  Onondaga  circuit,  in  June,  1815.  A  5^iJj^*'p^: 
verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  efaase  a  farm  of 
*Court,  on  a  case  containing  the  following  facts :  Both  parties  [  *  181  ] 
claimed  under  Lebbeus  Foster;  the  plaintiflT,  under  a  mortgage  Z^'^^'^'i^**^ 
fipom  Foster  to  the  lessor  of  the  plaintiff,  dated  the  14th  of  Marat,  uw '  m^  to 
1806,  for  securing  the  payment  of  1,000  dollars  lent,  in  which  B.,totih»  pur- 
it  was  expressly  agreed  that,  for  the  use  of  that  sum,  Potter  pSLg^the^pur- 
Bhould  have  the  use  of  the  premises  for  two  years  ;  and  if  the  **>?*«*>  S^^x 

.        'J      -  ^L    ^  /^  T»  ^^  ^1  •         paid  to  F.  1,000 

money  was  not  paid  at  that  time.  Potter  was  to  keep  possession  Soiian,  and 
until  it  was  paid,  and  have  the  use  of  the  premises  for  the  use  ^^^^^^^^^^fl.*® 
of  the  money.  To  the  execution  of  this  mortgage  Charles  JB.  nrior  mon^ige^ 
Bristol  was  a  subscribing  witness.     The  mortgage  was  not  regis-  ^' *{*«  ^■"*?"' 

tered.  thelioOOdoUarf 

The  defendant  gave  in  evidence  an  absolute  deed,  with  war-  ^J^**^  ^^^^[ 
ranty,  from  Foster  to  Leonard,  dated  the  20th  of  January,  1808,  though  p.kDeMr 
and  duly  recorded  on  the  day  of  its  date.  Sie^*i*ooo 'do£ 

Charles  B.  Bristol,  who  had  been  discharged  under  the  in-  lan^  instead  of 
solvent  act,  was  sworn  as  a  witness  for  the  defendant.  He  tes-  ^^^^f  ^ 
tified  that  he  made  the  purchase  of  the  premises  of  Foster,  in  had  a^.oed  with 
the  name  of  Leonard,  and  for  his  benefit,  for  2,000  dollars ;  that,  ^ '^Ij^^^X^irfd 
previous  to  the  purchase,  Leonard  viewed  the  lot,  while  Potter  Kpaidbyiand, 
was  in  possession.  The  witness  stated  to  Foster  that  Leonard  ^{^^^^ 
had  sent,  by  him,  the  2,000  dollars  for  the  land,  and  he  paid  eatered  into  an 
Foster  1,000  dollars,  and  gave  a  bond  conditioned  to  pay  1,000  g^hTch"*  "^^^ 
dollars,  due  on  the  mortgage  to  Potter,  who  was  then  in  pos-  mem,  ho^^, 
session  of  the  premises ;  retaining  the  other  1,000  dollars,  which  foJJ,^3®{,  ^'. 
was  unknown  to  Leonard.  The  reason  assigned  for  retaining  yet  his  tide  un- 
the  1,000  dollars,  by  the  witness,  was,  that  he  was  in  treaty  with  ^'^^^^oJ 
Potter  for  the  sale  of  300  acres  of  land  in  Pompey,  at  9  dollars  affected  by  the 
per  acre ;  being  part  of  600  acres  which  the  witness  had  con-  JJ[JJJ*^°*'no 

fraud     on     hit 
part  ;  but  that  L,  must  bear  the  Iom  aratni;  from  the  misconduct  of  his  own  ageol 
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NEW-YORK,  tracted  to  purchase  o{  James  SacJcett;  and  Potter  proposed  thai 
^  May,  1816.  ^  i\^q  1,000  dollars,  due  from  Foster y  should  be  applied  towards 
the  first  payment  for  the  land  in  Pompey,  which  was,  accord- 
^v.^"  ingly,  agreed  to  be  done.  Potter  removed  from  the  premises, 
Lr.oHARD.  g^j  went  into  possession  of  the  land  in  Pompey;  and  the  wit- 
ness took  possession  of  the  premises  for  Leonard.  The  agree- 
ment was  not  in  writing,  though  intended  to  be  so.  Potter  was 
to  discharge  the  mortgage.  The  witness  was  unable  to  fulfil 
his  contract  with  Sackett,  and  gave  it  up,  relinquishing  what  he 
had  paid,  about  350  dollars,  at  the  instance  of  Potter,  who  said 
he  could  make  another  contract  with  Saclcett ;  and  it  was  not  until 
after  he  had  made  a  contract  with  Sackett  that  Potter  said  any 
thing  about  the  mortgage  money. 
I  *  182  1  ^Foster J  ako,  was  a  witness  for  the  defendant,  and  testified, 

that  he  made  the  contract  for  the  sale  of  the  land  to  Leonard, 
with  Bristol^  for  2,000  dollars,  and  executed  the  deed  to  Leon- 
ard. That  Bristol  paid  1,000  dollars  in  cash,  and  gave  his 
bond,  conditioned  to  pay  Potter  the  amount  of  the  mortgage,  and 
to  indemnify  the  witness  against  it ;  that  it  was  in  consequence 
of  the  advice  and  request  of  Potter  that  he  took  the- bond. 
Potter  told  him  that  he  was  about  making  a  purchase  from 
Bristol  of  land  in  Pompey,  and  in  that  way  he  was  to  be  paid 
the  1,000  dollars,  and  the  witness  to  be  discharged  from  it. 
That,  not  long  since,  he  was  surprised  by  being  told  by  Potter, 
that  something  had  taken  place  between  him  and  Bristol,  in 
consequence  of  which  he  should  have  to  come  back  to  the  wit- 
ness for  the  1,000  dollars. 

Randall,  for  the  plaintiff,  contended,  1.  That  Bristol,  the 
agent,  having  notice  of  the  mortgage  to  Potter,  it  must  be 

t  4  CiMise*9  deemed  equivalent  as  notice  to  Leonard,  his  principal.!    And 
9^ofu^'  ^.  Slaving  such  notice  of  the  existence  of  the  prior  mortgage,  he  is 
163.  /I'ug^i  equally  bound  as  if  the  mortgage  had  been  duly  registered.^ 
m'^K'ea^^'.      ^'  ^^^^  parol  evidence  of  a  discharge  of  the  mortgage  was 

t  10  Johns,  inadmissible.  A  fee  cannot  be  conveyed,  or  transferr^,  unless 
Rtn.  457.  460.  by  an  instrument  under  seal.^  There  can  be  no  implied  sur- 
*  «  «"'j^  render  without  a  consideration. ||  And  nothing  appears  to  have 
Rep,  430.  'w  passed  between  the  parties. 

Jo'iris.  Rep.  7G.  -ry        -rr     1  rr%t  % 

I  Burn  1980.  V^an  Veckten,  contra.  That  the  agreement  was  not  reduced 
ii*  r'"/jf' '211*  ^^  writing  was  the  fault  of  Bristol  and  Potter.  Their  neglect 
^'  '  to  reduce  it  to  writing  must  be  considered  collusive  and  fraud- 
ulent, as  it  respects  Leonard.  If  the  agreement  had  been  in 
writing,  it  will  not  be  pretended  that  the  parties  would  not  have 
been  bound ;  and  shall  they  be  permitted  to  object  to  their  own 
fraudulent  neglect  ?  Can  this  agreement  be  void,  as  it  regards 
third  persons  who  are  to  be  affected  by  it  ?  Will  not  the  Court 
consider  that  as  done  which  ought  to  nave  been  done  ? 

Again ;  here  was  a  part  performance  of  the  contract,  which 
takes  it  .out  of  the  statute.  Potter  went  into  possession  of  the 
land  in  Pompey,  under  the  agreement,  which  was  so  far  execu- 
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ted  88  to  render  the  payment  complete.    How  can  it  be  said  new-york. 
that  Potter  received  no  consideration  ?     Leonard  furnished  the  .  ^^'  ^?J^ 
money  to  pay  off  the  mortgage.    Potter  was  to  remain  in  pos- 
session, in  *lieu  of  receiving  the  interest ;  and  when  the  mortgage 
was  paid  off,  he  was  to  give  up  the  possession.    He  did  deliver 
up  the  possession  to  Bristol  for  the  use  of  Leonard;  and  the       L     ^^^\ 
inference  is  irresistible,  that  the  mortgage  was  paid.     A  mort- 
gage may  be  discharged  by  parol.f     Suppose  it  had  been  given  ^^^{^jV^' 
up ;  the  possession  by  the  mortgagor  is,  prima  facie,  evidence  of  /jgi.  538.  ^"**' 
the  mortgage  having  been  paid.     That  a  certificate  of  the  pay- 
ment is  necessary  to  cancel  the  r^stry,  is  quite  a  different 
thing.     As  it  respected  the  rights  of  the  parties,  the  mortgage 
was  discharged. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  No  objec- 
tion has  been  made  to  the  non-registry  of  the  mortgage,  and  it 
would  have  been  unavailing ;  for  Bristol,  the  agent  of  Leonard, 
in  taking  the  deed  and  making  the  purchase,  had  full  notice  of 
the  mortgage ;  and  this  was  full  notice  to  Leonard. 

The  legal  title  is  manifestly  in  the  lessor  of  the  plaintiffs ;  and 
it  must' prevail,  unless  he  has  done  some  act  which  precludes 
him  from  resting  on  his  mortgage.  It  has  been  urged,  that  Pot- 
ter^ s  agreement  with  Bristol,  that  the  1,000  dollars  advanced  by 
Leonard  to  Bristol,  for  the  purpose  of  discharging  the  mortgage, 
should  be  retained  by  Bristol,  and  that  the  amount  due  on  the 
mortgage  should  be  paid  by  Bristol,  by  the  contemplated  con- 
veyance by  Bristol  to  Potter,  of  land  contracted  for  with  SacJc- 
ett,  was  such  an  interference  on  the  part  of  Potter,  and  operated 
so  injuriously  and  fraudulently  towards  Leonard,  that  Potter 
cannot  now  insist  on  his  mortgage. 

It  cannot  be  doubted,  that,  in  consequence  of  BristoTs  ap- 
propriating, to  his  own  use,  the  1,000  dollars  placed  in  his  hands 
by  Ijeonard,  to  pay  off  the  mortgage,  the  latter  has  been  de- 
frauded of  that  amount ;  but  the  question  still  returns.  Who  has 
been  the  culpable  cause  of  the  loss  ?  I  cannot  perceive  that 
Potter  is  chargeable  with  any  direct  or  constructive  fraud.  He 
knew,  indeed,  that  Leonard  had  sent  to  Bristol  2,000  dollars ; 
half  of  which  was  to  be  paid  to  Foster,  for  his  right  to  the 
equity  of  redemption,  and  the  other  half  in  discharge  of  the 
mortgage.  The  agreement  between  Potter  and  Bristol  may 
have  opemted  to  prevent  the  latter  from  paying  off  the  mort- 
gage ;  but  it  does  not  appear  that  Potter  expressly  agreed  that 
Bristol  AiowM  retain  the  1,000  dollars  intended  to  be  applied 
to  the  payment  of  the  mortgage,  nor  does  it  appear  that  Potter 
knew  that  this  retainer  was  concealed  from  Leonard. 

♦The  fact  is,  that  the  injury  to  Leonard  is  entirely  attributable        [  *  1 84  | 
to  the  conduct  of  his  own  agent,  Bristol :  and  it  would  be  unjust 
that  this  loss  should  be  sustained  by  Potter,  whose  conduct  ap- 
pears to  have  been  fair,  candid,  and  upright. 

li  it  could  be  made  out,  that  Potter  derived  some  benefit  from 
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NEW- YORK,  BristoVs  renouncing  his  contract  with  Sackett^  it  does  not  occur 

May,  181(5.     ^^  ^^  ^^^^^  ^j^^  defendants  can  avail  themselves  of  that  to  inval* 

M'Lkah       idate  Patterns  mortgage.     Nothing  can  produce  that  effect  but 

V.  a  direct  and  positive  fraud  on  the  part  of  Pottery  or  an  actual 

payment  of  the  mortgage.     Of  the  latter  there  is  no  pretence, 

and  I  see  no  evidence  to  warrant  us  in  saying  that  Potter  has 

been  guilty  of  such  a  fraud  as  to  be  estopped  from  setting  up 

his  mortgage. 

It  is  very  questionable  whether  Potter  derived  any  benefit 
from  the  contract  between  Sackett  and  Bristol.     Sackett  testi- 
fies, that  he  made  no  agreement  with  Potter ,  nor  made  him  any 
offer  of  the  land,  before  Bristol  relinquished  his  contract. 
There  is  nothing  that  can  affect  Potter's  right  under  his  mort' 

gage. 

Judgment  for  the  plaintiff. 


M'Lean  against  Hugarin. 

Where  aa  HJ  ERROR,  on  Certiorari  to  a  justice's  Court. 
luu  ^"^adldu  The  defendant  in  error,  who  was  plaintiff  in  the  Court  below, 
ted  in  a  cam  brought  an  actiou  of  trover,  to  recover  the  value  of  a  spinning- 
Coim,ai?triiMi'  wheel.  The  defendant  pleaded  the  general  issue,  and  a  former 
^  ncord,  in  action  for  tho  same  cause,  in  which  the  present  plaintiff,  being 
Smi,  b™r  bar  defendant,  set  off  the  present  demand,  which  was  tried  in  that 

8ubj!£f  of^fucii  1^  certificate  of  the  justice,  of  the  proceedings  on  the  former 
•euifr.  (a)  trial,  (authenticated  according  to  the  act,  except  that  it  does 
denclTis  inadi  uot  appear  that  the  clerk  afiixed  the  seal  of  the  C.  P.,  but  it  is 
™»»'Wetocon-  oQjy  gtated,  "  Witness  my  hand  and  seal,'')  being  produced,  the 
tificateofaj^  plauitiff  below  offered  testimony  to  show  that  the  demand  for 
Uce  as  to  ibe  the  spinning-wheol  was  withdrawn,  and  not  submitted  to  the 
[  *  1 85  ]  *iustice :  this  evidence  being  admitted,  and  the  fact  being  proved, 
proceedings  in  a  the  justice  gave  judgment  for  the  plaintiff  below. 

cause       before 

*"  wi*^  Per  Curiam.    The  certificate  of  the  former  trial  between 

retam^to  a  rei^  these  parties  was  sufiiciently  authenticated.    It  is  necessarily 

itorari    stated  to  be  inferred  that  it  was,  in  fact,  as  it  purports  to  have  been, 

of  a  justice  of  Under  seal,  as  required  by  the  statute :  at  all  events,  no  objec- 

*  he****'  ^^'  ^^^^  ^^  made  to  its  admission  upon  the  trial ;  and  it  cannot, 

according  to  the  uow,  be  Called  in  question.     Although  the  demand,  in  this  case, 

act,  but  not  a^p-  souuds  in  tort,  and  might  not,  in  strictness,  have  been  admissible 

onder'^the  sc^  OS  a  set-off  ou  the  former  trial,  yet  if  it  were  admitted  without 

oihemise^'ihan  ^"'J^^^^^j  *^^  ^^  I*®®"  ^^^  tried,  that  judgment  is  conclusive 
tbaf'^iur  clerk  with  respcct  to  this  matter ;  and  the  only  question  is,  whether 

had  stated, 

"  WUitess  my  fuutd  and  teal,**  it  was  held,  that  it  was  to  be  inferred  that  it  was  under  seaL 

(a)  Vide  Lamrenee  v.  Houghtonf  5  Johns.  Rep.  129,  and  the  eases  in  note  (b.) 

{b)  Vide  Savacocl  v.  BrouerhtcHf  5  WenddPt  Rep.  170.     S^etding  v.  Wkiiney,  S  Jbid.  154w     CWfw  v. 

thoai,  6  Johns.  Rep.  168.     tVUson  v.  iMrmoutlt,  3  Jbid,  433.    Amr  v.  Fuller,  3  Caines,  IdS.     Sherwood 

¥  Johnson,  1  WendelPt  Rep,  443. 
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testimony  was  admissible  to  contradict  the  justice's  certificate  new-yokk, 
of  the  former  trial.     This  certificate  clearly  shows,  that  this     *'^/'  i^'^- 

Hune  matter  has  once  been  tried.  ^^"joiTT'^^ 

The  act  authorizing  the  giving  of  such  certificate,  (1  R.  L.  v. 

399.  B.  21.)  declares,  that  it  shall  be  good  and  legBd  evidence  ^-Hwwt 


to  prove  the  focts  (M>ntained  in  such  exemplifications.     In  the      y^  /-(  (^*'i**i««r ' 

case  of  n^hite  ^JidHcUlv.  Hawn,  (5  Johns.  Rep.  351.)  this  ^^      ^ — 

Court  decided  that  parol  evidence  of  a  former  trial  was  inad-    ^    ^"^^  ^    ^ 

missible.     In  Posson  v.  Brown,  (11  Johns.  Rep.  166.)  the  same     (^^ 

principle  was  recognized ;  and  it  was  there  said,  that,  although  the 

proceedings  and  judgment  before  a  justice  may  not  be  techni-* 

cally  a  record,  yet  the  material  parts  are  in  wnting,  and  ought 

to  be  produced ;  that  parol  evidence  was  not  the  highest  and 

best  evidence ;  that  the  statute  directing  the  manner  in  which 

such  proceedings  are  to  be  authenticated,  seems  to  regard  them 

in  the  nature  of  a  record.    If,  then,  as  has  been  settled  by  this 

Court,  parol  evidence  is  inadmissible  to  prove  the  proceedings 

of  a  former  trial,  it  must  follow,  as  a  necessary  consequence, 

that  such  evidence  is  not  admissible  to  contradict  the  written 

evidence  of  such  proceedings.    The  judgment  must,  thereforci 

be  reversed* 

Judgment  reversed. 


*JoHNSON  against  Hunt,  [  •  186  ] 

IN  ERROR,  on  a  certiorari  to  a  justice's  Court.  ft,Aa*°°^t£J 

Hunt,  the  plaintifi*  in  the  Court  below,  brought  an  action  mLfT^of  ex- 
against  the  defendant  below,  the  present  plaintiff  in  error,  as  empt  from  mUi- 
president  of  a  court*martial,  to  recover  baclc  a  fine  of  five  dol-  exemptKm  ez^ 
lafs,  which  had  been  imposed  upon,  and  collected  of,  the  plain-  ^°^«  <»°*y  *<> 
tiff  below,  as  a  delinquent.  The  plaintiff,  when  he  appeared  Sd?n  the^i!^ 
before  the  court-martial,  claimed  an  exemption,  as  being  a  con-  conveyance  of 
tractor  to  carry  the  military  express  mail  from  CanandaigiuLto  '  in  an  action 
Batavia,  but  he  was  not  employed  in  the  actual  transportation,  i^r^instjhepres- 
The  person  who  warned  the  plaintiff  to  attend  parade,  and  ap-  maniai,  to^  re- 
pear  before  the  court-martial,  had  never  recdved  any  warrant,  g^^^'^J***?.  * 
or  power,  from  the  commandant  of  the  regiment,  to  act  as  ser-  tion'  cannV*^ 
geant.  This  objection  was  not  made  before  the  (M>urt-martial,  ""^«^  ****^^Sj. 
the  plaintiff  bein^  ignorant  of  the  fact.  The  justice  gave  judg-  wJ7n<^  ^Uie 
ment  for  the  plaintiff  below.  piainUff  to  y- 

^  pear  on  parade, 

Per  Curiam.     The  plaintiff  below  being  a  contractor  for  car-  cwin-martfa!. 

rying  the  mail,  did  not  exempt  him  from  military  duty.     The  ^  .^|^  ^^y 

exemption  in  the  act,  ^sess.  32.  c.  145.  s.  2.)  of  all  stage  driv-  L^uit,  even 

ers  who  are  employed  m  the  care  and  conveyance  of  the  mail,  j.^jj  J^J®^**" 

d^.,  evidently  extends  to  the  actual  carriers  of  the  mail  only,  before  the  court- 

The  objection  that  the  sergeant,  who  warned  the  plaintiff  be-  martial- 
low  to  appear  on  the  parade,  and  before  the  court-martial,  was 
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NEW-TORK,  not  regularly  and  duly  appointed,  cannot  be  made  here.     If  it 

May,  1816.     eould  nave  been  made  at  all,  it  should  have  been  made  before 

^"^^^^^^^^^^  the  court-martial.     The  plaintiff,  having  appeared  before  the 

V.  court-martial,  must  be  deemed  to  have  waived  any  irregularity 

BuTToir.      jj^  ^jjQ  summons.     The  sergeant  was  an  oflScer,  de  faciOy  and,  so 

far  as  strangers  are  concerned,  his  acts  must  be  deemed  valid. 

Judgment  reversed. 


[  *  187  ]  *Battey  against  Button. 

Where,  on  a  THIS  was  an  action  of  assumpsit.  The  first  count  of  the 
orbitraUon,  the  declaration  stated,  that  one  Henry  Osbom  had  been  sued,  and 
Dariiea  mutual-  arrested  by  virtue  of  a  warrant  issued  by  one  Henry  Delord.  a 
»mss<M^"  notes  jus*ice  of  the  peace  of  the  county  of  Clinton^  at  the  suit  of  the 
u  °Mc  "^^r*  defendant ;  in  which  suit  the  defendant  claimed  the  sum  of 
the  paymiat  of  eight  dollars,  whercupou  the  plaintiff,  as  the  agent  of  Osbom ^ 
the  sum  which  and  the  defendant,  agreed  to  submit  the  matter  in  controversy 
ed,  and  the  ar-  to  the  dccisiou  of  Henry  Delord  and  Henry  Grun ;  and,  in  case 
bitrator^having  th^y  could  not  a^n'^e,  after  due  examination  and  consultation  in 

awarded  in  la' 

vor  of  A.J  the  the  premises,  that  then  they  should  choose  a  third  person  toar- 
Uver^THunihe  "^^^"^^^  ^  Conjunction  with  them,  in  the  premises,  whereupon 
note  of  B.,  tiie  they  chosc  William  Stewart,  and  the  parties,  Battey  and  But- 
!i*eii5or8ci  Ae  ^^*  mutually  executed,  each  to  the  other,  a  note  dated  at  Pent, 
note  to  c,  to  the  6th  of  February,  1808,  for  the  sum  of  250  dollars,  payable 
com"* lief"  to  ^^  ^^^^  other  or  order,  with  interest,  two  months  after  date; 
pay  the  amount)  and  it  was  agreed,  that,  in  case  the  arbitrators  should  make  an 
«c1>^"r****^back  ^^^'"^  against  either  party,  the  note  executed  by  such  party  should 
from  if.  the  sum  be  endorsed  by  the  arbitrators,  so  as  to  leave  due  thereon  the 
eodSwee  mOw  ^^^  which  they  should  award  such  party  to  pay  the  other;  and 
ground  that  the  the  noto  exccutcd  by  the  party  in  whose  favor  the  award  should 
B^%lniwt^*^rei  ^  ™*^d®  be  delivered  up  and  cancelled ;  that  the  arbitrators  hav- 
cover  against  ing  met  and  heard  the  proofs,  two  of  them,  Orun  and  Stewart, 
ha\ifnsfst^dlln  ^^ardcd  against  the  said  Henry  Osbom  the  sum  of  232  dol- 
the  invalidity  of  lars  and  75  ccnts,  and  thereupon  endorsed  upon  the  note  exe- 

dSence^\o"aS  ^^^^  ^y  ^^^^^V  *®  ^um  of  17  dollars  and  25  cents ;  that  De- 
action  by  c,  lord,  the  third  arbitrator,  dissented  from  the  award ;  and  that  the 
fenci  wSre  i^'^n  defendant,  afterwards,  endorsed  the  said  note  to  Ross  fy  Piatt, 
inadmissible,  he  to  whom  the  plaintiff  was  compelled  to  pay  the  said  232  dol- 

hT  cou!d '  *S1  ^"s  «"<*  "7^  cents,  with  interest. 

have     availed      To  this  was  added  a  count  for  money  lent,  money  paid,  and 

»i;fS»/'^;>!X  money  had  and  received. 

averring      tnat        rni       iri  i  i  •   n  l/.  •!_ 

the  note  was  i  he  defendant  demurred,  specially,  to  the  first  count  m  the 
foJJ^u^feiuiu^"  plaintiff's  declaration.,  and  the  plaintiff  joined  in  demurrer. 

submission**"  to       Crary,  in  support  of  the  demurrer. 

ihref.      arbitra^ 

tors,  one  dissents  from  the  auitrd  of  the  other  two,  who  execute  the  award  without  the  dissenting  arbitrator. 

such  award  is  valid. 
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r.  jB.  Shepherd^  contra.  new-york. 

Way,  1816. 

Per  Curiam.     This  case  comes  before  the  Court  on  a  special  s^^^-v^-^^ 
demurrer  to  the  first  count  in  the  declaration.     It  is  unneces-         Gale 
sary,  however,  to  notice  the  special  causes  of  demurrer,  for  the      (vrria». 
count  is  bad  in  substance.     If  the  arbitration  note,  which  the 
plaintiflf  had  paid  to  the  defendant,  was  void,  payment  of  it 
should  have  been  resisted,  if  the  defence  was  admissible,  and, 
if  not,  the  declaration,  in  this  case,  should  show  why  it  was  not. 
It  was,  therefore,  a  material  averment,  that  the  note-  was  trans- 
ferred before  it  fell  due,  so  as  to  show  that  the  defence  could 
not  have  been  then  set  up  against  the  note  in  the  hands  of  an 
innocent  endorsee,  to  whom  it  was  transferred  before  it  fell  due. 

But  the  objection  taken  to  the  validity  of  the  note  is  not  well 
founded ;  to  wit,  that  the  award  between  Button  and  Osbom 
was  void,  because  not  signed  by  all  the  arbitrators.  This  was 
not  necessary.  The  submission  was  to  two,  and,  in  case  they 
could  not  agree,  they  were  to  choose  a  third  person  to  arbitrate, 
in  conjunction  with  them,  upon  the  premises.  The  declaration 
alleges  that  such  third  person  was  chosen.  This  mode  of  sub- 
mission necessarily  implies  an  authority  to  two,  to  make  an 
award.  To  require  the  award  to  be  signed  by  all,  would  involve 
a  manifest  absurdity.  The  two  were  authorized  to  choose  a 
third  only  in  case  of  their  disagreement ;  and  yet,  after  they 
had  disagreed,  and  chosen  a  third,  all  must  agree,  according  to 
the  argument  on  the  part  of  the  plaintiff.  The  first  count  in 
the  declaration  is,  therefore,  bad  on  this  ground,  which  strikes 
at  the  root  of  the  plmntiff's  cause  of  action.  The  defendant 
must,  accordingly,  have  judgment  upon  thedemurrer. 


*Gale  and  Stanley  against  O'Brian.  [  *  189  ] 

THIS  was  an  action  on  a  bond  in  the  penalty  of  1,000  dol-  ^^  t^^d"**'™* 
lars,  conditioned  for  the  performance  of  a  covenant  therein  con-  diUoned  forthe 
tdned.  The  declaration  commenced  by  demanding  1,000  dol-  performance  of 
lars,  which  the  defendant  owed  to,  and  unjustly  detained  from,  meQcmgmde>>tl 
the  plaintiffs:  it  then  set  forth  the  penalty  of  the  bond,  with  ^  the«)"clf 
the  condition,'  in  which  the  defendant's  covenant  was  contained ;  uon,  and  atai^' 
and,  having  assigned  breaches  of  the  covenant,  concluded  thus :  ^/^JjJjJJ**®*'*"'* 
"  Therefore,  the  said  Thomas  O^ Brian  his  covenant  with  the  b  Sovenant^a^d 
said  Jam^s  Gale  and  Ashbel  Stanley  hath  not  kept,  although  with  demanding 
often  requested  so  to  do,  but  has  broken  the  same  ;  wherefore  seen^giodon 
the  said  James  Gale  and  Ashbel  Stanley  say,  they  are  injured,  *p^^^  demur- 
and  sustained  damages  to  the  value  of  1,000  dollars,  and  there-     But  it  is  ccr- 

of  they  bring  suit,"  &c.  f  "]j„SS^  de" 

To  this  declaration  there  was  a  general  demurrer  and  joinder  murrer.  vide  12 

in  demurrer.     The  cause  was  submitted  to  the  Court  without  '^^-  J^-*16. 

argument,  at  a  former  term,  May,  1815,  (12  Johns.  Rep.  216.) 

and  judgment  was  given  for  the  plaintiff. 
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NEW- YORK,      By  consent  of  parties,  the  cause  was  again  brought  before  the 
*JjJ^^jfJ^  Court,  and  argued  by  Cantine,  in  support  of  the  demurrer,  and 
Qj^^^        Powers,  for  the  plaintiff. 

o'Briak.  Cantine  contended  that  the  judgment  ought  to  be  in  debt, 

but  no  judgment  in  debt  could  be  given  on  this  declaration ;  it 
must  be  in  covenant,  and  this  is  a  good  ground  for  a  general 
demurrer.  The  attorney  of  the  plaintiff,  in  drawing  the  dec 
laration,  appears  to  have  followed  the  precedent  in  2  Chittj^  on 
PhadingSy  154.,  except  the  conclusion,  which,  in  that  precedent, 
is  in  debt  instead  of  covenant* 
This  is  a  misjoinder,  which  renders  the  declaration  bad  in 
f  I  aau^9  substance.f 

#  t  906.  2  Aw.  ' 

^PWi.2ai.  Powers,  contra.    The  Court  (12  Johns.  Rep.  216.)  have  al- 

ready decided  the  very  point.  The  objection  is  matter  of 
form,  and  can  only  be  taken  advantage  of,  if  at  all,  by  a  special 
demurrer.    By  the  7  th  section  of  the  act  for  the  amendment  of 

[  *  190  ]      *the  law,t  the  Court,  in  cases  of  demurrer,  are  required  to  give 
X\  N.R.  L.  judgment  according  to  the  right  of  the  matter,  without  regard 

^  to  form,  unless  the  particular  defect  be  shown,  specially,  as  the 

cause  of  demurrer. 

Sergeant  Williams' m  his  note,  (5)  to  2  Saunders,  190,  says, 
expressly,  that  a  wrong  conclusion  to  a  declaration  is  not  mat- 
ter of  substance,  but  mere  form,  and  must  be  specially  shown 
for  cause  of  demurrer.  The  declaration  is  in  the  form  recom- 
mended by  Williams,  in  his  note  (1)  to  1  Saund.  68. ;  it  sets 
forth  the  bond  and  the  condition,  and  then  assigns  the  breaches, 
J  Hob.  233. 6  concluding  in  covenant.^    If  the  conclusion  be  wrong,  it  is  like 

I  I'r^ Fr'  *  ^^"^  defectively  set  forth,  which  is  only  a  fault  in  form.|| 

^^^  Cantine,  in  reply.     Sergeant  Williams,  in, his  note  to  2  Saund. 

187.  c,  corrects  his  mistake,  in  the  note  referred  to  in  1  Saund. 
58.,  in  saying  that  the  declaration  might  conclude  as  in  cove- 
nant ;  and  the  Court,  in  giving  judgment  on  the  demurrer,  in 
^his  cause,  in  12  Johns.  Sep.  216.,  did  not  advert  to  this  correc- 
fion,  but  relied  on  the  authority  of  Williams,  in  his  first  note. 

Per  Puriam.  This  case  has  now  been  argued,  and  we  find 
no  reaAona  to  induce  a  change  of  opinion  from  that  formerly 
given,  wheii  jthe  case  was  submitted  without  argument.  (12 
Johns.  Rep.  216.)  The  Court  did  not  then  advert  to  the  sec- 
ond note  to  2  Saund.  167. :  in  that  note  Mr.  Williams  corrects 
what  he  had  said  in  his  oote  to  1  Saund.  58.,  and  he  seems  to 
think  that  the  conclusion  of  the  declaration  in  covenant,  after 
an  assignment  of  breachesi  is  incorrect.  We  agree  that  it  is  not 
a  neat  technical  conclusion  ;  but  it  does  not  foUow  that  it  fur- 
nishes a  cause  of  demurrer.  Nothing  short  of  a  special  demur- 
rer can  reach  the  supposed  imperfection  in  the  conclusion  of  the 
declaration;  for,  certainly,  it  is  not  matter  of  substance;  and, 
we  think,  even  a  special  demurrei  would  not  avail. 

The  declaration  is  in  debt.  It  demands  the  penalty  of  the 
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bond  in  the  debet  et  detinety  and  it  sets  out  the  bond  truly,  and  new-york. 

after  setting  forth  the  condition,  it  avers  a  breach  of  the  cove-  ^^^y*  '^*^* 

nants.     Legally  and  technically  speaking,  the  stipulations  in  ^^^p^^^^^^ 

the  condition  are  covenants,  on  which  an  action  of  covenant  v. 

might  have  been  brought ;  but  calling  those  stipulations  cove-  Shkldoit. 
nants  did  not  render  the  action  an  action  of  covenant ;    its 

*quality  had  been  fixed  before,  by  demanding  the  penalty  as  a  [  *  191  ] 
debt,  in  the  usual  way* 

Judgment  for  the  plaintiff. 


Pierce  against  Sheldon. 

IN  ERROR,  on  certiorari  to  a  justice's  Court.  Whether  it  is 

This  was  an  action  of  trespass  on  the  case,  brought  by  SheU  J^^**  .**J?®' 
don,  the  plaintiff  below,  against  Pierce,  a  constable,  for  the  ofSiepeftceti^ 
amount  of  an  execution  delivered  to  him  to  be  served,  and  ^^J^^b'^*! 
which  he  had  neglected  to  serve,  or  return,  within  the  time  lim-  tie«  is  his  mq- 
ited.  The  defendant  below  insisted  that  the  proper  form  of  ao-  ^^^^J^  ^^" 
tion  was  debt,  and  that  the  justice  had  no  right  to  try  the  cause,  Ad  aetioo  a- 
because  he  was  the  father-in-law  of  the  plaintiff.  Both  these  |g°*^  ^^^^ 
objections  were  overruled,  and  judgment  was  given  for  the  plain-  serm^  or  re- 
tiff  below,  turningr.an  exe- 

cotioB  in  •  jus- 
tice's      Court, 

Per  Curiam.    Whether  the  justice  was  legally  disqualifed,  J^  wdOTbe 
on  the  ground  that  the  plaintiff  l)elow  was  his  son-in-law,  is,  per-  brought  in  any 
haps,  questionable ;  but  the  gross  indecency  of  an  exercise  of  jJ^EL^™'  mm 
his  judicial  power,  in  such  a  case,  should  induce  this  Court  to  be  revened. 
scrutinize  his  proceedings  with  a  jealous  eye. 

This  suit  was  brought  under  the  13th  section  of  the  25  dollar 
act,  (1  R.  L.  395.)  (6)  which  provides  a  remedy,  expressly, 
"  6y  action  of  debt  J^  The  objection  to  the  form  oi  action  was, 
therefore,  well  taken,  and  the  judgment  ought  to  be  reversed. 

Judgment  reversed. 

{a)  That  the  justice  before  whom  a  suit  was  brought,  was  the  son-in-law  of  the  plalnlifl*, 
m  t  persisted  to  hear  and  decide  the  cause  notwithstanding  the  defendant  objected  to  his 
jtirtsdiction  on  the  ground  of  hit  relationship  to  the  {rfaintin,  is,  of  itself^  evidence  (hat  the 
trial  was  not  &ir  and  impartial,  and  sufficient  ground  for  reversing  the  judgment  when  the 
damages  eiven  are  excessive.  B^Uowm  v.  Feanon,  19  Johu,  iUp.  172.  Vide  Egglf- 
f'tn  v^  Sn^M,  17  Id.  133. 
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NEW- YORK. 

JMay,  1816. 

pAWLina     *Pawling,  and  EoNicE,  his  wife,  late  Eunice  Stanton 

against  Willson  &  Smith,  executors  of  Bird. 

THIS  was  an  action  of  debt,  on  a  judgment  recovered  in  the 


V. 

BlRD'f   Exxc- 
UTORS. 


of^  (joSrin  Superior  Court  of  the  state  of  C&nnecticut,  by  Eunice  Stanton, 
anoUicr  st^^  it  before  her  marriage  with  the  plaintiff,  Pawling,  against  the  de- 
^  as  aXreisn  feudauts,  exccutors  of  John  Bird,  deceased.  The  defendants 
judgmeoi,  m  pleaded  non  detinet,  accompanied  with  notice  that  they  intend- 
except  ^'^  ^d  to  insist  upon  the  statute  of  limitations,  in  bar  of  the  plain- 
po<*e  **^  Pf**Y"  tiff's  action.  The  cause  was  tried  at  the  Albany  circuit,  in 
"^ypkma/oH^  April,  1815,  before  Mr.  J.  Piatt. 
c^«nce  of  *      On  the  trial,  the  plaintiffs  produced,  in  evidence,  a  record  of 

And  sach  ^  judgment  in  Connecticut,  duly  authenticated,  and  commencing 
J»<*«™«nt,when  with  the  writ,  in  which  was  included  the  declaration,  as  follows  : 
ceedings^b/a^  "  To  the  sheriff  of  the  county  of  Litchfield,  &c.  &c.  &c.  By 
lachmeni^ar  authority  of  the  State  of  Connecticut,  you  are  hereby  command- 
of  ^^  d^d^  ed  to  summon  Ebenezer  Willson,  and  Benjamin  Smith,  both  ab« 
ant,  be  not  be-  gent  and  absconding  debtors,  out  of  this  state,  to  parts  unknown 
junsdictiOT  of  to  the  plaintiff,  executors  of  the  last  will  and  testament  of  John 
such  state,  is  Bird,  Esq.,  late  of  Troy,  in  the  county  of  Rensselaer,  and  state 
yL^^^viS^e  of  New^York,  deceased,  to  appear  before  the  Court  of  Common 
of  a  <!«?>»•  Pleas,  to  be  holden  at  Litchfield,  within  and  for  the  county  of 

persons  domi-  Litchfield,  aforcsaid,  on  the  fourth  Tuesday  of  September,  A.  D. 
ciicd  in  this  1807,  then  and  there  to  answer  unto  Eunice  Stanton,  of  Colches- 
in  another  state,  ter,  in  the  county  of  Chittenden,  and  state  of  Vermont,  in  a  plea, 
is  invalid  here,  that  to  the  plaintiff,  the  defendants,  in  sdd  capacity,  render  the 

But  if  the  par-  sum  of  nine  hundred  dollars,  which,  to  the  plaintiff,  the  said 
dSnicUeirh"^  ^^^^f  dcceascd,  while  in  life,  justly  owed,  by  book,  to  balance 
were  married  in  book  accouuts,  as  by  the  plaintiff's  book,  ready  in  Court  to  be 
whi  h**ihe  d"  P^'^duccd,  fully  appears ;  which  debt  the  defendants  have  never 
vorce  was  de-  paid,  though  ofteu  requested  and  demanded,  which  is  to  the 
ft'Sciit  not*  ra-  damage  of  the  plaintiff  the  sum  of  one  thousand  dollars,  and  for 
de™^oM  'dr-  the  recovery  thereof,  with  just  costs,  the  plaintiff  brings  this  suit. 
vaiid*?"cSa>!^      "  Hereof  fail  not,  and  of  this  writ,  and  of  your  doings  thereon, 

But,  admit^  make  due  return  according  to  law.  And  you  are,  at  least  four- 
lirfe  va*!id*  u^ii  ^^^^  ^^y^  before  the  sitting  of  said  Court,  to  leave  a  true  and 
r*193'l  '  attested  copy  of  this  writ  with  Uriel  Holmes,  Esq.,  of  *said 
made  no  pro-  Hartland,  Ktid  a  like  copy  with  Uriel  Holmes,  Jun.,  Esq.,  of  said 
vision  with  re-  Litchfield,  who  are  debtors  to  the  defendants,  in  their  said  ca- 
fhudren^of  the  pacity ;  and,  also,  a  like  copy  with  Seth  P.  Beers,  Esq.,  of  said 

marriage^    and 

there    was    no 

agreement  between  the  parties  as  to  their  maintenance,  the  mother  cannot,  (the  guardianship  of  the  chil 

dren  having  been  decreecTto  her,)  it  teems,  support  an  action  against  the  father  for  their  maintenance  :  she 

can,  at  most,  sue  him  for  contribution  only. 

{a)  Vide  Eimendorfv.  Harris,  5  WendelPs  Rep.  516.  Lawrente  v.  Knies,  \0  Johns.  Rep.  140.  Skm^ 
tray  v.  Stillman,  6  WendeWs  Rep.  447.  Smith  v.  Mumford,  9  Cowen's  Rep.  26.  Francis  v.  Tlie  Ocean 
Ins.  Company f  6  Ibid.  404.  Shtmwaij  v.  Stillnuinj  4  (fow.  Rep.  292. ;  ana  see  also  the  cases  collected 
in  note  (a)  to  Robinson  v.  Ward's  Executors,  8  Jofma.  Rep.  86. 

(b)  Vide  Jackson  V.  Jackson,  1  Jofms.  Rep.  424.  Borden  v.  Fitch,  15  Jofau.  Rep.  121.  Bigdim  v. 
Steams,  19  Joims.  R^.  40. 
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Litchfield,  who  is  both  debtor  and  attorney  to  the  defendants,  new-york, 
in  their  said  capacity.  ^^y*  *^^^- 

*'  Dated  at  Litchfield,  the  2d  day  of  April,  A.  D.  1807."  "^^^^^^^^ 

Si^th  P.  Beers  appeared  for  the  defendants,  and  pleaded,  v. 

and  judgment  having  been  given  in  the  Court  of  Common  Pleas  ^^"^J^^o^**^ 
of  Litchfield  county,  for  the  defendants,  on  a  demurrer  to  the 
plaintiff's  declaration ;  and  the  cause  being  removed,  by  appeal, 
into  the  Supreme  Court  for  the  county  of  Litchfield,  an  issue 
of  fact  being  joined,  a  verdict  was  found  for  the  plaintiff,  and 
judgment  was  thereupon  rendered,  that  '^  the  plaintiff  shall  re- 
cover, of  the  goods  and  estate  of  the  said  John  Bird,  deceased, 
in  the  hands  of  his  executors,  the  said  sum  of  six  hundred  and  , 
seventeen  dollars  and  twenty-one  cents,  damages,  and  her  costs 
of  suit,  taxed  at  thirty-five  dollars  and  sixty-five  cents,  and  that 
the  execution  may  issue  accordingly." 

The  plaintiffs  proved,  that,  after  the  recovery  of  the  above 
judgment,  and  before  the  commencement  of  the  present  suit, 
Eunice  Stanton  intermarried  with  the  plaintiff  Pawling.  The 
plaintifis  further  proved,  that,  about  two  years  previous  to  the 
trial,  Smith,  one  of  the  defendants,  conversed  with  the  witness, 
R,  M.  Livingston,  respecting  the  judgments  recovered  by  Mrs. 
Pawling  in  Connecticut,  and  stated,  that,  since  the  marriage  of 
the  plaintifis.  Pawling  had  called  on  him,  Smith,  for  payment, 
and  that  he  was  willmg  to  pay,  but  was  apprehensive  that  it 
would  not  protect  him  in  case  there  should  be  a  failure  of  as- 
sets ;  that  it  had  been  proposed  to  arbitrate,  but  he  had,  for  the 
same  reason,  declined  it;  an  amicable  suit  was  proposed,  as 
the  witness  understood :  the  witness  further  testified,  that  Smith 
s^peared  anxious  to  make  payment,  but  for  the  reason  assigned ; 
and  that  it  was  not  pretended  that  any  payment  had  been  made 
on  either  of  the  said  judgments.  Here  the  plaintiffs  rested  their 
cause,  and  the  judge  ruled  that  the  evidence  was  sufliicient  to 
take  the  case  out  of  the  statute  of  limitations. 

The  defendants  produced  in  evidence  another  exemplifica- 
tion of  the  record,  in  the  suit  in  Connecticut,  between  them  and 
Eunice  StatUon,  containing,  not  only  all  that  was  comprised  in 
the  copy  which  was  given  in  evidence  by  the  plaintiffs,  but, 
also,  a  variety  of  additional  matter,  among  which  was  the  exe- 
cution *issued  on  the  judgment,  to  levy  the  amount  thereof  on  [  *  194  j 
the  money,  goods,  chattels,  or  lands,  of  John  Bird,  deceased, 
in  the  hands  of  his  executors,  the  defendants.  To  this  execu- 
tion the  sheriff  returned,  that  he  had  made  demand  of  Uriel 
H)lmss,  for  money,  or  goods,  in  his  hands,  belonging  to  the  de- 
fendants, executors  of  John  Bird,  to  satisfy  the  execution  and 
his  fees,  but  that  he  refused  showing  any.*  And  a  return  was 
made  of  a  like  demand  on,  and  refused  by,  Uriel  Holmes,  Jun., 
and  Seth  P.  Beers.  The  record  likewise  comprised  a  statement 
of  tlie  evidence,  being,  apparently,  a  bill  of  exceptions  taken  at 
the  trial  of  the  cause.  The  bill  of  exceptions  set  forth,  in  the 
first  place,  an  account,  to  recover  the  amount  of  which  the  ac- 
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NEW-YORK,  tion  was  brought,  in  which  the  executors  of  John  Bird  wert 
Majr,  1816.     charged  with  various  sums  of  money  for  the  nursing,  boarding, 

^'^^[^J^]^!^  clothing,  &c.,  of  William  and  Maria,  two  infant  children  of  the 
V.  said  John  Bird,  the  total  amount  of  which  was  six  hundred  and 

'^'"uToiS"^*  seventeen  dollars  and  twenty-one  cents.  It  stated,  in  the  next 
place,  that  it  was  agreed,  on  the  trial,  that  the  said  Eunice  was 
married  to  Bird  on,  or  about,  the  4th  of  October,  1789,  and 
continued  to  be  his  bwful  wife  until  on,  or  about,  the  last  day 
of  May,  1797.  The  bill  of  exceptions  further  set  forth  a  decree 
of  the  general  assembly  of  the  state  of  Connecticut,  passed  at  a 
general  assembly,  held  on  the  2d  Thursday  of  Matf,  1797.  This 
decree  recited  the  petition  of  the  plaintiff  Eunice,  in  which  a 
divorce  was  prayed  for,  on  the  ground  of  the  ill-treatment  of 
her  by  her  husband,  John  Bird;  it  then  recited  as  follows: 
^'  That  the  said  John  hath  been  served  with  a  copy  of  said  peti- 
tion, according  to  the  custom  and  usage  of  the  said  assembly, 
and  the  petitioner,  and  the  respondent,  having  severally  ap- 
peared, by  their  counsel,  learned  in  the  law,  and  having  been, 
with  their  proofs,  fully  heard  by  this  assembly,  on  the  merits  of 
the  said  petition,  this  assembly  do  find  the  facts  stated  in  said 
petition  to  be  tru*;  and  it  being  proved  to  this  assembly,  that  the 
said  Eunice,  since  the  date  of  said  petition,  hath  been  delivered  of 
a  son  and  daughter,  which  are  now  remaining  with  said  Eunice ; 
and  it  also  being  made  to  appear  to  this  assembly,  that  the  son 
of  the  said  Eunice  and  John^  in  said  petition  mentioned,"  (bom 
previously  to  the  commencement  of  these  proceedings,)  "  hath 
Deen,  since  the  date  of  said  petition,  forcibly  wrested  by  the  said 
John  from  the  said  Eunice,  and  carried  to  parts  unknown  to 
said  Eunice ; "     Then   followed   the  decree,  in   these  words : 

[  *  195  ]  "  Therefore,  it  is  resolved,  by  this  assembly,  *that  the  said  Eunice 
be,  and  she  is  hereby,  divorced  from  the  said  John.  And  it  is 
further  resolved,  by  this  assembly,  that  the  said  Eunice  be,  and 
she  is  hereby,  constituted  sole  guardian  of  said  son  and  said 
daughter,  which  have  been,  as  aforesaid,  bom  since  the  date  of 
said  petition,  until  they  shall,  respectively,  attain  the  age  of 
twenty-one  years.  And  it  is  further  resolved  by  this  assembly, 
that  the  said  John  Bird  shall,  within  six  months  from  the  first 
day  of  June,  in  the  year  of  our  Lord  one  thousand  seven  hun- 
dred and  ninety-seven,  pay  to  the  scud  Eunice  three  thousand 
dollars,  as  her  pari  and  portion  of  the  estate  of  the  said  John, 
in  lieu  of  all  claims  of  dower."  The  bill  of  exceptions  further 
stated,  that  it  was  agreed  that  Eunice  accepted  of  the  guardian- 
ship of  the  infants  mentioned  in  the  account,  who  were  the  same 
children  as  were  mentioned  in  the  decree,  and  are  the  children 
of  John  Bird  and.  Eunice;  that  the  whole  of  the  account  ac 
crued  for  supporting  said  children,  which,  it  was  agreed,  was 
furnished,  and  without  any  request  from  John  Bird,  who  never 
.  made  an  express  promise  to  pay  the  same,  while  they  lived  with 
the  plaintiiT.  The  bill  of  exceptions  further  stated  a  release, 
executed  by  the  plaintiff  to  John  Bird,  which,  after  reciting  the 
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decree  of  the  genera]  assembly,  stated  that  the  said  Eunice  Bird,  new-york, 
"  For  the  consideration  of  fifteen  hundred  dollars,  secured,  to  ^JJ^^J^fif, 
her  fuU  satisfaction,  by  four  promissory  notes,  executed  and     pawling 
delivered  to  her  by  Doctor  Seth  Bird,  all  bearing  date,  &c.,         /. 
and  for  the  following  sums,  &c.,  did,  by  these  presents,  re-  ^'"'Jtoiw**^*^ 
lease,  and  forever  discharge,  the  said  John  Bird  from  all  claims, 
demands,  and   dues,  from,  or  by  force  of,  the  above-recited 
decree." 

The  defendants  gave  in  evidence  the  exemplification  of  another 
record,  which  commenced  with  a  scire  facias,  directed  "  to  the 
sheriffs  of  the  respective  counties  of  Hartford  and  Litchfield,^' 
&c.,  and  proceeded  as  follows:  "Whereas  Eunice  Stanton,  of 
Colchester,  m  the  state  of  FeriTum^,  brought  her  action  to,  and  be- 
fore, the  Court  of  Common  Pleas,  holden  at  LAichfield,  within 
and  for  the  county  of  Litchfield,  on  the  fourth  Tuesday  of  Sep- 
iember,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seven,  against  Ebenezer  WilUon  and  Bergamin  Smith,  both  absent 
and  absconding  debtors,  out  of  this  state,  to  parts  to  the  plain- 
tiff' unknown,  as  they  were,  and  are,  executors  of  the  last  will 
imd  testament  of  John  Bird,  Esq.,  late  of  Troy,  in  the  county 
of  Rensselaer,  in  the  state  of  New-York,  deceased,  *by  writ,  [  *  196  | 
dated  the  second  day  of  April,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  seven,  which  writ,  according  to 
tlie  command  therein  given,  was  duly  served  on  Uriel  Holmes, 
Esq.,  of  Hartland,  in  said  Hartford  county,  and  on  Uriel  Hohnes, 
Jun.,  of  Litchfield,  in  said  Litchfield  county,  who  were,  and  are. 
debtors,  and  indebted  to  the  said  Ebenezer  and  Benjamin,  in 
their  said  capacity ;  and,  also,  on  Seth  P.  Beers,  Esq.,  of  tfoid 
Litchfield,  who  then  was,  and  still  is,  both  attorney  and  debtor 
to  the  said  Ebenezer  and  Benjamin,  in  their  said  capacity,  which 
action,  by  continuance  and  appeal,  C4une  duly  to  and  before  the 
Superior  Court,  holden  at  Litchfield,  within  and  for  the  county 
of  Litchfield,  on  the  first  Tuesday  of  February  last  past,  when  and 
where  the  parties  appeared ;  and,  on  trial  duly  had,  the  said  Eimice 
did  recover  judgment  thereon  against  the  said  Ebenezer  and 
Benjamin,  by  the  consideration  of  ssud  Court,  for  the  sum  of  six 
hundred  and  seventeen  dollars  and  twenty-one  cents,  debt,  and 
for  the  sum  of  thirty-five  dollars  and  sixty-five  cents,  costs  of 
suit,  as  appears  of  record;  which  writ,  the  return  of  service 
thereon,  and  the  record  of  said  judgment  of  said  Superior  Court, 
and  of  the  said  Court  of  Common  Pleas,  are  in  the  words  and 
figures  following,  to  wit : "  (Here  the  whole  of  the  record,  in- 
cluding the  execution  and  return  in  the  suit  of  Eunice  Stanton 
against  the  defendants,  as  before  stated,  are  set  forth  in  hcec 
verba :  the  scire  facias  then  proceeds :)  "  And  the  said  Ebenezer 
and  Benjamin  were,  at  the  said  times  of  the  said  dates  of  the 
said  writ,  and  of  the  said  endorsements,  absent  and  absconding 
debtors  out  of  this  state ;  and  the  said  Uriel  Holmes,  Esq.,  and 
Uriel  Holmes,  Jun.,  Esq.,  were  jointly  indebted  to  the  said  Eben- 
ezer and  Beryamin,  as  executors  as  aforesaid,  in  &md  by  a  debt 
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NEW-YORK,  due  to  the  said  John^  while  in  life,  of  more  than  two  thousand 

^^^J^J^lf!^  dollars,  which  still  remains  unpaid ;  and  the  said  judgment  still  r&- 

Pa  wLiiiQ     niains  in  force  and  unsatisfied.     The  said  Eunice,  therefore,  says, 

^  V.  that  the  said  judgment  ought  to  be  afllinned  against  the  said  Uriel 

"""^utom!*^  and  Uriel,  Jun,;  and  that  she  ought  to  have  judgment,  and  a  writ 
of  execution,  against  the  said  Uriel  Holmes, 'Esq,,  wad  Uriel  Holmes, 
Jun.,  Esq.,  for  the  amount  of  said  judgment,  and  the  fees  of 
service  thereon,  for  the  detention  thereof.  These  are,  therefore, 
by  authority  of  the  state  of  Connecticut,  to  command  you  to 
cause  the  said  Uriel  Holmes,  Esq.,  and  Uriel  Holmes,  Jun.,  Esq., 
&c.,  to  know  that  they  appear  before  the  Superior  Court,  (&c., 

[  •  197  ]  to  show  cause,  &c."  The  defendants  ^  Uriel  Holmes,  and  Uriel 
Holmes,  Jun.,  appeared,  by  their  attorney,  Seih  P.  Beers,  and 
pleaded,  "  that  neither  they  nor  either  of  them  were,  at  any  of 
the  times  stated,  debtors  of  the  said  Ebenezer  and  Benjamin,  in 
their  said  capacity,  in  and  by  a  debt  due  to  the  said  John,  while 
in  full  life,  to  the  amount  of  more  than  two  thousand  dollars,  nor 
in  any  sum  whatever,  nor.  were  the  said  Ebenezer  and  Benjamin, 
in  fact,  at  any  of  the  times  stated  in  the  said  writ,  absent  and 
absconding  debtors  out  of  this  state,  as  the  plaintiff,  in  her  writ, 
hath  alleged,  as  on  file ; "  issue  being  joined  on  this  plea,  the 
Court  were  of  opinion,  and  found,  that  the  defendants  were  not 
^'  debtors  of  the  said  JEbenezer  and  Benjamin,  in  their  siud  ca 
pacity,  in  and  by  a  debt  due  to  the  said  John,  while  in  full  life, 
to  the  amount  of  more  than  two  thousand  dollars,  nor  in  any 
sum  whatever ;  nor  were  the  said  Ebenezer  and  Benjamin,  at 
any  of  the  times  stated  in  said  writ,  absent  and  al^onding 
debtors  out  of  this  state,  as  the  plaintiff  in  her  writ  hath  alleged. 
Whereupon  it  is  considered  and  adjudged,  that  in  this  case  the 
defendants  shall  recover  their  costs,"  &c. 

The  record  of  the  scire  facias  further  stated,  that  it  was  agreed 
by  the  parties  thereto,  that  WiUsonzxiA  Smith  had  never  resided 
in  ConnecticiU,  but  had  always  reside  at  Troy ;  that  J.  BirdYtaid, 
for  many  years  previous  to  his  decease,  resided  at  Troy,  where 
he  died ;  that  his  will  had  been  proved  in  New-York,  but  never 
in  Connecticut ;  and  that  it  was  proved  that  Uriel  Holmes,  and 
Unci  Holmes,  Jun.,  were  indebted,  to  the  amount  of  more  than 
two  thousand  dollars,  to  Seth  Bird,  of  whom  John  Bird  was  the 
residuary  legatee  and  sole  executor. 

The  defendants,  also,  gave  in  evidence  an  exemplification  of 
an  act  of  the  state  of  Connecticut,  enacted  in  May,  1726,  enti- 
tled "  An  act  for  the  recovery  of  debts  out  of  the  estate  or  effects 
of  absent  or  absconding  debtors ; "  and  of  certain  acts  supple- 
mentary thereto.  The  material  parts  of  the  act  of  1726  are  as 
follows :  "  Be  it  enacted  by  the  governor  and  council,  and  house 
of  representatives,  in  General  Court  assembled,  That  it  shall  and 
may  be  lawful  for  any  creditor  to  cause  the  lands,  goods,  or  ef- 
fects, of  his  absent  or  absconding  debtors,  not  residing  within  this 
state,  to  be  attached^  in  whosesoever  hands  or  possession  the 
same  are  or  may  be  found :  And  the  attaching  of  any  part 
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thereof  shall  secure,  and  make  the  whole  that  is  in  such  person's  new- York; 
hands  liable,  in  the  law,  to  respond  the  judgment  to  be  recov-     ^*^'  ^^*^- 
ered  upon  *such  process,  and  shall  be  subject  to  be  taken  in     p^wlikg 
execution  for  satisfaction  thereof,  as  far  as  the  value  thereof  will  v. 

extend ;  and  the  person  in  whose  hands  any  such  lands,  goods,  ^^^uto^^*"*^' 
or  effects,  are,  shall,  accordingly,  expose  the  same.  r  *  198  1 

"  2.  That,  when  no  lands,  goods,  or  effects,  of  any  absent  or       ■•  ^ 

absconding  debtor,  in  the  hands  of  his  attorney,  factor,  agent,  or 
trustee,  shall  be  exposed  to  view,  or  can  be  found  or  come  at, 
so  as  to  be  attached,  it  shall  and  may  be  lawful  for  any  creditor 
to  bring  his  action  against  his  absent  or  absconding  debtor,  for 
the  recovery  of  his  dues ;  in  which  case  the  creditor,  by  some 
proper  officer,  shall  leave  an  attested  copy  of  his  writ,  at  least 
fourteen  days  before  the  time  of  trial,  with  such  absent  or  ab- 
sconding debtor's  attorney,  factor,  agent,  or  trustee,  or  at  the 
place  of  his  or  their  usual  abode ;  which  service  shall  be  a  suffi- 
cient citation  for  the  creditor  to  bring  forward  his  action  to  trial, 
unless  the  debtor  be  an  inhabitant  of  this  state,  or  hath  for  some 
time  dwelt  therein ;  in  which  case  a  like  copy  shall  be  left  by 
such  officer  at  the  dwelling-house,  lodging,  or  place  of  his  last 
or  usual  abode. 

^'3.  That  such  attorney,  factor,  agent,  or  trustee,  upon  his 
desire,  shall  be  admitted  to  defend  his  principal,  in  such  suit, 
through  the  course  of  law,  according  to  the  nature  of  the  action. 
But  if  the  debtor  be  not  in  this  state,  and  no  attorney,  factor, 
agent,  or  trustee,  appear,  to  defend  in  the  suit,  the  Court  shall 
continue  the  action  to  the  next  Court,  and  then,  if  need  be,  shall 
continue  the  same  once  more  to  the  next  Court,  (that  such 
attorney,  &c.,  may  have  an  opportunity  to  notify  his  principal,) 
and  then,  without  special  matter  alleged  and  allowed  in  bar,  or 
abatement,  the  action  shall  come  to  trial,  and Judgmentbe  ren- 
dered for  the  plaintiff,  and  all  the  goods  or  efl^cts  which  are  in 
the  hands  of  such  attorney,  factor,  agent,  or  trustee,  to  the  value 
of  such  judgment,  (if  so  much  there  be,)  shall  be  liable,  and 
subjected  to  execution  granted  upon  such  judgment  for,  or 
towards,  the  satisfying  the  same  ;  and,  from  the  time  of  serving 
the  writ  or  summons  as  aforesaid,  shall  be  liable,  and  be  secured 
in  law  in  the  hands  of,  and  may  not,  otherwise,  be  disposed  of 
by,  such  attorney,  factor,  agent,  or  trustee. 

"  4.  And  if  such  attorney,  factor,  agent,  or  trustee,  after  the 
time  of  his  being  served  with  a  writ  or  summons,  as  aforesaid, 
taken  out  against  his  principal,  (being  an  absent  or  absconding 
debtor,)  shdl  transfer,  remit,  dispose  of,  or  convert  any  of  the 
"^^oods  or  effects  of  such  debtor,  in  his  hands,  at  the  time  of  [  *  199  ] 
Kuch  service,  within  what  shall  a^itisfy  the  judgment  given  as 
aforesaid,  or  that  shall  not  discover,  expose,  or  subject  the 
goods  or  effects  of  such  debtors,  in  his  hands,  to  be  taken  in 
execution  for  and  towards  the  satisfying  the  judgment  so  far,  as 
what  in  his  hands  or  possession  will  extend,  shall  be  liable  to 
satisfy  the  same  of  his  own  proper  goods  or  estate,  as  much  as 
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NEW- YORK,  if  It  were  his  own  proper  debt ;  and  a  writ  of  scire  facias  may 

•  ^*y'  *^'^*     be  taken  .out  from  the  clerk  of  the  Court  where  the  judgment 

Pawling     ^^  given,  to  be  served  on  such  attorney,  factor,  agent,  or  trus- 

^  V.  '        tee,  requiring  him  to  appear  before  such  Court,  and  to  show 

*^'^tom"^'  cause,  if  any  he  have,  to  the  contrary  thereof;  and  upon  default 
of  appearance  of  such  attorney,  factor,  agent,  or  trustee,  or  re- 
fusal to  disclose,  upon  his  oath,  (which  oath  such  Court  is 
authorized  to  administer,)  what  goods  or  effects  of  the  debtor 
are,  or  were,  in  his  hands  or  possession,  then  judgment  shall  be 
entered  up  against  him  of  h^  own  proper  goods  or  estate,  as 
though  it  was  his  own  debt,  and  execution  shall,  in  usual  form 
of  law,  be  granted  thereon. 

<^  5.  That  the  debts  due  to  any  such  absent  or  absconding 
debtor  shall  be  considered  as  his  effects,  in  the  hands  of  the 
person  from  whom  the  same  are  due,  who  shall  be  considered 
as  his  agent  or  trustee,  and  be  obliged  to  account  for  the  same 
under  oath ;  and  recovery  may  be  had  against  him  in  the 
same  manner  as  for  goods  or  chattels  of  such  absconding 
debtor." 

The  first  section  of  the  additional  act,  of  October,  1807,  Ls  as 
follows :  ''  That  whenever  a  scire  facias  shall  be  brought  on 
said  statute,  to  recover  a  debt  due  to,  or  the  goods  and  effects 
of,  an  absent  or  absconding  debtor,  in  case  any  person  or  per- 
sons, either  jointly  or  severally,  claim  such  debt,  as  assignee 
or  assignees  thereof,  or  such  goods  or  effects,  as  owner  or 
owners  thereof,  the  defendant,  in  such  scire  faciasy  having  no- 
tice or  knowledge  of  such  assignment,  ownership,  or  claim, 
may  give  notice,  in  writing,  signed  by  proper  authority,  and 
duly  served,  to  such  claimant  or  claimants,  or  his,  her,  or  their 
attorney,  that  such  scire  facias  is  pending,  and  that  such 
claimant  or  claimants  may,  if  he,  she,  or  they,  see  cause,  appear 
and  defend  against  such  scire  facias ,  and  thereupon,  unless 
such  claimant  or  claimants  shall,  within  such  time  as  the  Court, 
before  whom  the  scire  facias  was  pending,  may  direct,  give  to 
such  defendant,  sufficient  security  to  the  approbation  of  such 
Court,  to  indemnify  him  against  all  costs  arising  in  Such  scire 
facias,  such  defendant  may  suffer  judgment  by  defiiult,  or  other- 
wise," &c. 

r  *  200  ]  *The  defendants  also  gave  in  evidence,  by  consent,  the  dep- 

osition of  Seth  P.  Beers,  who  stated,  that  Uriel  Holmes,  and 
Uriel  Holmes,  Jun.,  on  being  warned  on  the  scire  facias  against 
them,  gave  notice  thereof  to  the  deponent,  who  was  the  agent 
of  the  defendants,  fVillson  and  Smith;  that  the  deponent,  in 
conformity  to  the  provisions  of  the  statute. of  October,  1807, 
above  mentioned,  one  of  the  acts,  in  addition  to  the  act  respect- 
ing absent  and  absconding  debtors,  gave  security,  on  behalf  of 
IriUson  and  Smith,  to  Uriel  Holmes,  and  Uriel  Holmes,  Jun.,  to 
indemnify  them  against  the  costs  which  had  accrued,  or  might 
accrue,  on  the  writs  of  scire  facias,  which  security  they  ac- 
cepted; and  thereupon  the  deponent  appeared,  and  was  ad- 
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mittedy  by  the  Court,  as  attorney  for  Willson  and  Smith,  to  defend  new-york, 
in  I  he  proceedings  on  scire  facias ^  in  the  names  of  Uriel  Holmes ^     ^*^''  ^^^^'  ^ 
and  Uriel  Holmes,  Jan. ;  and  that  a  defence  was  accordingly      p^^lwo 
made,  and  judgments  were  rendered  in  favor  of  the  defendants  v. 

QD  said  writs  of  scire  facias;  that' the  defences  so  made  were  ^"^Jjo^**^ 
made  solely  for  the  benefit,  and  in  behalf  of  Willson  and  Smith ; 
and  tliat  the  deponent  appeared  as  attorney,  and  defended,  by 
their  request. 

A  verdict  was,  then,  taken  for  the  plaintiffs,  for  the  amount 
of  the  debt  and  costs  recovered  by  the  judgment  in  Connecticut, 
with  interest,  subject  to  the  opinion  of  the  Court,  on  a  case 
containing  the  facts  above  stated. 

Woodworth,  for  the  plaintiffs.  Though  the  process  in  the 
(Higinal  suit,  in  Connecticut,  should  be  regarded  as  a  nullity, 
yet,  as  the  defendants  appeared  and  contested  the  cause,  through 
all  its  stages,  they  must  be  concluded  by  the  judgment.  No 
doubt,  the  statute  of  limitations  may  be  pleaded  in  bar  to  an 
action  of  debt  on  a  judgment  given  in  another  state  ;  but  a  sub- 
sequent acknowled^nent,  or  admission  of  the  debt,  is  sufficient  ^ 
to  take  the  case  out  of  the  statute.f  c/tJI^     4 

The  decision  of  the  cause,  on  a  motion  for  a  new  trial  in  the  /o^!:  *"'  Rep, 
Supreme  Court  of  Connecticut,  will  be  found  in  3  Day's  Reports,  463. 
137.    It  cannot  be  said  that  the  judgment  was  unduly  or  irreg- 
4ikrly  obtained.     This  Court,  in  Taylor  v.  Dryden,t  have  said,  j^^^t^f^"**' 
that  a  judgment  in  another  state  is  presumptive  evidence  of  a 
just  demand,  and  it  is  incumbent  on  the  defendant,  in  an  action 
on  the  judgment  here,  to  impeach  its  justice  by  positive  proof 
of  its  irregularity  or  unfairness.     The  case  of  Kilhum  v.  fVood- 
worthy  may  be  cited  for  the  defendants,  but  it  is  not  in  ^^int ;       [  *  201  j 
for  there  the  defendants  never  had  any  notice  whatever  of  the     $  5  Jofm*. 
Buit,  and  were  out  of  the  state  where  the  judgment  was  given.  **^"  ^* 
Here  the  defendants  regularly  appeared  and  went  to  trial ;  and  it  is 
a  settled  principle,  that  a  defendant  cannot  take  advantage  of  any 
defect  or  irregularity  in  the  process,  after  he  has  appeared  and 
pleaded.     By  appearing,  he  admits  the  competency  of  the  plain- 
tiff, the  regularity  of  the  process,  and  the  jurisdiction  of  the  Court.  ||  9J  y  i^'^  ^J.; 

The  case  of  the  plaintiffs  against  die  garnishees,  in  which  155.  1  Eas%T9, 
they  failed,  is  reported  in  4  Day^s  Rep.  87. 

Henry,  and  Buel,  contra.  In  the  suit  against  the  garnishees, 
the  Supreme  Court  of  Errors,  in  Connecticut,  decided,  that  the 
process,  by  foreign  attachment,  as  it  is  called,  could  not  be  sus- 
tained against  executors  or  administrators,  to  recover  a  debt  due 
from  their  testator  or  intestate.  They  refused  to  enforce  the 
original  judgment. 

I .  We  contend,  that  the  statute  of  limitations  is  a  bar  in  this 
case  ;1I  and  that  there  is  not  sufficient  evidence  to  lake  it  out  of  ^  \e»!^^ 
the  statute.     If  all  the  words  of  Smith,  as  stated  by  the  witness,  Mw,  HoU 
Livingston,  are  taken  together,  and  fairly  understood,  they  do 
not  amount  to  an  admission  of  debt,  but  merely  of  the  existence 
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N5:\v.v<>riK,  of  certain  judgments  in  Connecticut.     A  person  acting  in  a  rep 

May,  18J6.     resentative  capacity,  does  not  stand  in  the  same  situation  as  a 

Paw  I  i.NG     person  acting  in  his  own  right. .  He  has  no  personal  interest  in 

V.  the  question.     He  may  be  unable  to  decide  whether  he  ought 

*^*"oToR^''*"^   to  pay  or  not;  and  may  very  well  say,  "  1  would  pay  the  debt, 

if  I  could  do  it  properly  and  safely." 

There  ought  to  be  evidence  sufficient  to  authorize  a  jury  to 

t  Ditn/orih  v.  infer  a  promise  to  pay.f     The  statute  of  limitations  is  a  very 

MZ'^'Rep  m.  beneficial  statute,  and  ought  to  be  favored.     Courts  have,  cer- 

XftSauni,^  tainly,  gone  too  far,  in  taking  cases  out  of  the  statute.^ 

Date.    2  8aik.      2.  The  judfimficnts  in  Connecticut  were  in  rem.     They  were 

Talau.     Rtp.  foundcd  on  proceedings  in  the  nature  of  a  foreign  attachment^ 

3S0.  authorized  by  certain  statutes  of  that  state,  the  first  of  which 

was  passed  in  1726.    The  object  of  those  statutes  is  to  enable 

a  creditor  to  obtain  execution  against  the  goods  or  property  of 

$  ATi/V  ^-  ^^  absent  and  absconding  debtor.^ 

/!»  37  f  aU-      ^^  ^®  admitted,  that  the  domicil  of  the  defendants  has  always 

^,261.  been  in  this  state.     A  person  cannot  be  recognized  as  an  exec- 

^        utor,  or  in  his  representative  capacity,  out  of  the  state  in  which 

[  *  202  ]       *the  letters  testamentary  or  probate  are  granted.  ||     They  could 

I  y  ^  ^'  not  be  recognized  in  Connecticut ,  as  the  executors  of  John  Bird^ 

Dau,  456.     I  uuloss  there  had  been  a  probate  of  the  will  in  that  state.    They 

Vtm.  3ir7.        could  not  be  made  executors  de  $on  tort.     The  very  nature  of 

the  proceeding  excludes  the  idea  of  its  being  against  the  person. 

It  is  the  property  of  the  debtor,  in  the  hands  of  the  gamisheCy 

which  is  the  object  of  the  suit.     He  may  appear  and  defend  the 

action  throughout.     Such  a  judgment  could  not  be  enforced 

in  Connecticut;  a  fortiori,  it  could  not  be  enforced  here.     The 

judgment  given  on  the  scire  facias  against  the  garnishees y  shows 

it  could  not  be  enforced  there ;  that  amounts  to  a  reversal  of 

the  original  judgment.     We  have  a  right  to  show  the  judgment 

to  be  irregular,  or  unduly  obtained,  or  illegal,  and  unjust,  or  to 

impeach  it,  for  error  on  tfie  face  of  the  record. 

But  it  is  said,  the  appearance  of  the  defendants  has  cured  all 
irregularities.  Appearance  cures  matters  of  form  only,  not  of 
substance.  The  want  of  an  original  writ  is  not  cured  bj  an 
appearance.  An  appearance  cannot  alter  the  nature  of  the 
action  or  process,  or  convert  a  proceeding  in  rem  into  a  general 
action  in  rem  et  personam.  It  was  necessary  for  the  defendants 
to  go  into  Connecticut,  to  protect  the  goods  or  property,  at- 
tached there,  in  the  hands  of  their  debtor  or  attorney.  The 
Court  of  that  state  could  have  no  jurisdiction  against  their  per- 
^0 Mass. Rep.  sons;  and  the  principle  of  the  decision  of  Ch.  J.  Parsons,  in 
♦  ii.  uiii.  Bissell  V,  Briggs,^  where  the  whole  doctrine,  as  to  the  eflfect  of 

p/Vi  ^'*a'^6  J^^Sjnents  in  other  states,  is  considered,  applies.  No  faith  or 
Fmsc' 583.  '  1  credit  is  to  be  given  to  a  judgment  where  the  Court  had  no  jii- 
T^^^'sfJ  risdiction.  The  want  of  jurisdiction  is  a  radical  defect,  which 
5  ^CaineT^  129,  canuot  be  curcdby  appearance,  and  may  be  taken  advantage  of, 
L^'*^?  T^'  ^^  given  in  evidence,  under  the  general  issue,  in  an  action  on  the 
iUp-  441  '""  judgment.tt 
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Again ;  the  judgment  in  Connecticut  was  illegal  and  unjust,  new-york, 
An  action  does  not  lie  to  compel  a  father  to  maintain  and  edu-     ^'^^^  *^'^- 
cate  his  child.     The  law  cannot  coerce  a  parent  to  do  more  than  ^^"p'^^'^^**^ 
to  keep  his  child  from  becoming  a  charge  on  the  town.f     The  v. 

moral  obligation  of  a  father  to  support  his  children  furnishes  no  ^^^^'^  ^xec- 
ground  for  an  assumpsit.  The  mother  cannot  be  said  to  have  f  per  ;s  »- 
been  the  agent  of  the  father ;  for  she  was,  by  the  law  of  Connect-  cer,  j.,  6  Johru, 
icut,  constituted  the  guardian  of  the  children,  and  had  the  care  cmi.^1^  ^m. 
and  custody  of  them.  2     Wm.*  m. 

*The  mother,  morally  and  legally,  is  equally  bound  as  the  [  *  203  ] 
father,  to  take  care  of  and  maintain  the  children.  She  could  J^-  *  ^^^* 
not,  therefore,  maintain  an  action  against  the  father.  Dower 
is  intended  for  the  maintenance  of  the  children  as  well  as  the 
wife  ;J  and  the  allowance  to  the  wife  was  in  lieu  of  dower.  X  Co.  Liu.  as. 
On  no  principle,  then,  could  the  action  have  been  supported  in  ^^^39^"'  **'  ^ 
this  state. 

It  is  questionable  whether  it  »is  the  policy  of  the  constitution 
of  the  United  States,  that  the  Courts  of  one  state  should  decide 
on  the  rights  of  citizens  of  other  states.  The  Courts  of  the  United 
States  have  original  jurisdiction  in  all  controversies  between  cit- 
izens of  different  states,  when  the  matters  in  difference  exceed 
the  value  of  500  dollars. 

Again  ;  the  divorce  granted  by  the  legislature  of  the  state  of 
Connecticuty  in  the  case  of  Mrs.  Bird,  was  a  nullity.  It  is  ad- 
mitted that  her  husband,  John  Bird,  was  domiciled,  and  ac- 
tually resided  in  this  state,  for  many  years  previous  to,  and  at 
the  time  of,  his  death.  Mrs.  Bird  left  her  husband,  and  went  to 
reside  with  her  parents,  in  Connecticut.  Her  domicil  still  con- 
tinued the  same  as  that  of  her  husband.<^  Can  the  legislature  ^^^*y'g^ 
of  another  state  dissolve  the  marriage  ties  of  our  citizens  ?  As 
weU  might  they  pass  laws  to  dissolve  every  other  contract  be- 
tween citizens  of  this  state.  Does  not  the  constitution  of  the 
United  States  declare,  that  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts  ? 

Woodworth,  in  reply,  insisted,  that  an  acknowledgment  of  the 
debt,  by  an  executor  or  administrator,  had  the  same  effect,  to 
prevent  the  operation  of  the  statute  of  limitations,  as  if  made  by 
the  testator  or  intestate. 

The  judgment,  in  this  case,  is  in  the  usual  form  of  a  judgment 
against  executors,  that  is,  to  obtain  satisfaction  out  of  the  goods 
of  the  testator,  in  the  hands  of  his  executors. 

The  amount  of  the  decision  of  the  Supreme  Court  of  Connect- 
icut, in  the  suit  on  the  scire  facias,  is,  that  they  would  not  aid 
the  plaintiffs  to  obtain  satisfaction  out  of  the  particular  property 
in  the  hands  of  the  garnishee.  They  do  not  question  the  regu- 
larity or  justice  of  the  original  judgment. 

But,  he  said,  he  relied  on  the  case  of  Taylor  v.  Bryden  us 
decisive.  It  placed  the  doctrine,  as  to  the  effect  of  judg- 
ments of  the  Courts  of  other  states,  on  a  fair  and  unobjection- 
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NEW-voRK,  able  ground.     *Let  the  defendants  show,  if  they  can,  vinl  tfie 
May,  1816.     judgment  has  been  unduly  or  unfairly  obtained. 

V.  Platt,  J.,  delivered  the  opinion  of  the  Court.     This  is  an 

^''^cTow*"^*'  action  of  debt,  on  a  judgment  in  the  Superior  Court  of  the  state 
of  Connecticut,  in  favor  of  Eunice  Staniotiy  formerly  the  wife 
of  John  Bird,  and  now  the  wife  of  Albert  rawling,)  against 
fVilhon  and  Smith,  as  executors  of  Bird.  The  plea  is  rton 
detinet,  with  notice  that  the  defendants  would  rely  on  the  stat 
ute  of  limitation,  to  bar  the  claim.. 

The  material  facts  disclosed  in  the  case,  are,  that,  in  the  year 
1797,  and  for  several  years  prior  thereto,  John  Bird,  and  Eunice, 
his  wife,  resided  at  Troy,  in  this  state ;  that,  in  May,  1797, 
Mrs.  Bird  left  her  husbaiid  at  Troy,  went  to  Connectiait,  and, 
upon  her  petition  to  the  legislature  of  that  state,  ptpcured  a 
statute  divorce  from  her  husband ;  John  Bird  appearing  there 
by  counsel,  and  opposing  the  application  on  its  merits. 

The  statute  granting  me  divorce  constituted  Mrs.  Bird  sole 
ffuardian  of  her  two  infant  children ;  who  are  admitted  to  be 
Die  children  of  John  Bird,  by  that  marria^. 

After  the  divorce,  Mrs.  Bird  resided  in  Connecticut,  and, 
while  there,  expended  617  dollars  and  21  cents,  in  nursing, 
schooling,  and  clothing  those  infant  children.  Those  expenses 
were  incurred  during  the  lifetime  of  John  Bird,  but  without  any 
request  or  interference  on  his  part ;  and  he  continued  to  reside 
at  Troy  until  he  died. 

In  1808,  Eunice  Stanton  (formerly  Mrs.  Bird,  and  now  wife 
of  Albert  Pawling)  recovereid  a  jud^ent  in  the  Superior  Court 
of  Connecticut  against  Ebenezer  fVtllson  and  Benjamin  Smith, 
executors  of  John  Bird,  for  the  expenses  of  nursing,  schooling, 
and  clothing  those  two  infant  children.  Those  executors  then 
resided,  and  have  ever  since  lived,  at  Troy ;  and  never  were 
inhabitants  of  Connecticut.  Letters  of  admmistration  upon  the 
will  of  John  Bird,  were  granted  in  this  state,  and  not  in 
Connecticut. 

The  judgment  in  Connecticut  was  in  a  suit  against  these  defend- 
ants, as  executors  of  John  Bird,  and  as  persons  ^^  absent  and 
absconding  out  of  that  state  to  parts  unJcnown,'*'  under  a  statute 
of  that  state,  entided,  "  An  act  for  the  recovery  of  debts  out  of 
the  estate  or  effects  of  absent  or  absconding  debtors." 
I  *  205  ]  *The  defendants  were  never  served  with  process,  nor  even 

notified  of  the  proceedings  against  them ;  but,  according  to  the 
provisions  of  that  act,  the  process  was  served  by  delivering  a 
copy  to  Uriel  Holmes,  Uriel  Holmes,  Jun.,  and  Seth  P.  Beers, 
respectively,  then  residing  in  Connecticut,  who  were  averred,  in 
the  process,  to  be  "  debtors "  to  the  defendants ;  and  Beers  is 
also  styled  "  attorney  "  for  the  defendants. 

It  appears  that,  under  authority  given  by  that  statute,  Beers, 
one  of  the  garnishees,  appeared  as  attorney,  and  defended  the 
suit,  by  pleading  the  general  issue  for  these  defendants ;  but, 
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for  aught  that  appears,  without  their  consent  or  privity.     The  new-york, 
plaintiff  Eunice  Stanton  was  thereby  put  to  prove  her  demand ;     ^^^y»  ^^*^* 
and  succeeded  in  obtaining  a  verdict  and  judgment  for  617  ^^^^^H^^^^^ 
dollars  and  21  cents  damages,  and  35  dollars  and  65  cents  costs,  v. 

to  be  recovered  "  of  the  g<K)ds  and  estate  of  the  said  John  Bird,  ^^^vto^^^^ 
in  the  hands  of  his  executors.'^     Execution  was,  accordingly, 
issued  upon  that  judgment,  and  the  sheriff  returned  nulla  bona ; 
and  that  the  garnishees  refused  to  pay,  &c. 

A  scire  facias  then  issued  against  the  garnishees,  to  show 
<»use  why  they  should  not  pay  the  debt  and  costs ;  to  which 
they  appeared  and  pleaded,  that  they  were  not  debtors  of  these 
defendants.  Upon  which  fact,  issue  was  joined;  and,  upon 
that  issue,  judgment  was  rendered  in  favor  of  the  garnishees, 
and  they  recovered  costs.  In  this  proceeding  by  scire  facias 
against  the  garnishees,  it  appears,  that  the  executors  of  John 
Bird  interfered  so  far  as  to  employ  an  attorney  to  defend  the 
garnishees. 

The  defence  set  up  under  the  statute  of  limitations,  has  been 
obviated  by  the  testimony  of  Richard  M.  Livingston.  We  are, 
therefore,  called  upon  to  consider  the  whole  grounds  of  this 
action. 

1st.  It  is  well  settled,  that  a  judgment  in  another  state  (one 
of  the  United  States)  is  to  be  considered  here  as  vl  foreign  judg- 
menty  in  every  respect,  except  in  the  mode  of  proving  it,  which 
is  regulated  by  a  statute  of  the  United  States,  It  is  only  prima 
facie  evidence  of  a  debt,  and  may  be  impeached,  when  attempt- 
ed to  be  enforced  here,  as  unjust y  or  unfair ^  or  irregular.  Hitch' 
cock  if  Fitch  V.  Aickin(l  Cainesy  460.)  Jackson  v.  Jackson, 
(1  Johns.  Rep.  432.)     Taylor  v.  Bryden,  (8  Johns.  Rep.  173.) 

*2d.  It  is  also  weu  settled,  that  a  judgment  in  another  state,  [  *  206 
founded  on  proceedings  by  attachment,  against  the  goods  of  the 
defendant,  he  not  being  within  the  jurisdiction  of  such  state,  is 
not  even  prima  facie  evidence  of  a  debt,  in  our  Courts.  It  is 
regarded  as  a  proceeding  in  rem  merely.  To  consider  it  as  a 
ground  of  action  here,  per  *e,  would  be  contrary  to  the  first 
principles  of  justice.  As  a  proceeding  in  personam,  the  foreim 
Court,  in  such  case,  had  no  jurisdiction.  Kibbe  v:  Kibbe, 
{Kir by,  119.)  Phelps  y.  Holker,  (I  Dal.  261.)  Kilbum  v. 
Woodworthy  (5  Johns.  Rep.  37.)  Bissell  v.  Briggs,  (9  Mass. 
Rep.  462.)  Fisher  v.  Lane,  (3  Wils.  297.)  Buchanan  v. 
Ruckery  (9  East,  192.) 

In  this  case,  .the  defendants  were  dpmiciled  at  Troy,  in  this 
state,  at  the  time  of  the  proceedings  against  them  in  Connecticut. 
The  notice,  or  summons,  was  served  on  certain  persons  in  Con- 
necticuiy  whom  the  plaintiff  chose  to  denominate  ^'  debtors  of 
the  defendants ;^^  and,  for  aught  that  appears,  the  defendants 
never  heard  of  those  proceedings  until  after  the  judgment 
against  them,  on  which  the  plaintiffs  now  rely.  It  is  not  true, 
(according  to  the  case,)  as  the  counsel  tor  the  plaintiffs  assumed 
on  the  argument,  that  the  defendants  appeared  and  litigated  the 
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NEW-YORK,  plaintiflTs  claim  in  the  suit  against  them  in  Connecticut.    The 
May,  1816.     appearance  was  by  the  garnishees,  pro  forma,  who  were  author- 
PAWLizro     ^^^7  ^y  ^he  law  of  that  state,  to  enter  an  appearance,  and  defend 
V.  the  suit  for  their  supposed  creditors,  without  their  knowledge 

^'"utom"^"  ^^  consent.  The  record  states,  that  "  the  defendants  appeare<l 
by  Scth  P.  Beers,  their  attorney,"  and  pleaded,  &c, ;  but,  in 
the  absence  of  all  other  e^dence  on  that  point,  this  must  be 
construed  to  mean,  that  an  appearance  and  plea  were  entered 
by  virtue  of  the  power  expressly  given  to  the  garnishees  for  that 
pnrpose,  by  the  statute.  An  "  attorney,^'  on  whom  process  may 
be  served  under  that  statute,  means  a  general  agent,  or  a  person 
employed  by  the  defendants  to  conduct  other  suits ;  not  an  at- 
torney previously  appointed  by  the  defendants  to  appear  for 
them  in  the  particular  suit,  whenever  it  might  be  commenced 
against  them.  There  is  no  evidence  that  the  defendants  ever 
interfered  or  took  any  notice  of  those  proceedings,  until  the 
scire  facias  against  the  garnishees.  Then,  and  not  before,  it 
appears  by  the  testimony  of  Mr.  Beers,  they  employed  an  at- 
torney, and  conducted  the  defence  for  the  garnishees. 
[  *  207  ]  *I  am,  therefore,  of  opinion,  that  the  judgment  against  the  de- 

fendants in  personam,  was  without  jurisdiction,  and,  therefore, 
void.  So  that  this  record,  on  which  the  plaintiffs  rely,  is  not 
even  prima  facie  evidence  of  a  debt. 

Whether,  as  a  proceeding  in  rem,  it  was  authorized  by  the 
statute  of  Connecticut  (now  before  us)  against  executors  or  per- 
sons sued  in  autre  droit,  in  any  case,  is  very  questionable. 
M^Coombe  v.  Executors  of  Hudson,  (2  Dallas,  13.)  Jackson  v. 
fValsivorth,  (1  Johns.  Cos.  372.) 

Besides,  it  appears  that  judgment  was  finally  rendered  in  the 
Superior  Court  of  Connecticut,  in  favor  of  the  garnishees,  on  the 
very  ground  that  they  were  not  debtors,  or  trustees,  of  these  de- 
fendants. 

The  provisions  of  the  statute  of  Connecticut  are  analogous  to 
the  proceedings  by  attachment  against  absconding  debtors,  ac- 
cording to  the  custom  of  London ;  and  in  the  case  of  Masters 
v.  Lewis,  (1  Ld.  Raym.  56.)  it  was  decided  that  "  garnishment 
can  only  be  where  the  garnishee  is  liable  to  the  action  of  the 
defendant." 

Can  it  be  possible,  therefore,  that  even  in  Connecticut  these 
defendants  would  be  held,  in  any  respect,  liable,  on  the  ground 
of  those  judgments  ?  It  has  there  been  judicially  determined, 
and  the  records  expressly  show  it,  that  the  defendants  were  out 
of  the  jurisdiction  of  that  state ;  that  the  process  was  served  on 
the  garnishees  only ;  and  will  it  be  contended  that  those  pro- 
ceedings can  have  any  validity  any  where,  for  any  purpose ; 
when  it  also  appears,  by  these  very  records,  that  neither  of  the 
persons  proceeded  against,  as  garnishees,  did,  in  fact,  stand  in 
the  relation  of  "attorney,  factor,  agent,  or  trustee,"  of  the  sup- 
posed absconding  debtors  ? 

Such  a  doctrine  would  be  unworthy  of  the  enlightened  juris- 
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prudence  of  that  respectable  state  ;  and,  a  foritoriy  it  would  be  new-yorvv 
unjust  to  allow  such  proceedings,  under  a  foreign  jurisdiction,     ^^y*  *^*^- 
to  form  the  basis  of  a  legal  claim  in  our  own  Courts.  ^"pawlhT^ 

If  the  defendants  had  actually  appeared  in  the  suit  against  v. 

them,  as  absconding  debtors,  it  would  not,  in  my  judgment,  have  ^^^^'^  E***^- 
altered  the  character  of  that  record.     Such  appearance  and  de- 
fence must  be  deemed  to  have  been  made  merely  to  protect  the 
pledgCy  which  was  the  legitimate  object  of  that  proceeding. 

But,  admitting  the  record  to,  be  valid  in  Connecticut^  as  a  pro- 
ceeding *in  personam,  other  important  questions  have  arisen       [  *  208  ] 
upon  the  evidence  disclosed  in  this  case. 

Are  we  to  acknowledge  the  validity  of  the  divorce,  in  Connect- 
icut,  between  John  Bird  and  his  wife,  they  being,  at  that  time, 
domiciled  in  this  state  ?  For,  if  they  were  not  legally  divorced, 
it  follows,  that  the  wife  could  not  sue  her  husband,  nor  the  ex- 
ecutors of  her  husband,  upon  any  promise,  express  or  implied, 
between  the  husband  and  wife. 

In  the  case  of  Jackson  v.  Jackson,  (I  Johns.  Rep,  42i.)  a 
citizen  of  this  state  married  a  wife  in  this  state,  and  after  living 
here  together  about  a  year,  the  wife  left  her  husband,  went  into 
the  state  ol  Vermont,  and  there  obtained  a  decree  of  divorce, 
according  to  the  law  of  that  state,  on  the  ground  of  cruel  treat- 
ment, the  husband  continuing  to  reside  in  this  state.  This  Court 
decided  that  the  wife  could  not  acquire  a  domicil  distinct  from 
that  of  her  husband ;  that  the  proceeding  on  the  part  of  the  wife 
was  an  evasion  f^{  the  law  of  this  state,  which  does  not  allow  of 
a  divorce,  except  for  adultery ;  and  that  no  action  could  be 
maintained  for  alimony  on  such  decree. 

The  rule  has  since  been  recognized  in  the  case  of  Tovey  v. 
Lindsay, f  (I  Dow's  Rep.  117.)  in  the  English  house  of  lords,  tifcy,  wis* 
In  that  case  the  marriage  was  contracted  at  Gibraltar,  '^  within 
the  pale  of  the  English  law :  '^  the  parties  were,  afterwards, 
domiciled  in  England ;  and  then  went  to  Scotland,  and  were 
there  divorced  a  vinculo.  Though  the  house  of  lords  remitted 
the  cause  for  a  review  on  the  whole  matter,  yet  they,  evidently, 
admit  the  principle,  that  an  English  marriage  could  not  be  any 
where  dissolved,  except  by  an  act  of  parliament;  and  Lord 
Eldon  observed  that  it  had  been  so  decided,  lately,  by  the  unan- 
imous opinion  of  the  twelve  judges  o{  England ;%  though  the  XLclli^tewu 
parties,  therefore,  may  have  been,  at  the  time  of  tht>  divorce,  in 
Scotland,  and  domiciled  there  bona  fide,  yet  such  a  divorce  would 
not  dissolve  a  contract  of  marriage  made  in  England.  (See, 
also,  Harg.  Co.  Jjitt.  79.  b.  n.  44.  Hub.  de  conflictu  legum. 
Opinion  of  Eyre,  Ch.  J.  2  H.  Bl.  410.     3  Mass.  Rep.  158.) 

But  this  case  is  distin^ishable  from  that  of  Jackson  v.  Jatk- 
son,  (1  Johns.  Rep.  424.)  in  one  strong  feature.  Here  the  mar- 
riage ^as  may  fairly  be  inferred  from  the  evidence)  was  con- 
tracted in  Omnecticut;  and  both  the  parties,  although  domiciled 
in  this  state  at  the  time  of  the  divorce,  appeared  and  litigated 
the  question  of  divorce  in  Connecticut.     In  the  case  of  Jackson 
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NEW-YORK,  *v.  Jackson,  the  parties  were  not  only  domiciled  here,  but  tht 
May,  1816.     contract  of  marriage  was  made  in  this  state. 
^'^^^^^^      The  investigation  of  this  cause  has  led  me  to  examine  thus 
V.  far  the  question  of  divorce ;  but  whether  the  Connecticut  decree 

CoppERNOLL.  of  divorce,  in  the  case  of  John  Bird,  is  obligatory  here,  appears 
to  me  to  be  a  question  not  necessarily  involved  in  the  decision 
of  this  cause.  I,  therefore,  forbear  to  express  an  opinion  on  that 
difficult  and  important  point,  until  a  case  shall  require  our  decis- 
ion upon  it. 

But  if  the  validity  of  the  divorce  be  admitted,  then,  in  judg- 
ment of  law,  the  obligation  to  support  the  children  of  that  mar- 
riage was  equal  upon  both  the  parents ;  there  being  no  special 
contract  between  the  parties,  nor  any  provision  on  that  subject 
in  the  statute  granting  the  divorce.  The  only  provision  in  re- 
gard to  the  children  ^and  that  was  made  upon  the  express  appli- 
cation and  request  oi  Mrs.  Bird)  was,  that  the  father  should  be 
divested  of  the  custody  and  control  of  them,  and  that  the  moth- 
er should  be  their  sole  guardian. 

The  mother  being  under  equal  natural  oblimtion  with  the 
father  to  maintain  her  offspring,  and  no  positive  law  of  Comtect" 
icui  being  shown  on  that  subject,  I  can  see  no  legal  ground  to 
authorize  a  recovery  bv  the  mother  against  the  father,  for  the 
maintenance  of  the  children.  At  most,  she  can  have  a  right  to 
sue  him  for  contribution  only. 

Upon  the  whole  case,  I  am  of  opinion,  that  the  judgment  is 
not  eyen  prima  facie  evidence  of  a  debt,  being  without  jurisdic- 
tion, as  a  proceeding  in  personam ;  and, 

2dly,  Admitting  the  jurisdiction  of  the  Superior  Court  of  Con- 
necticut^ and  admitting,  also,  the  validity  of  the  divorce,  yet  the 
judgment  in  favor  of  the  divorced  wife  agunst  the  executors  o( 
her  former  husband,  for  the  whole  maintenance  of  their  common 
children,  was  contrary  to  law. 

The  defendants,  are,  therefore,  entitled  to  judgment. 

Judgment  for  the  defendants. 


[  *  210  ]  *Dygert  against  Coppernoll. 

Where,  on  the      IJJ  ERIWjP'i  OTi  Certiorari  to  a  justice's  Court. 
}S^cni^"^?n      The  defendant  in  error  brought  an  action  of  assumpsit  in  the 
which  the  prcs-  Court  below,  agaiust  the  plmntiff  in  error,  in  which  the  latter 
\nq  "^defenda^  pleaded  a  former  trial  between  the  same  parties,  in  which  the 
ougiu  to  have  defendant  in  error,  the  plaintiff  below,  oumt  to  have  setoff  tho 

set  off  hit  de-  .      '  r   •  »        o 

mand,  tlie  jus- 

ticG,  by  whom  that  jadgment  was  rendered,  appears  as  a  witpess,  and  produces  his  mtnotes  ofthe  jad^iment, 
ill  which  there  is  an  ambicuity  as  to  the  form  of  the  action,  the  evidence  of  the  justice  is  inadmissible  to 
bhow  that  the  action  was  founded  on  contract,  if  it  appear  that  he  has  in  his  possession  the  original  writlen 
declaration,  wliich  is  evidence  of  a  higher  nature. 
A  set-off  is  not  admissible  in  a  justice's  Court  in  an  action  Ibonded  on  tort,  (a)  % 

(a)  KeeUr  v.  Adamt,  3  Comes* t  Rep.  84.    JUbore  ▼.  JD  mt,  11  Jehu.  Rsp.  U/L 
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|iresent  demand.     The  justice,  before  whom  the  former  action  NEW-roRK, 
was  tried,  appeared  as  a  witness,  and  produced  his  minutes ;     ^*^'  ^^*^- 
from  which  it  appeared,  that  a  judgment  had  been  rendered  in  ^"^^T^^l^f^^ 
a  suit  of  Dygert  v.  CoppernoU,  stated  thereon  to  be  a  plea  of  v. 

trespass  on  the  case,  but  without  specifying  whether  it  were  Salisbuby. 
founded  on  tort  or  contract ;  he  also  stated  that  the  original  dec- 
laration was  in  writing,  which  he  had  left  at  home ;  and,  on  its 
Being  proposed  by  the  defendant  below,  that  he  should  explain, 
from  memory,  what  was  the  ground  of  that  action,  in  order  to 
ascertain  whether  the  set-ofT  might  legally  have  been  made,  the 
evidence  was  overruled,  and  judgment  given  for  the  plaintiff 
below. 

HTKoun,  for  the  plaintiff  in  error. 

DodgCy  contra. 

Per  Ctaiam,  No  set-off  can  be  allowed,  except  it  be  against 
a  claim  founded  in  contract,  express  or  implied.  The  minutes 
of  the  former  judgment  are  equivocal  and  uncertain  as  to  the 
cause  of  action.  Trespass  on  the  case  may  be  for  tort  or  con- 
tract ;  and,  to  explain  that  ambiguity,  the  written  declaration 
which  the  justice  had  left  at  home  was  the  best  evidence ;  and, 
therefore,  the  parol  evidence  to  that  point  was  properly  excluded. 

The  judgment  ought  to  be  affirmed 


*MiLLON  against  Salisbury.  [*211] 

IN  ERROR,  on  certiorari  to  a  justice's  Court.  Any  damage 

Salisbury,  the  plaintiff  below,  brought  an  action  against  Mil-  ^  whuf  b^Sj 

Ian  for  the  hire  of,  and  injury  done  to,  a  horse  belonging  to  hands  of  a  bai- 

C^7.«/i>««*»  lee,  without  his 

^lisbury.  misconduct,  and 

The  defendant  below  hired  the  horse  to  go  from  CocJcsaclde  to  while  the  chai- 
Schodack,  and  the  next  day  after  his  arrival  at  the  latter  place,  ^  the*"!Se*^iS 
the  horse  was  found  to  be  lame  in  one  foot ;  and,  the  lameness  which  it  was 
increasing,  the  defendant  below  was  obliged  to  leave  the  horse  glLtemedi^the 
there,  and  hire  another  with  which  to  return.  About  four  weeks  bailor.  So.  if  a 
after,  the  horse  was  brought  home,  and  showed  signs  of  gravel  to  ffSa^ira^ 
working  out  above  the  hoof.  There  was  no  evidence  of  im-  ana,  during  the 
proper  treatment  of  the  horse ;  but,  notwithstanding,  a  verdict  of^iST^m&Y 
and  jud^maent  were  mven  for  the  plaintiff  below.  without  any  iii 

-'    ^*  °  ^  treatmentbythe 

Per  Curiam.  Millon  being  a  bailee  for  hire,  and  chargeable  }^J»  ti»*hirer 
with  no  ill  treatment,  and  having  employed  the  horse  to  no  other  is  not  answer^ 
ii<?e  than  that  which  was  expressly  agreed  on,  and  paid  for,  he  *****  ^  *****" 
IS  not  liable  for  such  an  injury  as  the  plaintiff  below  complains  of.  ^^^' 

As  to  all  accidents  naturdly  incident  to  the  use  of  the  horse, 

in  the  manner  contracted  for,  the  law  imposes  the  risk  on  the 

bailor.     Injustice  has  been  done,  and  the  judgment  ought  to  be 

reversed.  t    ,  .  ^ . 

Judgment  reversed. 

179 


2)2*  CASES  IN  THE  SUPREME  COURT 

NEW-YORK, 

^2l2^Jfi^  *Vandenburgh  against  Van  Bergen. 

Vuboh"  this  was  an  action  on  the  case,  for  overflowing  the  piain- 

V.  tifTs  land,  by  means  of  a  mill-<lam  erected  by  the  defendanl 

Vah  Bkboeit.  acfogg  the  Cocksackie  creek.     The  cause  was  tried  at  the  Green 

A.,  in  1734,  circuit,  the  26th  of  September^  1815. 
celtluiftiwr^iU  '^^^  plaintiff  proved  that  he  possessed  a  farm  contiguous  to 
on  the  Cocifac-  the  west  bank  of  the  Cocksackie  creek,  extending  alon^  the 
the  rr^'d  uid  san^c  onc  fourth  of  a  mile,  a  considerable  part  of  which,  adjoin- 
ttream  of  water  ing  the  crcck,  was  low  land.  That,  in  1810,  the  defendant 
|5j^V*«  ^  erected,  on  his  own-  land,  about  three  fourths  of  a  mile  below 
alto  the  fiiU  lib-  the  plaintiff's  land,  a  saw-mill  and  dam  on  the  creek,  which  he 
to*^ei^t***^^  had  ever  since  kept  up;  and  that  the  creek,  in  consequence, 
build    another  when  Swelled  by  rain,  overflowed  several  acres  of  the  plain- 

null  on  any  oth-  |-ir>    i      j 
er  place,  at,  or  ""  ^  *»"«• 

on,  the  tame  The  defendant,  to  show  his  right  to  erect  the  dam,  gave  in 
J'^^JJ'^S  evidence,  1.  The  patent  of  Cocksackie^  dated  the  23d  of  May, 
and  stream  of  1687,  to  John  Brouck  and  Martin  Garretse,  which  included  the 
^^'ihauA^B.'  plaintiff's  farm  and  the  place  where  the  mill-dam  was  erected ; 
in  bis  lUeiiine*!  2.  A  deed,  dated  the  29th  of  June,  1734,  from  John  Brouck  to 
r^jlbt*to'*hi^  ^"®  ^f  ^  *<>°8j  Ccr^parti*  Brouck,  for  certain  lands  in  the  Cock- 
erected  a  miu  sackie  patent,  not  including  the  plaintiff's  farm  or  premises  over 
and  ***to  *^havc  Aowed ;  which  contained  the  following  clause :  "  Also,  all  m) 
overflowed,  so  full  share,  right,  and  title  of,  in,  and  to  a  certain  saw-mill,  stand- 
Mns^irand'ne-  "^  ^^'^  being  on  the  Cocksackie  kill  or  creek,  in  the  said  county, 
cessary,  the  with  the  ground  and  water  stream  of  the  said  creek  thereunto 
jwent  to'  the  belonging ;  andyiiZ/  liberty  and  license  to  erect  and  build  another 
creek,  and  sub-  miU  on  any  Other  plocc,  at,  or  on,  the  same  creek,  with  like  liberty 
JhSef  of  T;  0/  ground  and  stream  of  water.''  Under  the  last  part  of  this 
yet  that  B.nevl  clausc,  the  defendant  claimed  his  right  of  erecting  the  dam  in 

er  bavinf  elect-  a.«  o  o 

ed  a  plSce  for  question. 

another  mill,  or  Casparus  Brouck  died,  leaving  an  only  child,  a  daughter,  who 
r§rt  ^o  erect  H^arried  John  II.  Widbeck.  The  defendant  further  gave  in  evi- 
such  other  mill,  dencc,  3.  A  release  from  John  H.  Widbeck  and  his  wife,  dated 
uSI^^itiSciS'e  the  16th  of  February,  1768,  to  John  V.  Douw,  for  land  in 
extinct  at  his  Cocksackic  patent,  with  the  privilege  of  erecting  a  mill,  &c.,  as 
ri^fcoSd  no*  i"  the  former  deed.  4.  A  release  from  Douw  to  John  H.  Widbeck, 
be  claimed  or  dated  the  17th  of  February,  1768,  for  the  same  land,  with  the 
[  *  213  ]  like  clause,  as  to  the  privilege  of  erecting  a  mill-daih ;  5.  A  *re- 
hef«^'ijil*5  lease  from  Widbeck  and  wife,  dated  the  14th  of  4pn7,  1781,  to 
tbe  privilege  or  Anthony  Van  Bergen,  and  Henry  Van  Bergen,  wnich,  after  re- 
Tn^^^coupM  citing  the  deed  from  Brouck,  of  the  29th  of  June,  1734,  released 
with  an  interest,  «  all  his  right,  title,  interest,  claim,  and  demand  whatsoever,  of, 
absdStc'y,  ^i  ^°>  ^^^  ^^  ^  certain  fall,  situate,  lying,  and  being  in  a  tract  of 
the  Ume  of  the  land  granted  to  Martin  Garretse  and  John  Brouck,  in  a  certain 
SSt*  jf  In  ^iSli!  ^^^^  ^^  ^^y  known  by  the  name  of  the  Cocksackie  kill,  and 

aivided  moiety 

JT  share  in  a  stream  of  water^  does  not  authorize  the  grantee  to  appropriate  or  use  the  stream  to  the  injury 

Mothers,  jointly  interested  in  it.    The  property  ia  a  stream  of  water  is  indivisible,  (b) 

(a)  Jaehon  v.  Van  Buren,  isfra,  5S5.  {b)  Provoet  v.  Colder,  S  WendeWs  Rep,  517. 
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privilege  of  erecting  a  mill  thereon,  with  the  ground  and  wat3r-  NEW-york, 
stream  of  the  said  kill,  and,  also,  an  acre  of  ground  adjoining  the  v^JZ^lfi^L/ 
said  fall."     6.     A  quit-claim,  dated  the  8th  of  January,  17:25,      vawdem- 
irom  two  of  the  sons  of  Martin  Garretse,  to  their  brother  Petrus,       j  uaoa 
for  all  their  right  in  the  patent.     7.  A  release,  dated  the  20th  vaw  Bergk^i 
of  October,  1784,  from  Henry  and  Peter  Van  Bergen,  two  sons 
of  Petrus  Van  Bergen,  and  Harmanus  Cuyler,  and  Elizabeth, 
his  wife,  the  daughter  of  Petrus,  to  their  brother  Anthony,  for 
certain  lands ;  and,  also,  of  an  undivided  moiety  of  the  fall,  &c., 
and  an  acre  of  land  adjoining,  described  in  the  deed  from  Wid- 
beck  and  wife  to  Anthony  and  Henry  Van  Bergen.  8.  Another 
deed  from  Anthony  Van  Bergen,  Peter  Harmanus  Cuyler,  and 
wife,  to  Henry  Van  Bergen,  dated  the  20th  of  October,  1784, 
for  an  undivided  moiety  of  a  certain  mill,"  &c.     "  And,  also, 
an  undivided  moiety  or  half  part  of,  and  in,  one  other  fall  in  the 
Cocksackie  creek,  and  of,  and  in,  the  one  acre  of  land  adjoining 
to  the  same  fall,  on  the  north  side  of  the  kill,"  &c.     "  And, 
a:lso,  an  undivided  moiety  or  half  part  of  any  mill  or  mills,  which 
may  hereafter  be  erected  within  the  limits  of  lot  No.  19,  on  or 
near  the  uppermost  fall  in  the  kill,  and  of  an  acre  and  a  half  of 
land  contiguous  to  the  said  mill  or  mills,  with  liberty  of  pass- 
ing," &c. 

9.  The  will  of  Anthony  Van  Bergen,  dated  February  10th, 
1792,  devising  to  his  son  Peter,  among  other  things,  "  AH  the 
privilege  and  other  liberties  I  am  lawfully  entitled  to,  of,  and  in, 
the  Cocksackie  mill  rights,"  &c.,  in  fee. 

It  was  admitted,  that  Peter,  the  devisee,  was  dead,  and  that 
the  defendant  was  his  son  and  heir  at  law. 

10,  A  deed  from  Henry  Van  Bergen  and  wife,  to  the  defend- 
ant, dated  8th  December,  1808,  for  three  parcels  of  land  on  the 
southerly  side  of  Cocksackie  creek,  describing  them,  "and  the 
privilege  of  the  water  of  the  same  creek,  and  the  land  thereby 
covered,  and  also  the  free  use  of  any  miO  or  mills,  which  might 
thereafter  be  erected,"  &c. 

*^rhe  plaintiff  proved  an  uninterrupted  possession  of  his  {arm  [^214  J 
for  above  60  years,  under  Mantie  Brouck,  daughter  of  John 
Brourk,  one  of  the  patentees.  It  was  also  proved,  that  no  dam, 
or  mill,  had  ever  been  erected  on  the  fall  where  the  dam  erected 
by  the  defendant  is  built,  until  the  one  made  by  him,  and  that 
the  saw-mill,  referred  to  in  the  different  deeds,  was  situated 
lower  down  the  creek. 

The  jury  found  a  verdict  for  the  plaintiff  for  120  dollars 
damages,  subject,  by  consent,  to  the  opinion  of  the  Court,  on 
the  question  of  the  right  of  the  defendant  to  overflow  the  land 
of  the  plaintiff. 

Bronk,  for  the  plaintiff,  contended  that  the  clause  in  the  deed 
of  the  29th  of  July,  1734,  amounted  to  no  more  than  a  bare 
license  to  erect  a  mill,  and  was,  in  its  nature,  revocable,  and 
had  been  revoked  by  the  death  of  the  grantor. 
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NEW-YORK,      The  farm  claimed  under  J,  Brouck  was  sold  or  disposed  of 
Ma>%  1816.     i^y  iiii,^ .  fQp  xhQ  possession  of  M.  Brouck  had  been  long  enough 

"^"^^^^^^^^  to  authorize  the  presumption  of  a  grant.     The  license,  there- 

BomoH       fore,  was  detennined  by  the  sale  of  the  land.f 
Vaw  Bjiit«xir       Again  ;  this  right,  or  ucense,  w^  an  incorporeal  hereditament,^ 
1 5  Com.  Dir.  '^^  ^^  place  was  designated  by  the  grantor,  in  which  it  was  to 
806.  PUad,  (3  be  excrciscd.     Unless,  then,  Casparus  Brouck^  in  his  lifetime, 
^]/r^  elected  a  place  on  which  to  erect  the  mill  and  dam,  or  to  excr* 

b1,   **~-^-  cise  the  right,  it  was  gone  forever  at  his  death. 

But,  admitting  that  this  privile^  could  descend,  or  be  trans- 
ferred with  the  hnd,  it  gave  no  right  to  overflow  the  plaintiff's 
land.  It  is  evident,  that  the  grantor  intended  that  C.  Brouck 
should  elect  a  place  where  he  might  erect  a  mill,  without  injury 
to  others ;  there  were  several  mill-seats  on  the  stream ;  it  could 
not  be  intended  that  he  should  have  the  control  of  the  whole, 
or  might  overflow  all  the  adjacent  land. 

The  deed  to  H.  B.,  of  the  Mth  of  October,  1784,  contains 
several  restrictions.  The  right  is  limited  to  the  erection  of  one 
mill,  and  in  a  particular  place. 

Again ;  the  defendant  derived  no  title  to  this  fall  through 
CoMfarus  Brouck,     A  place  was  selected  for  a  mill,  by  Widbeck, 
in  his  lifetime,  and  the  election  of  the  mill-scat  being  once  made 
is  final  and  conclusive. 
«4/«AiM.Jt<p.      In  Thompson  v.  Gregory,^  the  Court  held,  that  where  a  grant 
of  land  contained  a  reservation  of  a  right  to  erect  mills  on  the 
[  *  215  ]      ^premises,  and  to  overflow  as  much  of  the  land  as  might  be 
necessary  for  the  mill,  the  right,  until  it  was  exercised,  was  to  be 
considered  as  an  excepiiotiy  and  void  for  uncertainty.     No  es- 
tate in  fee,  in  the  mill-seat,  was  granted,  because  no  place  was 
designated.    And,  where  nothing  passes  to  a  grantee  before 
election,  there  the  election  must  be  made  in  the  lifetime  of  the 
I  Co.    utt.  parties.  II 
174.  Duer^\      Again ;  admitting  the  right  to  have  originally  existed,  yet  a 
Vin.Air,kieet.  release,  or  extinguishment  of  it,  is  to  be  presumed  from  the  lonz 
(A.)  p/.  1.         j^jj  uninterrupted  possession,  without  any  claim  or  exercise  of 
ir  iJokM.Rep.  the  riirht.ir 

656.     10  Johns.  ® 

Hfp.  301. 377. 

Van  VechieUf  contra,  contended,  that  the  right  of  erecting  a 
mill,  or  mills,  on  the  premises,  was  connected  with  the  freehold 
granted.  The  grant  operated  as  well  on  the  mill-seat,  or  ground 
on  which  the  mill  was  to  be  erected,  as  on  any  other  part  of  the 
premises  conveyed.  Every  grant  is  to  be  construed  according 
to  the  subject  matter  and  intent  of  the  parties.  That  is  certain, 
which  may  be  made  certain  by  the  election  of  the  party  capable 
of  enjoying  the  right. 

But  it  is  said,  that  the  right  of  election  was  lost  by  the  death 
of  the  grantee.  But  there  is  a  distinction ;  as  where  the  interest 
vests  immediately  by  the  grant,  there  the  election  may  be  made 

145   A^'  c^*  ^y  '^®  ^^^^  ^^  executor  of  the  grantee. ft 
0^.  Elect.  (B.)       As  to  the  doctrine  of  presumptions :  The  Court  must  look  at 
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the  right  as  it  is,  and  the  principle  on  which  the  doctrine  of   NEW- YORK 
presumption  rests.     It  is  founded  on  the  supposed  acquiescence  ^J^JJ^jJfJ^, 
of  a  party  in  the  usurpation  of  another,  for  a  certain  length  of      vande5- 
time.     1  he  possession  from  which  the  presumption  arises,  is  in       burgh 
collision  with  the  right.     There  must  be  an  acquiescence  in  acts  y^^^  ijiBOKK. 
done  in  hostility  to  the  right,  to  afford  the  legal  presumption  of 
a  release  or  extinguishment  of  it.     Here,  nothing  of  that  kind  is 
pretended  or  shown.    The  situation  of  the  property,  and  the 
facts,  do  not  afford  any  such  presumption.    The  Court,  in 
Thompson  v.  Gregory^  did  not  say,  that  such  a  grant  would  be 
inoperative  and  void. 

But  it  is  said,  the  deed  of  Casparus  BroucJc  gave  no  right  to 
overflow  the  adjacent  land.  Where  a  thing  is  granted,  every 
thing  necessary  to  its  enjoyment  passes.  If  the  right  to  erect 
a  mill  could  be  of  no  use  without  the  privilege  of  overflowing 
*the  land,  it  must  be  considered  that  this  privUege  was  intended       [  *  216  ] 

to  be  given.f  f  Shep.  Touch 

e.  5.  s.  1^  2.  p 

Van  Dycki  in  reply,  was  stopped  by  the  Court.  89,^90, 9i.Doiet 

Platt,  J.,  delivered  the  opinion  of  the  Court  This  is  an 
action  on  a  case  for  overflowing  the  plaintiff's  land,  by  means 
of  a  mill-dam  erected  by  the  defendant  on  the  Cocksackie  creek. 

The  defendant  claims  a  right  to  maintain  the  dam,  and  to  do 
the  acts  complained  of,  partly  under  a  conveyance,  in  fee  sim- 
ple, from  John  Brouck  (one  of  the  patentees^  to  Casparus 
Broucky  dated  the  29th  of  June^  1734,  for  an  undivided  moiety ; 
and  partly  under  a  conveyance,  in  fee  simple,  from  Henry  Van 
Bergen  and  others  to  Anthony  Van  Bergen^  dated  the  20th  of 
October,  1784,  for  the  other  undivided  moiety. 

The  first  deed  conveys  a  saw-mill  on  the  Cocksackie  cfeek, 
*^  with  the  ground  and  water  stream  thereto  belonging,''  <^  and 
full  liberty  and  license  to  erect  and  build  another  mill  on  any 
other  place  aty  or  on,  the  same  creek,  with  like  liberty  of  ground 
and  stream  of  water"  The  latter  of  said  deeds  conveys  (re- 
ferring to  another  deed)  ^'  an  undivided  moiety  of,  in,  and  to,  a 
certain  fall,  situate,  lying,  and  being  in  a  tract  of  land  granted 
to  Martin  Garretse  and  John  Brouck,  in  a  certain  creek  or  kill, 
known  by  the  name  of  the  Cocksackie  kill,  and  privilege  of 
erecting  a  mill  thereon,  with  the  ground  and  water  stream  of 
said  kill;  and,  also,  one  acre  of  ground  adjoining  said  fall." 

The  defendant  deduces  all  the  interest  and  estate  granted  by 
the  said  deeds,  by  a  chain  of  conveyances  down  to  himself;  and 
it  appears  that,  about  4  or  5  years  ago,  he  erected  a  mill-dam, 
now  complained  of,  upon  his  own  land,  at  a  fall  on  said  creek 
where  no  mill  or  dam  had  ever  before  been  built. 

The  plaintiff  proves  a  continued  and  uninterrupted  possession 
of  his  farm  for  the  last  60  years,  derived  from  Mantie  Brouck,  a 
daughter  of  the  patentee. 

1  am  of  opinion  that  the  defendant  has  failed  in  his  attempt 
to  show  a  right  to  overflow  the  plaintiff's  land. 
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NEW-YORK,      The  deed  from  the  Van  Bergens  (dated  the  20th  of  Octobti 
May,  1816.      1784^  for  their  moiety,  does  not,  in  the  terms  of  it,  profess  to 
^         _      grant  any  privilege  in  the  water  beyond  the  limits  of  the  mill-site, 
burgh'      or  fidls,  intended  to  be  conveyed  by  that  deed.     The  right  of 

^      J*  building  a  dam  at  that  place  must  be  exercised  in  such  a  man- 

l  *  t2l7  1       ^^'^  **^  ^^^  *^  injure  tTie  previous  rights  of  other  persons.     Be- 
^  ^       sides,  the  grant  of  an  undivided  share  in  a  stream  of  water 

would  not  authorize  the  grantee  to  appropriate  or  modify  the 
stream  to  the  injury  of  others,  who  have  a  joint  interest  in  it. 
The  property  in  a  stream  of  water  is  indivisible.  The  joint 
proprietors  must  use  it  as  an  entire  stream,  in  its  natural  chan- 
nel.    A  severance  would  destroy  the  rights  of  all. 

As  to  the  right  claimed  under  the  deed  to  Casparus  Broucky 
in  1734,  it  was  a  "  liberty  and  license  "  to  erect  a  mill  on  any 
part  of  the  creek,  and  to  use  and  convert  the  stream  of  water  in 
a  reasonable  manner  for  that  purpose  ;  and  it  does  not  appear 
that  the  present  dam  is  unreasonably  high,  or  unusually  con* 
structed. 

Casparus  Brouck  himself  would,  undoubtedly,  have  had  a 
right  to  do  the  very  act  now  complained  of,  against  any  person 
claiming  title  under  a  subsequent  conveyance  from  John 
Brouck.  The  question,  therefore,  is,  whether  the  privilege 
granted,  or  the  license  given,  by  the  deed  to  Casparus  Brouck, 
has  expired  or  been  extinguished.  According  to  Co.  Litt.  145. 
A.,  and  Vin.  tit.  Election,  (Com.  Dig.  tit.  Election,)  "where 
an  interest  vests  immediately  by  the  grant,  election  may  be 
made  by  the  heirs,"  &c.  So,  "  where  an  election  is  coupled  with 
an  interest,  such  election  is  descendible."  But,  "if  nothing 
passed  or  vested  in  the  grantee  before  his  election,  it  ou^t  to 
be  made  in  the  life  of  the  parties."  "  When  election  creates  the 
interest,  nothing  passes  till  election."  "  A  feoffment  of  a  house 
and  17  acres  of  land,  parcel  of  a  waste,  the  feoffee,  and  not  his 
heirs,  must  elect,  or  else  the  grant  is  void." 

Tested  by  these  rules,  I  am  clearly  of  opinion,  that  the  grant 
or  license  to  build  a  mill  any  where  on  the  Cocksackie  creek, 
with  the  land  and  water  necessary  for  that  object,  vested  no 
interest  or  estate  absolutely  in  the  grantee,  at  the  time  of  exe- 
cuting the  deed.  The  right  was  potential  merely  ;  it  could  vest 
only  upon  the  location  and  election  to  be^made  by  the  grantee. 
It  appears  there  were,  at  least,  four  mill-sites  on  that  creek.  It 
is  certain  that  Casparus  Brouck,  in  his  lifetime,  was  not  actually 
vested  with  the  title  to  any  particular  mill-site,  by  virtue  of  that 
general  grant.  His  elecdon  and  location  was  necessary  to  con- 
summate the  title.  He  never  exercised  his  right ;  and  by  hLs 
death  it  became  extinct. 
(  *  2 1 8  ]  •The  election,  in  this  case,  was  not "  coapled  with  an  interest,' 

in  the  sense  of  Lord  Coke.  He  means  an  election  coupled  with 
an  interest  which  vests  absolutely  at  the  time  of  the  grant.  As 
if  there  had  been  a  grant  of  a  definite  mill-site  coupled  with  the 
privilege  of  flowing.  Then  the  interest  in  the  principal  subject 
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of  the  grant  would  have  vested  immediately  ;  and  the  appurte-  NEW  yokK; 
nant  right  of  flowing  would  have  followed  it  to  the  heir,  who  ^^^^l^^^i^ 
might  elect  to  exercise  the  privilege  of  flowing  whenever  he        lo^^ 
pleased.     The  plaintifl*  is  entitled  to  judgment.  v. 

Judgment  for  the  plaintifi*. 


Clayton  against  Per  Dun. 


IN  ERROR,  on  certiorari  to  a  justice's  Court.  ^  ^a*w  tto 

It  appeared  that,  after  issuing  the  warrant,  and  before  the  day  infa^Ve&p&  l 

of  trial,  in  this  cause,  the  justice  removed  with  his  family  into  a  taveni,aithou£h 

I  L'liji  •'•1  ^  J  ne  nave  no  li- 

house  which  had  been  occupied  as  a  tavern,  under  an  agree-  cense  for  that 
ment  with  the  former  occupant,  that  he,  the  justice,  might  "  con-  pJJJJj^^  ^^^ 
linue  the  tavern  in  the  said  house,  until  the  Ucense  could  be  u-yin/      '**™ 


a  cause. 


renewed."  The  cause  was  tried  in  that  house  a  few  days  after  ^^^  j* \^ 
the  justice  had  taken  possession  of  it.  The  tavern  sign  of  the  er  the  suit  were 
former  occu{mnt  was  still  kept  up,  and  travellers  called  as  usual,  foro*or*after^ 
and  drank  spirituous  liquors,  and  paid  for  them ;  but  the  justice  commenced 
returned,  tliat  he  did  not  consider  himself  as  keeping  a  tavern,  keeping  tavem. 
Judgment  was  given  for  the  now  defendant,  who  was  de-  and  ^ml" If 
fendant  in  the  Court  below.  '''H'^"*  "***' '" 

such  case,  con* 

Per  Curiam.  The  evidence  clearly  shows,  that  the*  justice  ^^  iTjusuI^ 
kept  a  tavern  in  fact ;  and  whether  he  had,  or  had  not,  a  license  (a) 
for  that  purpose,  he  was  equally  disqualified  for  trying  causes 
as  a  justice.  Nor  is  it  material  that  the  suit  was  instituted  be- 
fore he  became  so  disquaUfied ;  nor  would  it  cure  the  defect  if 
the  plaintiff  below  did  appear  and  consent  to  the  trial,  because 
such  consent  could  not  confer  jurisdiction.  Low  v.  Ricey  (8 
Johns.  Rep.  409.)  on  the  two  last  points,  is  decisive. 

The  judgment  must  be  reversed. 

(a)  Striia-  V,  MoU,  6  WMeU,  465. 


*LoRD  against  Kenny.  [  *  219  ] 

IN  ERROR,  on  a  certiorari  to  a  justice's  Court.  the^^*'  *f^ 

The  defendant  in  error  brought  an  action  in  the  Court  be-  chattel,  *it  Is  ^ 
low  against  the  plaintiff  in  error,  for  injury  done  to  a  horse.  P«ed  that  the 
The  plaintiff  below  bad  agreed  to  sell  a  horse  to  the  defend-  within  a  reason^ 
ant,  and  received  his  note  for  120  dollars  as  the  price  of  the  abietime,retani 
horse  ;  but  it  was,  afterwards,  agreed  that  the  defendant  might,  b^ciTthe'^pricel 
if  he  chose,  within  a  reasonable  time,  deliver  back  the  horse  to  the  ^J]f?*^***^."* 
plaintiff,  in  as  good  condition  as  when  he  received  him,  and  take  fT^t  the  ami 

ofdelirer^,  and 
the  vendee,  afterwards,  rescinds  the  contract,  and  returns  the  chattel  to  the  vendor,  who  receives  it  without 
objection,  and  rives  back  the  price,  the  latter  is  conchided^  by  his  own  act,  from  maintauiin»  an  actioa 
tfainst  the  vendee  for  any  deterioration  of  the  chattel  not  arlsino^  from  a  secret  injury. 
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NEW-YORK,  up  bis  DOte.    The  defendant  below^  accordingly,  did,  afterwards, 

Biay,  1816.     rescind  the  contract,  by  redelivering  the  horse,  wliich  the  plaintilT 

^^^q']^^^^'^^  t<x>J^  without  objection  as  to  the  condition  in  which  he  then  was, 

V.  and  gave  up  his  note  to  the  defendant.     The  plaintiff  below, 

Eucutor's    ^^fterwards,  brought  the  present  action  to  recover  damages,  on 

the  ground  that  the  horse,  when  returned,  was  not  in  as  good 

plight  as  when  sold,  and  obtained  judgment. 

Per  Curiam,  As  the  deterioration,  in  the  value  of  the 
horse,  was  not  on  account  of  any  secret  injury,  and  as  the  plain- 
tiff below  voluntarily  took  back  the  horse,  and  delivered  up  the 
note  to  the  defendant,  without  any  objection  or  reservation,  as 
to  the  condition  in  which  the  horse  then  was,  the  law  holds  the 
plaintiff  concluded  by  that  act,  because  he  thereby  rescinded 
the  contract  of  sale  unconditionally. 

If  he  had,  then,  set  up  the  claim  which  he  now  attempts  to 
.  enforce,  the  defendant  might  have  chosen  to  keep  the  horse,  and 
abide  by  the  first  contract,  which  he  had  a  right  to  do. 

Injustice  has  been  done,  and  the  judgment  ought  to  be 
reversed. 

Judgment  reversed. 


[♦220]      *WiLLiAM    Sheldon    against  Jemima    Sheldon   and 

others,  Executors  of  Joseph  Sheldon,  deceased. 

eoii^ses  ^'  THIS  was  an  action  of  covenant,  which  was  tried  at  the  -4/- 
judgment  to  B.,  batiy  cupcuit,  in  Aprils  1815,  before  Mr.  Justice  Plait. 
nams^to  ^»Si  '^^^  action  was  founded  on  the  following  instrument,  under 
the  property  of  Seal,  cxccuted  by  the  defendants'  testator :  '^  Whereas  (Villiam 
^IdK^em  Md  ^^^^^  is  indebted  to  me  in  the  sum  of  one  hundred  and  twen- 
ap^^a'suffi.  ty-five  dollars,  and  whereas  the  said  William  hath  this  day 
*^rTOced8*u>  the  ^"'^  cxecuted  to  me  a  bond,  and  warrant  of  attorney  to  confess 
parent  of  ^/«  judgment  thereon,  which  bond  is  in  the  penal  sum  of  eight  thou- 
cSum'  .JIth  him  ^"^  dollars,  conditioned  for  the  payment  of  four  thousand  dol- 
foff  the  remain-  lars ;  and  whcreas  it  is  agreed  that  under  that  judgment  I  shall 

hSiM.if^bccome  ^^'  ^  ^®  ^^^  ^^^  personal  property  of  the  said  fVilliam,  and 
a  purchaser  at  apply  a  sufficiency  of  the  moneys  arising  therefrom  to  the  pay* 
a  »aie  under  an  ^^^^  of  all  his  honest  debts,  and  account  with  him  the  said  fViuiam 

execution  issued    »       ■,  ^  •it  /•    \r  i         r  n  it 

on  such  judr-  for  the  remainder  thereof:  Know,  therefore,  all  men  by  these  pres- 
ifffai 'and'eql^  ^^^y  ^^at  I  the  said  JoscphAo  covcnant,  promise,  and  agree  to  and 
table  tiUe  in  the  With  the  Said  fVtlHam,  that  I  will  well  and  faithfully,  on  my  part, 
ma£/in  ^A,  ^^^P  ^^^  perform  the  before-recited  agreement;  and  to  insure 
iiiiiii  the  saJei  a  faithful  performance  thereof,  I  bind  myself,  my  heirs,  ex- 
iL^as^'^to  ufai  actors,  and  administrators,  and  each  and  every  of  them,  in 
pro})er(y ;  nor  is  the  pcnal  sum  of  four  thousaud  dollars,  to  him  the  said  William^ 
w  yL^Tel^nd  '^''^  hcirs,  cxccutors,  administrators,  and  assigns.  In  witness," 
the    sum  *  for  (fec.     The  breaches  specially  assigned  on  this  covenant  were, 

which  the  prop- 

erty  was  sold  to       (a)  Vide  Rogers  v.  Rofrtrs,  3  Wendeir»  Rep.  503.     Davoue  v.  Fanningf  %  JMau, 

biin.  (a)  Ch.  Rep.  252,  the  chancellor's  elaborate  opinion. 
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that  the  defendants'  testator  had  not  applied  a  sufficiency  of  the  new-york, 
money  arising  from  the  sale  of  the  plaintiff's  estate  to  the  pay**     ^^^>  ^^^^' 
ment  of  his  honest  debts ;  and  that  the  testator^  or  bis  executors, 
had  not  accounted  with  the  plaintiff  for  the  money  arising  from 
the  sale  of  the  plaintiff's  real  and  personal  property  remaining 
m  their  possession  after  paying  all  his  honest  debts. 

Judgment  was  duly  entered  on  the  bond  and  warrant  of  at- 
torney, mentioned  in  the  covenant,  and  an  execution  being  issued 
thereon  to  the  sheriff  of  ReTuselair^  the  property  of  the  plaintiff, 
which  was  situated  in  that  county,  was  sold  fairly,  and  without 
collusion,  to  the  defendants'  testator,  as  the  highest  bidder,  for 
about  the  sum  of  1,200  dollars ;  and  the  testator  paid  the  hon- 
est debts  of  the  plaintiff  to  more  than  1,500  dollars.  The 
plaintiff  offered  to  prove  that  at  the  time  of  the  execution  of 
the  covenant,  and  of  entering  the  judgment,  the  plaintiff  owned 
property  of  the  value  of  4,Q00  dollars ;  but  the  evidence  was 
objected  to  on  the  ground  that  the  only  proper  inquiry  was  for 
what  the  property  sold  under  the  execution,  and  the  judge, 
being  of  that  opinion,  rejected  it.  The  plaintiff  next  of- 
fered to  prove,  that  the  testator,  after  the  purchase  at  the  sher- 
iff's sale,  had  sold  part  of  the  property  at  a  much  higher  rate 
than  he  gave  for  it,  with  the  proceeds  of  which  he  had  paid  the 
honest  debts  of  the  plaintiff  above  mentioned ;  but  the  judge 
ruled  that  the  testator  was  not  bound  to  account  to  the  plain- 
tiff beyond  the  amount  for  which  the  property  sold  under  the 
execution.  The  plaintiff  submitted  to  a  nonsuit,  with  leave  to 
move  the  Court  to  set  it  aside,  and  grant  a  new  trial. 

S,  A.  Foot,  for  the  plaintiff,  contended,  that  the  defendants' 
testator,  being  a  trustee,  could  not,  himself,  become  a  purchaser. 
It  is  a  settled  principle  in  equity,  that  if  a  trustee  become  a  pur- 
chaser of  the  trust  estate,  the  cettuy  que  trust  has  a  right  to  set 
aside  the  sale,  and  have  the  property  resold.  Should  it  be  said 
that  this  was  a  judicial  sale,  it  may  be  answered  that  the  trustee 
car.not  avail  himself  of  the  benefit  of  such  sale,  for  he  can  de- 
rive no  profit  or  advantage  whatever  from  his  trust ;  and  if  it 
is  for  the  interest  of  the  cestuy  que  trust,  a  Court  will  always 

av^d  the  8ale.t    ,      .  ^■a^.^^fve: 

The  only  question  is,  whether  the  plaintiff  can  avail  himself  s^f(,ra8,wkiek- 
of  this  principle  in  a  Court  of  law.    The  testator,  by  his  cove-  J^^'*^^  3  ^Z' 
nant,  stipulated  to  perform  certain  duties  as  a  trustee,  and  he  is  7  mi.  '  13  Vete^] 
here  called  upon  to  answer  for  a  breach  of  that  covenant,  or,  in  ^^" 
other  words,  for  a  violation  of  his  trust.     In  a  Court  of  equity, 
the  cestuy  que  trust  might  either  set  aside  the  sale,  or  call  on  the 
trustee  to  account  for  the  profits.     Now,  the  trustee,  in  this  case, 
ha«i  purchased,  for  1,500  dollars,  property  worth  4,000  dollars, 
and  he  is  called  on  to  account,  or  pay  the  difference.     The  in 
quiry,  as  to  the  value  of  the  property,  at  the  trial,  was,  in  thisf 
view,  proper. 

Bliss,  contra,  contended,  that,  by  declaring  for  a  breach  of  the 
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covenant,  in  tliis  case,  the  plaintiff  affirmed  the  sale.  Thi8  it 
distinguishable  from  the  ordinary  case  of  a  sale  and  purchase  by 
a  trustee.  No  third  person  was  ever  interposed  in  this  case. 
It  ^vas  a  judicial  sale,  by  the  sheriff,  the  public  law  officer,  so 
that  all  idea  of  collusion  or  fraud  is  excluded.  Indeed,  the  par- 
ties, by  their  contract,  contemplated  a  sale  by  a  sheriff.  la 
Jackson,  ex  dem.  Gillespie^  v.  WooUeyy^  the  Court  said  that  a 
guardian,  at  litem,  might  purchase  the  estate  of  the  infant,  sold 
by  the  commissioners  for  making  partition.  And  in  Davuon  v. 
Gardner,X  Lord  Hardtvicke  said,  a  trustee  might  purchase  ai 
open  sale,  at  au<:ti<»n,  before  the  master,  (a) 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The 
first  question  which  arises  upon  the  motion  to  set  aside  the 
nonsuit  granted  in  this  case  is,  whether  the  testator,  Joseph  Shel- 
don, could  legally  purchase  the  property  sold  under  the  execu- 
tion, in  his  favor,  against  the  plaintiff  in  this  cause.  The  objec- 
tion which  has  been  urged  against  this  right  is,  that  he  was  a 
trustee  for  tlie  plaintiff,  of  the  property  sold,  and,  therefore,  dis- 
qualified from  becoming  a  purchaser.  It  would  be  a  sufficient 
answer  to  this  objection,  that  it  forms  no  part  of  the  breaches 
assigned  in  the  declaration.  But  it  is  not  true,  in  point  of  fact, 
that  the  testator  stood  in  the  character  of  trustee  to  the  plain- 
tiff. Neither  the  legal  nor  equitable  title  to  the  property  was 
transferred  to  him.  It  remained  entirely  in  the  plaintiff,  and 
was  under  *his  absolute  control  until  the  sale  made  under  the 
execution.  The  testator  only  covenanted  that  he  would  sell  the 
property  under  the  execution,  to  be  issued  upon  the  judgment 
confessed,  and  apply  a  sufficiency  of  the  money  arising  there- 

(a)  This  is  a  manuscript  case,  decided  /ti/y21, 1743.  The  position  of  Lord  Hardwicki 
is  not  supported  by  subsequent  adjudications,  nor  by  the  reason  and  policy  of  the  eeneral 
rale  relative  to  the  incapacity  of  a  tnisiee  to  purchase  the  trust  estate.  It  does  not  depend 
on  the  sale  beings  public  or  private,  or  whether  it  is  advantageous  or  not  to  the  tnislee. 
The  principle  resu  on  a  deeper  ana  broader  fouadaUon.  It  is  the  danger  of  temptatioo 
from  the  facility  and  advantages  aSbrded  by  the  situation,  that  creates  the  disability. 
**  The  wise  policy  of  the  law,'*  say  the  learned  counsel,  in  the  case  of  the  YoHk  Buildup 
V.  Ar/Tcntte,  (8  Bro.  P.  C.  63.,  Appen.  1.,)  "  has,  therefore,  put  the  sting  of  disability  intc 
the  temptation,  as  a  defensive  weapon  against  the  strength  of  the  danger,  which  lies  in  that 
situation."  (See,  also^  Ex  parte  James^  8  Vcscy,  343.)  **  No  trustee,"  says  Lord  Eldan, 
in  Ex  parte  Laecy,  (6  Vesey,  jtm.,  625.  n.)  **  shall  boy  the  trust  property,  until  he  strips 
himself  of  that  character,  or,  by  umoersal  content,  has  acquired  a  ground  for  becoming  a 
purchaser.''  And  in  the  case  Ex  parte  Bennet,  (10  Ve*ey,  385.)  he  again  observes,  that 
"  if  a  trustee  can  buy,  in  an  honest  case,  he  may  in  a  case  having  that  appearance,  hot 
which,  from  the  in^rmily  of  human  testimony,  may  be  grossly  oiherwise."  (See,  also, 
Wliichente  v.  Lawrence,  3  Vesey,  740.  Campbell  v.  Walker ^  5  Ve»ey,Jtm.,  678.  Sttf^deTi^i 
Jmio  of  Vend.,  (2d  edition,)  391-401.  I  Maddoctt  Chan.  91—^.)  This  subject  was 
discussed  in  the  case  of  Berf^en  and  others  v.  Bennet ^  (1  Caines's  Cases  in  Error,  I— ^L) 
and  Kent,  J.,  who  delivered  the  opinion  of  the  Court  of  Errors,  says,  **  It  is  a  sound  ana 
established  rule  of  equitable  policy,  that  a  trustee  cannot  himself  be  a  purchaser  of  the 
•-'      "  "  '  -•  -^ -^         ,     .     .     bar  mora 

case  of 
distinctions  lakes 

in  that  case,  he  says, ''  admitting  the  rale  (o  be  absolute  and  universal,  still  it  is  a^^reed  that 
the  cestuy  tfue  tntst  must  come  m  a  reasonable  time  to  set  aside  the  sale,  or  he  will  not  be 
heard."  (See,  also,  Manmni^  v.  Manmng,  1  Johns.  Cfutn.  Rep.  633.)  So  Lord  Louj^ 
borough,  in  Hltichcole  v.  Lawrence,  and  Lord  Alvanley,  in  Campbell  v.  Walker,  without 
considering  the  purchase  by  a  trustee  as,  ipso  jure,  void,  say,  that  he  always  purchases 
subject  to  the  equity  of  having  the  sale  set  aside,  if  the  cestuy  qtu  trust,  in  a  reasooabl* 
time,  choose  to  say  he  b  not  satisfied  with  it 
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from  to  the  payment  of  the  plaintifTs  honest  debts,  and  account  new- york, 
to  him  for  the  remainder.  Under  such  circumstances  there  could  ^^y*  ^^^^• 
be  no  possible  objection  to  the  testator's  becoming  a  purchaser, 
at  a  public  sale  made  by  the  sheriff.  And,  indeed,  it  may  well 
be  questioned,  whether  the  rule  applies  at  all  to  such  public 
sales,  there  being  no  chance  of  practising  any  fraud  upon  the 
cestug  que  trusty  by  purchasing  the  property  under  its  real  value. 
(11  Johns,  Rep.  455.)  (a)  But  the  rule  itself  is  not  as  broad  as 
was  contended  for  by  the  plaintiff's  counsel.  In  Whichcote  v. 
Lawrence,  (3  Ves.  jun.  750.)  the  lord  chancellor  says,  the  rule 
is  laid  down,  not  very  correctly,  in  most  cases  where  you  find 
it.  It  is  stated  as  a  proposition,  that  a  trustee  cannot  buy  of 
the  cestuif  que  trust;  certainly,  says  he,  that  naked  proposition 
is  not  correctly  true ;  the  real  sense  of  the  proposition  is  not 
that  the  sale  is,  ipso  jure,  null,  but  that  he  who  undertakes  to 
act  for  another,  in  any  matter,  shall  not,  in  the  same  matter,  act 
for  himself.  Therefore,  a  trustee  to  sell,  shall  not  gain  ani/  nd- 
vantage  by  being  himself  the  person  to  buy.  And,  in  Davison 
V.  Gardner,  (cited  I  Cruise,  551.)  Lord  Hardwicke  said,  the 
Court  of  Chancery  will  not  suffer  a  trustee  to  purchase  the  es- 
tate of  the  cestuy  que '  trust,  during  his  minority,  though  the 
transaction  be  fair  and  honest ;  but  that  the  rule  against  trustees 
purchasing  did  not  extend  to  trusts  for  persons  of  full  age.  And 
where  there  is  a  decree  for  sale  of  the  cestuy  que  trusts  estate, 
and  an  open  bidding  before  the  master,  then  the  Court  has  per- 
mitted the  trustee  to  purchase ;  for  that  is  an  open  auction  of 
the  estate. 

The  next  question  is,  whether  the  testator  was  bound  to  ac- 
count to  the  plaintiff  for  more  than  the  amount  produced  by  the 
auction  sale.  The  decision  of  this  point  is,  necessarily,  involv- 
ed in  the  answer  given  to  the  first  question.  For,  if  the  testator 
might  legally  become  a  purchaser  at  the  auction,  the  avails  of 
the  sale  thus  made  must  be  the  amount  for  which  the  testator 
was  accountable ;  and  the  plaintiff  can  surely  have  no  reason  to 
complain  of  such  sale,  as  it  was  made  according  to  his  own 
agreement  and  stipulation.  The  *covenant  upon  which  the 
present  action  is  founded  provides,  that  the  real  and  personal 
estate  of  the  plaintiff  should  be  sold  under  the  judgment ;  and 
if  that  was  a  fair  bona  fide  sale,  which,  indeed,  has  not  been  at 
all  questioned,  there  can  be  no  ground  for  calling  on  the  de- 
fendants to  account  for  more  than  the  avails  of  such  sale.  And 
the  case  shows,  that  the  testator  did  apply  such  avails  to  the 
payment  of  the  plaintiff's  debts,  as  by  the  covenant  he  was  au- 
thorized and  required  to  do.  There  has,  therefore,  been  no  breach 
of  the  covenant,  and  the  plaintiff  was  properly  nonsuited.  The 
motion  must,  accordingly,  be  denied. 

Motion  denied. 


[  *  224  J 


(a)   Vid^y  u  to  this  point,  Daxtcue  ▼.  Fanning ,  ubi  tupra. 
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NEW-YORK, 

JJS;;^^  Barney  against  C.  Dewey. 

Baritxt  this  was  on  action  of  trespass  on  the  case.     The  declara- 

Dewet.  tion  contained  one  count,  in  which  it  was  stated,  that  the  de- 
in  an  acUon  ^ndant,  on  the  1st  of  July,  16 II,  at  the  town  of  Fort  Ann,  in 
on  the  case  for  the  county  of  Washington^  intending  to  deceive  and  defraud 
i]£r*^*^ha^  the  plainttfT,  did  encourage  him  to  buy  a  certain  bay  horse,  then 
belonged  to  the  in  the  possessiou  of  the  defendant,  of  the  value  of  150  dollars, 
«IS!^by  ^'  the  ^^^  falsely,  &c.  affirmed  that  the  said  horse  belonged  to  him, 
piainti/ was  in-  the  defendant,  and  that  he  had  a  right  to  sell  and  dispose  of 
aaTt^s^ailber^  him  as  his  own,  and  thereby  caused  the  plaintiff  to  purchase 
iNrards,  evicted  the  Said  horse,  which  the  defendant  delivered  as  his  horse ;  and 
own^it'lf^im!  ^^^^  ^^  plaintiff,  confiding  in  the  defendant's  affirmation,  pur- 
necessary  to  set  chased  the  said  horse  of  him,  the  said  defendant,  and  satisfied 
^^  ^tn^  1^  therefor ;  whereas,  in  truth,  at  the  time  of  said  affinnation 
the  parties,  or  and  delivery,  the  defendant  was  not  owner  of  the  said  horse, 

Son  ^^!^^  ^^^  b<^^  ^^  'is'^^  ^  s^U  1^9  ^^^  ^^^  horse  belonged  to  one 
fiom  the  plain-  Thadcus  Detoev,  and  the  defendant  well  knew  the  same ;  and 
^dant,  or  tbs  ^^^  ^®  ^aid  Tkodeiu  Dttcty,  afterwards,  brought  an  action  of 
price  paid,  as  trover  in  the  Common  Pleas  of  the  county  of  Washington,  agains^ 
matter  re?a?in^  the  plaintiff,  for  the  valuc  of  the  said  horse ;  that  the  plaintifi 
to  the  liquida-  retained  an  attorney  and  two  counsel  to  defend  the  same ;  but 
[  *  225  ]  that,  at  the  May  term  of  the  said  Court  of  Common  *Pleas,  the 
tion  of  dam-  g^^jj  Thodeus  Dtwey  recovered  against  the  plaintiff  113  dcdlar^ 
^^ven^  in  the  and  80  ocnts  damages,  and  89  dollars  and  16  cents  costs  and 
Sedonor WW&  c'^^g^j  which  sums  of  moncy  the  plaintiff  has  paid  and  satis- 
be  liable  for  a  ficd ;  that  the  plaintiff  procured  the  attendance  of  several  wit- 
^' to'iSTuue**"  nesses  at  the  said  trial ;  and  that  the  defendant  did  then  swear, 
A  recovery  in  behalf  of  Thadcus  Dewey,  that  the  horse  did,  at  the  time  of 
from^  vandcc  delivery,  belong  to  Thadeiis  Dewey,  and  that  he,  the  defendant 
owner,  is  con-  had  uo  right  to  part  with  him ;  by  reason  of  which  testimony, 
dl^ce*  afakist  ^^^  i^^  fouud  a  verdict  against  the  plaintiff.  By  reason  of 
the  vendor.  which  false,  &c.  assertion  and  affirmation,  &c. 
tiJn^uur^^at  '^^  ^^^  declaration  the  defendant  demurred,  specially,  and 
Uie  vendor  showed  for  causcs  of  demurrer,  first.  Because  it  is  alleged  that 
irSie^uw"©?  ^®  defendant  caused  and  procured  the  plaintiff  to  buy  the  said 
the  8uit,in  which  horsc,  by  afiirming  that  the  said  horse  belonged  to  the  defend- 
wM  haST^r^fa^  ant,  without  setting  forth  the  contract  between  the  parties,  or 
vor  of  the  true  any  Consideration  moving  the  plaintiff  to  buy  of  the  defendant. 
ch^ifei  this  ^^1  Second,  That  no  contract  was  set  forth,  or  that  the  plaintiff  gave 
tantamount  to  the  defendant  any  valuable  consideration.  Third,  Because  the 
SSti'irTf  "\hc  plaintiff  hath  founded  his  right  of  action  upon  the  fact  of  an  ac- 
pendcncyofthe  tiou  brought  agaiust  him  by  one  Thadeus  Dewey,  for  the  value 
suit,  {b)  ^f  ^Q  horse  and  his  recovery  thereof.     Fourth,  Because  tlie 

plaintiff  hath  spread  upon  the  record  the  proceedings  in  the 
action  against  him  by  Thadeus  Dewey,  and  the  testimony  given 
by  the  defendant  therein. 

(a)  Gatta^r  v.  Enrnd,  6  Cow,  Rep,  346.    AUtn  v.  Addington,  7  Wmd^Vt  lUp,  9. 
{b)  Connn  v.  DaoUon,  9  Ccweris  Rtp,  10L 
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The  plaintifT  joined  in  demurrer. 


NEW-YORK, 
May,  1816. 


[*226J 


D.  Ritssely  in  support  of  the  demurrer.     He  cited  Cro.  Eliz.      barwe? 
292.     Hob.  69.  77.  41.     Go.  James,  533.     1    Cro.  79.  144.  v. 

noug.  620.     9  Johns.  Rep.  291.  ^*^■^• 

Skinner,  and  Z,  R.  Shepherd,  contra.  They  cited  2  Term 
Rep.  345.  5  Term  Rep.  143.  2  fFt&.  JRep.  319.  Lord 
Raym.  909.  Powell  on  Contracts,  344,  345.  ^o(.  on  Frauds, 
1 16.  1  Camp,  N.  P.  Rep.  242.  2  JoAiw.  Bgi.  550.  1  Chit- 
tu's  PL  332.  386.  1  Johns.  Rep.  517.  3  Term  Rep.  51.  6 
JoAn5.  Rep.  181.     2  Caines's  Rep.  216. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  The  de- 
fendant has  demurred,  specially,  to  the  declaration,  for  three 
causes;  1st.  That  it  does  not  set  forth  the  contract  between 
the  parties ;  2d.  That  it  does  not  state  any  consideration  moving 
from  Barney  to  buy  the  horse  of  Dewey ;  3d.  That  the  plaintiff 
bounds  his  right  of  action  on  the  recovery  had  against  him  by 
a  third  person ;  and  4th.  Because  the  declaration  contains  the 
evidence  of  facts,  and  not  the  facts  themselves. 

None  of  the  objections  are  well  founded.  The  declaration  is 
not  very  technically  drawn,  but  it  contains  every  essential  .re- 
quisite :  it  is  a  mistake  to  suppose  that  the  action  is  founded  on 
a  contract ;  it  is  for  a  fraud.  Fraud,  or  deceit,  accompanied 
with  a  damage,  is  agood  cause  of  action ;  and  the  late  Ch.  J; 
said,  (in  Upton  y.  T^il,  6  Johns.  Rep.  182.)  that  this  is  as  just 
and  permanent  a  principle  as  any  in  our  whole  jurisprudence. 
It  was  not  requisite  to  set  forth  the  contract  between  the  parties, 
or  any  consideration :  it  is  enough  to  state  the  fraud  and  de- 
ceit, and  the  damages. 

Had  the  defendant  given  the  horse  to  the  plaintiff,  affirming 
him  to  be  his,  and  had  the  plaintiff  been,  afterwards,  prosecuted 
for  the  horse,  and  subjected  to  costs  and  damages,  he  might 
have  maintained  an  action  for  the  fraud  and  damage. 

The  fact  of  a  recovery  in  the  action  against  the  plaintiff,  by 
Thadeus  Dewey,  on  the  ground  that  the  horse  was  not  the  prop- 
erty of  the  defendant,  was  not  only  a  proper  averment  in  the 
declaration,  but  it  would  be  conclusive  against  the  defendant, 
if  proved.  (Blasdale  v.  Babcock,  1  Johns.  Rep.  517.)  There 
is  no  allegation  of  notice  to  the  defendant  of  the  pendency  of 
the  suit  brought  by  TTiadeus  Dewey,  but  there  is  an  averment 
of  a  fact  tantamount.  It  is  alleged,  that  the  defendant  was  a 
witness  on  that  trial,  and  proved,  himself,  that  he  did  not  own 
the  horse  when  he  sold  him  to  the  plaintiff.  With  respect  to 
the  omission  to  state  the  price  paid  for  the  horse,  it  is  only  a 
matter  relating  to  the  liquidation  of  damages ;  and  it  is  a  prin- 
ciple that,  after  showing  a  right  to  damages,  it  is  matter  proper 
for  the  jury,  and  is  not  necessary  to  be  shown  to  the  Court  in 
the  first  instance.     (I  Chitty's  PL  296.) 


826  CASES  IN  THE  SUPREME  COURT 

NEW-YORK,      I  perceive  no  substantial,  or  even  formal,  objection  to  the  dec- 
^^^^i^jfj^  laration. 

Lqp^  Demurrer  overruled 

V. 

Ojivis.  


[  *  227  ]  *Louw  against  Davis. 

Uff  ^  on  ''trid  ^^  ERROR,  on  certiorari  to  a  justice's  Court.  Davis^  the 
waiVG^any  par-  plaintifT  in  the  Court  below,  brought  an  action  against  Louw, 
ticuiar  cause  <^  the  defendant  below,  for  negligence  in  not  defending  a  suit 
terwa/ds  bring  brought  agaiust  him,  the  plaintiff,  in  the  Court  of  Common  Pleas 
a  new  suit  for  Qf  Sencca  couutv.     A  veiiirc  was  issued  in  the  cause,  directed 

the  same  cause,  i««>i  ■  i«  ii 

the  record  in  ihe  to  any  constable  of  the  county,  and  was  executed  by  a  constable 

no'iTb^  to  "the  ^^  ^^^  ^^^'^  ^^  Ovid,  but  the  jurors  were  taken  from  the  town 
new  suit,  (a)      of  Romulus,  wherc  the  cause  was  tried.     There  was  a  challenge 

itoiiceT  Coiui*  ^^  ^^^  array?  which  was  overruled  by  the  justice.  The  defend- 
inustle  execu'  ant  pleaded  a  former  trial  for  the  same  cause  df  action,  and 
IV*  ^^ *,*'**?*'*■  iudcrment  in  his  favor.     From  the  record  produced  in  evidence, 

hie  of  the  town  H       ^  tiii.  •  i»i  i 

from  which  the  it  appeared  that  the  former  action  was  for  the  same  cause,  but 
jury  is  summon-  jj^r^^  ^jjg  plaintiff  therein  withdrew  all  his  demands,  except  one 

ea,  and  va  which    */,         /„  -  /.-i  •  i«ti         t    r      i 

the  cause  is  for  Dvo  dollars,  for  a  fee  m  the  suit,  which  the  defendant  was 
^t^'  ..  ,^ .  employed  to  defend.  '  There  does  not  appear  to  have  been  any 

out  It  seems     ...^i...  ,  #••/•«  i  i 

that  a  vratVe  di-  decision,  by  the  justice,  as  to  the  effect  of  the  record  as  a  bar 
e^^tbu'ofTe  -^  verdict  was  given  for  the  plaintiff  below. 

county f  if  exe' 

proper  *7onsu!  ^^^  Curiam.  With  respect  to  the  effect  of  the  former  trial. 
hie  is  a  mere  there  appears  to  have  been  no  decision  made  by  the  justice ;  and 
for^whicV**Te  ^^  n^ight  be  fairly  inferred  from  this  circumstance,  that  the  de- 
judffment  will  fencc  on  this  ground  was  not  persisted  in ;  but  there  could  be 
not    reversed.  ^^^  objection  to  the  plaintiff's  waiving  any  claim  for. the  negli- 

fence :  this  was  a  distinct  cause  of  action,  and  founded  in  tort. 
'he  other  objection,  however,  is  fatal.  The  statute  requires 
the  venire  to  be  directed  to  a  constable  of  the  city  or  town 
where  the  cause  is  to  be  tried,  commanding  him  to  summon, 
&c.  The  direction  of  a  venire  is  different  from  that  of  a  sum- 
mons and  execution :  these  are  directed  to  any  constable  of  the 
county.  Perhaps  the  mere  direction  of  the  venire  might  have 
been  considered  matter  of  form,  if  it  had  been  served  by  a  con- 
stable of  the  town  where  the  cause  was  tried  :  this  the  act  seems 
to  require ;  probably  because  constables  of  the  town  are  more 
likely  to  be  acquainted  with  persons  who  are  fit  and  proper 
jurors.  But,  whatever  may  have  been  the  reason  for  such  a 
[  *  223  ]  *pro vision,  it  is  too  plain  and  explicit  to  admit  of  any  other  con- 
struction.   The  judgment  must,  therefore,  be  reversed. 

Judgment  reversed. 

(«)  Vide  Manny  v.  Harris,  I  Johns.  Rep.  24.    PhiUips  v.  Berick^  16  Johm.  Rep.  157. 
Gardner  v.  Buckbee^  3  Cowen^  120. 
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KiLLMER  against  Crary.  y^^^^l^!!^ 

IN  ERROR,  on  certiorari  to  a  justice's  Court.  Jacksou 

The  plaintiff  in  error,  who  wag  the  defendant  in  the  Court  Havh.ahd. 
below,  having,  on  the  return  of  the  summons,  obtained  an  ad-  The  admis- 
journment,  appeared,  on  the  day  to  which  the  cause  was  ad-  siouoiiheamda- 
•ourned,  by  attorney,  and  requested  another  adjournment  on  ac-  ^'reo/SaS^n 
count  of  the  absence  of  material  witnesses.  The  application  prty  binM*cif, 
was  opposed  by  the  plaintiff  below,  and  one  of  the  grounds  of  ©7  obia»iiI^*a 
opposition  was,  that  the  attorney  could  not  make  the  affidavit  ^^o*^'^  adjourn- 
that  the  witnesses  were  material ;  upon  which  the  attorney  stated  Samt  ot'oie  lb- 
that  the  defendant  was  gick  and  could  not  attend.  The  justice  «?"<^«  ^f  ™"*^- 
examined  a  witness  as  to  that  fact,  and  concluded,  from  what  ?esta  ^In  ^^\he 
the  witness  stated,  that  the  defendant  coukl  have  attended,  and  sound  discrcUou 
refused  the  affidavit  of  the  attorney.  The  parties  then  proceeded  Ld  if  it  do*noi 
to  trial,  and  a  verdict  was  found  for  the  plaintiff  below,  the  de-  appear>atthai 

f       1       .  «  ^  '  discretion     has 

lendant  m  error.  been  abused,  hat 

^v      .  ...  judgment     will 

Per  Curiam*  The  only  question  in  this  cajse  is,  whether  the  not  be  reversed. 
justice  ought  to  have  received  the  affidavit  of  the  attorney,  as 
to  the  absence  and  materiality  of  the  witnesses.  This  was,  in 
some  manner,  a  matter  resting  in  the  sound  discretion  of  the 
justice ;  and  from  the  evidence  returned,  as  to  the  inability  of 
the  defendant  to  attend  the  Court,  we  cannot  say  that  there  was 
such  an  abuse  of  this  discretion  as  to  justify  the  setting  aside  the 
judgment.  It  is  clear  that  the  defendant  might  have  attended 
Court.  The  cause  of  his  inability  alleged,  was  a  complaint  in 
his  face,  arising,  as  the  witness  at  first  supposed,  from  intoxi- 
cation ;  afterwards  he  thought  it  was  occasioned  by  poison ;  he 
had  but  a  day  or  two  before  walked  tqn  miles.  As  the  first  ad- 
journment was  at  the  request  of  the  defendant,  and,  for  any  thing 
that  appears,  for  as  long  a  time  as  he  wanted  in  order  to  pre- 
pare for  the  trial,  ''^d  as  the  dispensing  with  the  affidavit  of  [  *  229  ] 
the  party  himself  was  a  question  proper  for  the  justice,  and 
resting  in  sound  discretion,  we  think  the  judgment  must  be 

affirmed.  t  ^         j.    ai       j 

Judgment  affirmed. 


Jackson,  ex  dem.  Beekman  and  others,  against 

Hayiland. 

THIS  was  an  action  of  ejectment  for  land  in  Queensbury,  in  Whereaper- 
the  county  of  IVashington,  which  was  tried  at  the  Washington  Mvcr<Sa%dg' 
circuit,  in  Jane,  1813.  »«»t  ">^ect- 

The  plaintiff  claimed  under  the  patent  of  Kayaderosseras,  to  JT"  wiforce  ^k 
John  Tatham.  and  12  others,  dated  November  2,  1708.     The  withinthcperiwt 

'  laid  m  his  de» 

mise,  his  right 
of  entry  under  that  judgment  is  altogether  gone ;  and  if  there  have  been  an  adverse  possession  for  20  years- 
Juring  which  such  judgment  was  recover^,  it  will  not  avail  bim  to  take  the  case  out  of  the  statute  o^ 
limitations. 
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NEW-YORK,  share  of  John  Tatham  passed,  by  his  will,  to  his  wife,  Maty 
^^|2;;JfJ^  Taihamy  who,  on  the  13th  of  October,  1715,  conveyed  the  same 
Jacksoh      ^  Elias  Bottdinoiy  who,  on  the  1st  of  March,  1717,  conveyed  to 
V.  George  Clarky  from  whom  it  descended  to  his  heir,  George 

HAriLAHD.  Qi^^j^^  ^^  younger,  prior  to  the  year  1768.  On  the  14th  of 
March,  1768,  George  Clark,  the  younger,  conveyed  the  same  to 
Dirck  Lefferts  and  Peter  Remsen ;  in  1771 ,  partition  was  made 
of  the  patent  of  Kayaderosseras,  by  which  it  appeared  that  lot 
No.  13,  in  the  25th  allotment,  fell  to  the  share  of  John  Tatham ; 
and  by  deed  of  partition  between  Lefferts  and  Remsen,  dated 
the  18th  of  May,  1771,  lot  No.  1,  in  the  subdivision  of  lot  No. 
13,  was  conveyed  to  Lefferts,  in  severalty,  of  whom  the  lessors 
of  the  plaintiff  are  the  heirs  at  law.  The  defendant  was  in  pos- 
session of  about  one  hundred  acres  in  lot  No.  1,  of  lot  No.  13, 
in  the  25th  allotment  of  the  Kayaderosseras  paienU 

In  1788,  or  1789,  one  John  Eddy  was  in  possession  of  the 
premises  in  question,  on  whom,  as  tenant  in  possession,  a  decla* 
ration  in  ejectment  was  served,  in  which  Dirck  Lefferts  woa 
the  lessor  of  the  plaintiff.  A  default  was  entered  therein  against 
the  casual  ejector,  on  the  7th  of  May,  1790.  The  demise  in 
the  declaration  was  laid  on  the  10th  of  May,  1788,  for  fourteen 
years,  and  the  judgment  was  signed  on  the  27th  of  May,  1811. 
[  *  230  ]  *The  defendant  claimed  the  premises  under  the  patent  of 

Queensbury  to  Jacob  Haviland,  and  others,  dated  the  20th  of 
May,  1762 ;  and  by  a  partition  of  the  patent,  dated  in  Novem^ 
ber,  1762,  lots  No.  102  and  42  were  conveyed  to  Jacob  Havu 
land.  In  1765,  Asaph  Putnam  took  possession  of  lot  No.  102, 
containing  250  acres,  (of  which  the  premises  claimed  by  the 
plaintiff,  as  within  the  Kayaderosseras  patent,  are  part,)  under 
Jacob  Haviland,  and  continued  in  possession  twelve  years, 
until  1777,  when  he  was  driven  off,  with  the  rest  of  the  inhab- 
itants, by  the  invasion  of  Burgoyne^s  army.  Whilst  Pvtnam 
was  in  possession,  he  built  a  log  house  and  barn ;  there  were 
150  acres  enclosed,  and  40  or  50  acres  cultivated.  Abraham 
Wing  succeeded  to  the  possession,  under  a  lease  from  Haviland; 
and  Henry  Martin  next  came  into  possession,  in  SeptemBer, 
1784,  under  a  lease  from  Moses  Sage,  the  son-in-law  and  agent 
of  Haviland,  and  continued  until  April,  1787,  when  John  Eddy 
came  into  possession.  On  the  6th  of  July,  1786,  Haviland 
conveyed  all  his  right  in  the  Queensbury  patent  to  Moses  Sage, 
and  Sage,  on  the  14th  of  July,  1787,  conveyed  lot  No.  102  to 
John  Eddy,  who,  on  the  6th  of  "November,  1794,  conveyed  the 
same  to  the  defendant. 

The  judge  directed  the  jury  to  find  a  verdict  for  the  defend 
ant,  which  they,  accordingly,  did. 

J.  Emott,  for  the  plaintiff,  contended,  that  the  effect  of  the 
recovery  in  the  former  action  of  ejectment,  was  to  destroy  the 
continuity  of  possession,  and  to  ^ve  the  title  to  the  plaintiff  for 
14  years.  If  so,  then  there  is  no  adverse  possession  on  the 
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part  of  the  defendant.     The  former  ejectment  related  to  the  new-york, 
same  property,  and  was  against  Eddy,  under  whom  the  defend-     ^^^^  ^®*^- 
ant  holds.     That  judgment  gave  the  plaintiff,  as  against  Eddy      j^ckson 
and  those  claiming  under  him, -a  term  of  14  years  from  1790.  v. 

If  a  single  link  in  the  chain  of  possession  be  broken,  the  whole  Hatiland. 
effect  of  it  is  defeated,  as  it  regards  the  statute  of  limitations, 
and  there  must  be  a  new  commencement  of  possession.  Though 
the  record  was  not  made  up  until  long  after,  owing  to  the  negli- 
gence of  the  plaintiff's  attorney,  the  judgment  could  not  be 
considered  as  abandoned. 

A  judgment  of  a  Court,  directly  on  a  point  before  them,  is  a 
conclusive  bar.     The  merits  of  it  can  never  be  overhaled,  ex- 
cept *by  writ  of  error .f    In  proceedings  in  rem,  or  real  actions,       [  *  231  ] 
the  judgment  is  conclusive  on  the  right  of  property  .J     For  ex-    MBurr.\(m 
ample,  a  judgment  by  default,  in  a  common  recovery,  vests  the  loe.i.*"'  ^'  * 
property  absolutely  in  the  common  recovefer.^     A  recovery  in    %  Booth.  7i.  f 
an  action  of  ejectment,  by  default,  or  after  verdict,  is  the  same  ^^  ^^-  ^^• 
thing ;  it  is  now  a  proceeding  in  rem,  the  thing  only,  the  term,  ^f  ^  ^^ 
being  recovered,  not  the  mesne  profits.  ||  j  Goodtuu  v. 

After  judgment  in  ejectment  the  plaintiff  may  enter  .IT  He  p^V,|2VS' 
may,  before  a  vn'it  of  possession  is  executed,  maintain  an  action  ^^^,,,^.88. 
for  the  mesne  profits.  He  may,  before  possession,  sell  his  right, 
without  being  guilty  of  champerty.  In  an  action  for  the  mesne 
profits,,  the  recovery  in  ejectment  is  conclusive  as  to  the  right  of 
possession.  So  that,  in  the  eye  of  the  law,  the  judgment  gives 
to  the  plaintiff  the  possession  itself.ff  ^as,  ^  m'^i 

Burr.  98,99.  S 

Skinner  and  Woodworih,  contra,  insisted,  1.  That  the  pldn-  j^,r^'4S3. 
tiff  had  not  shown  a  title.  When  ClarJc  conveyed  to  Remsen  9  Vin.Ab.35S. 
and  Lefferts,  and  when  Remsen  conveyed  to  Lefferts,  Putnam  ^^'  ^  y^' 
was  in  possession,  claiming  under  the  ^ueensbury  patent.  The  120.  Rum.  on 
deeds,  therefore,  were  void  for  champerty.ft  ^^^i^^j^Jms 

2.  If  the  lessors  of  the  plaintiff  ever  had  a  legal  title,  it  is  lost  js^.     345.  9 
by  the  adverse  possession  of  those  under  whom  the  defendant  •'^-  ^'  ^' 
claims  for  more  than  20  years.     It  is  admitted  that  there  has 
been  no  actual  possession  by  the  plaintiff's  lessors  for  above 
40  years.     To  prevent  the  operation  of  the  statute  of  limita- 
tions, there  must  be  an  actual  entry,  so  as  to  destroy  the  con- 
tinuity of  possession.^^     There  must  be  an  actual  entry  within     §§  *  Jcima. 
the   20  years.     The   confession   of  lease,  entry,  and   ouster,  ^' 
when  there  has  been  a  nonsuit,  will  not  prevent  the  operation 
of  the  statute.     Where  the  statute  once  commences  to  run,  it     nn^.  jx^, 
is  not  prevented  by  any  intervening  circumstance,  as  bankruptcy,  i«.  1  &r.5^. 

coverture,  &C.IIII  ^      ,.  iTe!'*?'-^: 

In  an  action  for  mesne  profits,  the  plaintiff  must  show  that  the  Rep-  S63.  3 
writ  of  possession  has  been  executed,  or  that  he  has  obtained  ^^'*  ^ 
the  actual  possession.lTIT  After  a  judgment  by  default,  the  ^^  2  Burr 
practice  is  to  produce  the  judgment,  and  prove  the  writ  of  pos-  66*« 
session  executed.fft  I^  is  true,  where  the  defendant  has  ap-  ^^^  ^^^  ^ 
peared,  and  confessed  lease,  entry,  and  ouster,  that  is  not  ne-  cVon^.Pr.stt. 
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NEW-YORK,  cessary ;  but  in  case  of  a  judgment  by  default,  which  is  the 
May,  1816.     present  case,  the  writ  of  possession   executed  must  be  pro- 

^^^^^^^^^  duced.f  It  would  be  absurd  to  allow  the  plaintiff,  in  au 
▼.  action  of  trespass,  to  recover  without  showing  an  actual  pos- 

iUviLAiri>.    session. 

[  *  232  ]  *In  Baron  v.  AbedyX  and  in  Benson  v.  Maisdor/,^  the  defend- 

t   BuU,  N.  ant,  after  the  recovery,  had  surrendered  the  possession. 
Pr^m^T^      If  the  plaintiff  had  taken  possession  under  the  judgment,  stiH 
hn,  2S5.'  the  defendant  might,  the  next  day,  have  brought  his  action  to 

iZJoimt,Rep,  rccover  back  the  possession.  If  there  were  no  previous  title 
^s/o^hit  Rep  ^^^  lessors  of  the  plaintiff,  what  is  to  be  the  effect  of  the 
X9.  njn/vu.  judgment? 

^^  ^*-  In  Jackson^  ex  dem.  Frost,  v.  Horton^W  in  which  the  limita- 

i^?iSf^'  tion  of  five  years,  under  the  act  of  the  28th  of  March,  1795, 
was  set  up  in  bar  after  the  ejectment,  the  defendant  died  before 
trial,  and  after  the  five  years  had  expired,  and  another  action 
was  immediately  brought  y  though  the  question  was  not  decided, 
the  Court  being  equally  divided,  yet  two  of  llie  judges  {Livings^ 
ton,  J.,  and  Spencer,  J.)  were  of  opinion^  that  the  act  was  to 
be  taken  according  to  its  terms,  and  that  the  plaintiff  could  not 
recover;  the  other  judges  thought  the  case  within  the  spirit  and 
equity  of  the  exceptions. 

The  3d  section  of  our  statute  (sess.  24.  c.  183.)  {a)  declares, 
that  no  entry  shall  be  made  on  lands,  but  within  20  years  after 
the  title  accrued ;  and  that  no  claim,  or  entry,  shall  be  suflicient, 
within  the  meaning  of  the  act,  unless  an  action  shall  be  com- 
menced thereon,  within  one  year  after  making  the  entry,  and 
prosecuted  with  effect ;  and,  by  the  5th  section,  in  case  of  the 
reversal  of  a  judgment,  the  plaintiff  must  commence  a  new 
action  within  one  year  after  the  reversal.  It  seems  to  be  the 
meaning  of  the  act,  that  the  suit  should  be  commenced  in  one 
year,  its  object  being  to  make  parties  vigilant  in  regard  to  their 
rights.  Here  there  was  a  lapse  of  22  years  before  the  suit 
was  brought. 

Emott,  in  reply,  said  that  the  statute  of  champerty  did  not 
apply  to  this  case. 

Again  ;  the  earliest  commencement  of  adverse  possession  was 
in  1765 ;  from  that  time  to  1790,  when  the  ejectment  was  com- 
menced, deducting  seven  years  for  the  penod  of  the  revolu- 
tionary war,  there  were  only  18  years.  The  demise  was  laid  in 
1788,  for  14  years,  and,  until  after  the  end  of  that  term,  the 
statute  would  not  begin  to  run.  It'  makes  no  difference  that 
the  judgment  was  not  perfected,  or  roll  signed,  until  1811. 
The  roll  is  only  evidence  of  the  judgment  by  default,  in  1790. 
[  *  233  ]  *The  books  of  practice,  it  is  true,  differ  as  to  the  necessity  of 

executing  a  writ  of  possession,  and  the  reason  of  the  difference 
it  is  not  easy  to  understand.  The  effect  of  a  judgment  by  de- 
fault is  precisely  the  same  as  that  of  a  juc^m^nt  after  appear* 

U>  t  it  £r.  S9S. 
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ance.     In  the  one  case,  the  defendant,  by  his  default,  admits  the  NEW- YORK, 
right  of  the  plaintiff.     In  the  other,  it  is  found  for  him  by  the     *'*■>''  ^^^^* 
verdict  of  a  jury.     After  the  term  has  expired,  the  plaintiff  may  ^^"jl^^^^^ 
bring  his  action  for  the  mesne  profits. 


V. 

Haviland 


Platt,  J.,  delivered  the  opinion  of  the  Court.  The  plain- 
tiff deduces  a  regular  chain  of  title  under  the  patent  of  Kayade- 
rosseras,  granted  the  2d  of  November ^  170S,  to  John  Tatham 
and  12  omers ;  and  the  defendant  also  shows  a  regular  deduc- 
tion of  title  under  the  patent  of  ^ueensbury,  granted  the  20th 
of  May,  1762,  to  Jacob  Haviland  and  others.  Each  of  the  pat- 
ents (by  reason  of  an  interference)  covers  the  premises  in  ques- 
tion. On  this  genercd  view,  the  plaintiff  claiming  under  the 
oldest  patent,  would,  of  course,  be  entitled  to  recover.  But  the 
defence  is  rested  on  two  grounds;  1st,  that  the  conveyance 
from  George  ClarJc  to  Dirck  Lefferts  and  Peter  Reinsen,  dated 
the  14th  of  March,  1768,  under  which  the  plaintiff  derives  title, 
was  void  as  it  regards  the  premises  in  question,  by  reason  of 
an  adverse  possession. 

2d.  That  the  plaintiff's  claim  is  barred  by  the  statute  of 
limitations. 

In  support  of  these  objections,  the  defendant  proved,  that, 
on  the  9th  of  November,  1762,  a  deed  of  partition  was  executed 
by  the  patentees  of  ^ueensborough,  whereby  lot  No.  102,  of 
that  patent,  (including  the  premises  in  question,)  was  released 
to  Jacob  Haviland. 

The  defendant  further  proved^  that,  in  1765,  or  1766,  Jacob 
Haviland  put  a  tenant  (^Asaph  Putnam)  on  that  lot,  containing 
250  acres ;  that  Putnam  continued  on  the  lot  for  10  or  12  years, 
occupying  and  improving  it  as  tenant  under  Jacob  Haviland ; 
and  that  the  farm  has  ever  since  (with  the  exception  of  a  few 
years  during  the  war)  been  successively  occupied  by  Abraham 
Wing,  one  Martin,  John  Eddy,  and  the  defendant,  under  the 
title  of  Jacob  Haviland;  that  there  was  a  log  house  and  barn 
built  by  Asaph  Putnam,  and  40  or  50  acres  of  the  lot  were  cleared 
and  reduced  to  cultivation  before  the  revolutionary  war. 

*0n  the  part  of  the  plaintiff,  it  is  contended,  that  his  title  is 
protected  from  the  operation  of  the  statute  of  limitations,  by  the 
judgment  in  ejectment  against  John  Eddy.  It  appears  that,  in 
1788,  or  1789,  an  ejectment  suit  was  commenced  in  this  Court 
for  Dirck  Lefferts,  as  lessor  of  the  plaintiff,  upon  a  demise  of 
14  years,  from  the  10th  of  January,  1788,  against  John  Eddy, 
then  in  possession  of  the  premises ;  that,  in  April  term,  1790, 
a  rule  for  judgment  by  default,  against  the  casual  ejector,  was 
entered  ;  and  that,  on  the  27th  of  May,  1811,  a  judgment  roll  was 
entered  up  and  signed  in  that  suit,  being  nine  years  after  the 
demise  in  the  declaration  had  expired.  The  plaintiff  must  fall 
on  both  points. 

The  possession  of  Asaph  Putnam,  on  the  14th  of  March, 
1768,  (the  date  of  the  conveyance  to  Lefferts  and  Remsen,)  was 
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NEW-YORK,  of  the  whole  lot  No.  102,  in  the  allotment  of  Queensbury  pat- 
May,  1816.  gjjt^  containing  250  acres,  as  tenant  under  Jacob  Haviland,  one 
^^"^"^"^^^^  of  the  patentees  of  Queenshury.  He  occupied  exclusively,  under 
V.  that  title.     No  question  had  then  arisen  as  to  the  interjference 

IUtilakd.  Qf  ^hg  patent  lines  of  Kayaderosseras  and  Queensbury ;  and  I 
think  it  would  be  absurd,  as  well  as  unjust,  to  consider  Putnam, 
in  1768,  as  a  tenant  in  common  with  George  Clark.  There 
existed  between  them  no  privity  of  contract  or  estate,  and  they 
claimed  under  separate  and  independent  titles.  I,  therefore, 
consider  it  immaterial,  whether  George  Clark  attempted  to  con- 
vey the  whole  title  in  severalty,  or  only  an  undivided  share ;  be- 
cause no  act  which  he  could  do  towards  Lefferts  and  Remsen, 
could  change  the  character  of  PutnarrCs  possession.  If  that 
possession  were  adverse  against  the  whole  title  of  Kayaderosseras, 
it  must  be  equally  so  against  an  undivided  share  of  that  title. 
I  am,  also,  clearly  of  opinion,  that  the  proceedings  and  judg- 
ment in  the  ejectment  suit  against  John  Eddy  afflrd  no  support 
to  the  plaintiff's  title. 

The  action  of  ejectment  is  only  a  possessory  remedy  in  favor 
of  a  person  having  a  right  of  entry ;  it  does  not  establish  and 
conclude  the  question  of  title,  as  in  real  actions. 

It  is  true,  the  lessor  in  ejectment  may  enter  after  judgment, 
without  a  writ  of  possession ;  and  the  judgment  is  evidence  of 
his  right  of  entry,  as  between  the  parties  and  privies,  so  as  to 
protect  him  against  an  action  of  trespass,  so  long  as  the  effect  of 
the  judgment  continues.  But  here  the  lessor  of  the  plaintiff  has 
waived  his  right  of  entry  under  the  judgment  against  Eddy,  and 
[  *  235  ]  *has  slept  until  the  term  of  the  demise  has  expired ;  and,  I  think, 
be  now  stands  in  the  same  relation  to  the  defendant  as  if  he  had 
never  attempted  a  legal  remedy  by  the  former  suit. 

In  the  case  of  Amn  v.  Parkin,  (2  Burr.  667,  &c.)  Lord 
Mansfield  says,  ^'  A  judgment  in  ejectment,  like  all  others,  only 
concludes  the  parties  as  to  the  subject  matter  of  it ;  and  there- 
fore, beyond  the  time  laid  in  the  demise,  it  proves  nothing 
at  all." 

A  party  having  title  may  enter  peaceably,  without  the  aid  of 
the  law ;  that  is,  without  judgment  or  suit ;  and  having  so  en- 
tered without  force,  his  possession  enures  according  to  his  title. 
The  remedy,  by  ejectment,  is  intended  merely  to  enable  a  party 
having  title  to  enter,  by  force,  under  a  writ  of  possession,  which 
he  could  not  lawfully  do  without  such  writ.  In  this  case,  there  has 
been  no  actual  entry  with,  or  without,  writ  of  possession.  The 
lessor  of  the  plaintiff  might  have  availed  himself  of  the  arm  of 
the  law  to  put  him  in  possession ;  but  he  neglected  to  do  so, 
until  the  authority  for  that  purpose  expired ;  and  he  is  now  in 
the  same  predicament  as  if  that  authority  had  never  existed. 

I  have  no  doubt,  that  the  possession  of  the  defendant,  and 
those  under  whom  he  claims,  has  been  adverse  ever  since  its 
commencement.    On  every  ground,  therefore,  the  defendant  ir 

r  entitled  to  judgment. 
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NEW-YORK, 

Ives  against  Ives.  v^S;^^!^ 

THIS  was  an  action  of  trespass,  quare  dausum  f regit,  for        '^** 
breaking  and  entering  the  dwelling-house  of  the  plaintiff,  and        Ivks. 
tearing  out  the  doors  and  windows,  and  pulling  down  the  oven  and    ^  aCTcemcm 
chimne}  of  the  house.     The  defendant  pleaded,  1.  Not  guilty,  to  convey,  con- 
2.  Liberum  tenementum.     3.  That  the  defendant  committed  the  Si?iSfn'^**'^d 
supposed  trespass  by  the  license  of  the  plaintiff.  seAeinprasenti, 

To  the  second  plea  the  plaintiff  replied,  that,  by  a  certain  feJ^fhe^auMa) 
agreement,  in  writing,  the  defendant  bargained  and  sold  the  An  agiee- 
premises  to  the  plaintiff,  and  thereby  agreed  to  give  him  a  good  j^J^  ^  *®*{ 
and  lawful  deed  of  the  same;  by  virtue  of  which  agreement,  import  a  license 
the  *plaintiff  was  possessed  thereof,  and  continued  possessed  [  *  236  ] 
thereof,  until,  &c.  To  the  third  plea  the  plaintiff  replied,  de  ^^^^^y^^'^ 
injuria  sua  propria,  impiiecT  pennis- 

To  the  replication  to  the  second  plea  there  was  a  genercd  M^^t*ia*w8i[ 
demurrer,  and  joinder  in  demurrer,  which  was  submitted  to  the  {by 
Court  without  argument.  J^  JJf^ 

land  eater  with 

Per  Curiam.     According  to  the  decisions  in  Jackson,  ex  dem.  ^f^  tlj  m  acJ 
Jjudloto,  V.  Mi/ersy  (3  Johns.  Rep.  383.)  and  Jackson,  ex  dem.  tionoftieipaii. 
Green,  v.  Clark,'  (3  Johns.  Rep.  424.)  the  agreement  set  forth  ^^^ 
in  the  plaintiff's  replication,  although  containing  words  of  bar- 
gain and  sale,  in  prasenti,  imports,  in  law,  nothing  more  than 
an  agreement  to  convey,  as  an  executory  contract,  and  does  not, 
ipso  facto,  transfer  the  title. 

By  the  decisions  in  Suffem  v.  Tovmsend,  (9  Johns.  Rep.  35.) 
and  Cooper  v.  Stower,  (9  Johns.  Rep.  331.)  vl  contract  to  sell 
does  not,  in  itself,  contain  a  license  to  enter ;  or,  at  most,  it 
gives  an  implied  permission  to  occupy  as  tenant  at  will  merely. 

It  is  also  well  settled,  that  the  person  having  title,  that  is, 
having  a  right  to  enter,  is  not  liable,  in  an  action  of  trespass,  for 
entering  with  force,  although  liable  to  indictment  for  a  forcible 
entry.  ffUde  v.  CantUlon,  (1  Johns.  Cos.  123.^  Hyatt  v.  Wood, 
(4  Johns.  Rep.  150.)     The  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 

{n)  Vide  the  cases  cited  in  note  (a)to  3  Johns,  Rep.  388. 

(/)  7^  v,«fi  V.  Olnuted,  7  Cowen,  W. 

(t)  Vi  K.  iHekenson  v.  Jaektan,  6  Caw,  Rep,  147. 
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^^^^[l^^!^  Kerr  against  Shaw  and  Shaw. 

Kerr  THIS  was  an  action  of  assumpsit^  founded  upon  a  written 

Shaw.  agreement,  dated  the  9th  of  December^  1811,  by  which  the  de- 
\  warrant  ^^^dants  bound  themselves  to  the  plaintiff,  in  the  penalty  of  one 
u a wrHiiif  Dot  thousand  dollars,  as  follows:  that  he,  the  plaintiff,  '^should 
i^^^^uieT^o*-  '^^^^j  *^d  hold  a  peaceable  possession  of  a  certain  farm,  distin- 
menl^'of  ^Tan^,  guished  and  known  by  lot  No.  10,  in  great  lot  No.  23,  in  JHor- 
muftt  express  i^nlmrgh  patent,  &c.,  which  the  said  Kerr  is  to  have  pos- 
f  •  237  ]  session  *of  one  hundred  acres  on  the  west  part  of  said  farm, 
^  oorSSich^i  *^^  ^^  possess  the  same  peaceably,  with  paying  the  rent  due 
ii  founded,  (a)  thcrcou ;  whcrcby  we  warrant  and  defend  against  all  and  every 
to  ejectTOMiVZ  person,  cxccpt  the  lord  of  the  soil.  The  conditions  of  the 
gainst  the  cov-  abovc  are  as  such,  that  the  said  Kerr  is  to  call  on  the  lord  of 
ablleMh of  Uw  ^^  ^^*'>  ^'^d  take  a  lease  in  his  own  name,  as  soon  as  may  be 
eovenant  for  convenient,  within  the  term  of  sixty  days,  then  the  above  to  be 
2^; ;  b«rr:  void,  and  of  no  effect."  , 

must  be  an  ac-      The  plaintiff  pToved  at  the  trial,  that  the  consideration  of 
writ  T^t^  *is  agreement  was  450  dollars,  paid  by  the  plaintiff,  for  which 
.  <^)  William  ShaWy  one  of  the  defendants,  on  the  same  day,  assign- 

ed to  the  plaintiff  his  right  and  title  to  the  100  acres  qf  land 
described  in  the  agreement.  This  evidence,  being  objected  to 
on  the  part  of  the  defendants,  was  admitted  by  me  judge,  re- 
serving the  point.  The  plaintiff,  then,  produced  a  judgment 
against  William  SSiaw,  in  the  Supreme  Court,  docketed  in 
March,  1809,  on  which  an  execution  was  issued,  and  the  land 
in  question  sold  by  the  sheriff  of  Greene,  on  the  10th  of  Novem- 
her^  1810,  and  conveyed  to  JE.  Williams,  who  brought  an  ac- 
tion of  ejectment  against  the  plaintiff,  and  recovered  judgment 
on  the  6tn  of  November,  1813 ;  but  the  premises  had  never  been 
yielded  up,  and  no  writ  of  possession  had  ever  been  issued. 
The  plaintiff  admitted  that  he  had  not  called  on  the  lord  of  the 
soil  for  a  lease,  as  required  by  the  condition  annexed  to  the 
agreement. 

The  counsel  for  the  defendants  objected  to  the  sufficiency  ol 
this  evidence  to  entitle  the  plaintiff  to  recover.  But  a  verdict 
was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  Court. 
The  case  was  submitted  to  the  Court  without  argument. 

Per  Curiam.  The  agreement  upon  which  this  action  is 
founded  is  very  inartificially  drawn,  but  it  amounts,  substantially, 
to  a  promise  or  warranty  of  quiet  enjoyment,  by  the  plaintiff, 
of  the  lot  of  land  therein  described,  against  all  persons  except 
the  lord  of  the  soil.  But,  according  to  the  case  of  Scars  v. 
Brink,  (3  Johns,  Rep.  210.)  the  contract  is  void  under  the 
statute  of  frauds.     The  agreement  is  not  under  seal,  nor  is  there 

(a)  Bat  the  statute  of  frauds  has  made  no  yariation  m  the  common  faw  in  regard  to  wri- 
tings  under  teal.  In  such  no  consideration  need  be  expressed.  Lwingtton  v.  Trtfnper, 
4  JohnM.  Rep.  416. 

(^)  Vide  Lansing  v.  Van  Alsime,  t  WendeWt  Rep.  665,  note.  DyOt  v.  PemUelon, 
4  Cdiotn,  681.    S.  C.  8  Cpioen,  727.     WkUbeck  v.  Cook,  15  Jokm.  Rep.  48S. 
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nny  consideration  expressed  in  the  writing  to  support  the  prom-  NEW- YORK, 
ise ;  and  in  the  case  referred  to,  it  is  decided  that  the  consider-     May,.i8i6. 
ation,  as  well  as  the  promise,  must  be  in  writing ;  and  that  parol  ^^olmstead^ 
evidence  is  not  admissible  to  prove  the  consideration.     But  if  v. 

this  *objection  was  removed,  there  is  not  enough  shown  to  en-  Stiwart. 
title  the  plaintiff  to  recover  in  this  action.  If  the  agreement  is  L  ^®  J 
to  be  considered  equivalent  to  a  covenant  for  quiet  enjoyment, 
no  sufficient  breach  has  been  shown.  This  covenant  is  broken 
only  by  an  eviction  or  (tctual  ouster.  It  relates  to  the  possession 
only,  not  to  the  title.  There  must,  therefore,  be  a  disturbance 
of  the  possession  in  order  te  amount  to  a  breach  of  such  a  cov- 
enant. The  case  of  Waldrcn  v.  MCarty^  (3  Johns.  Rsp.  471.) 
is  very  strong  on  this  point.  In  that  case  the  land,  when  sold 
and  conveyed,  was  encumbered  with  a  mortgage,  which  was, 
afterwards,  foreclosed  in  chancery,  and  sold,  and  purchased  in 
by  the  grantee  in  the  deed ;  and  this  was  held  to  be  no  breach 
of  the  covenant  for  quiet  enjoyment.  The  same  principle  is 
adopted  and  confirmed  by  the  case  of  Korts  v.  CarpenteVy  (5 
Johns.  Rqf.  120.)  where  the  Court  say  it  is  a*  technical  rule, 
that  nothing  amounts  to  a  breach  of  this  covenant  but  an  actual 
eviction  or  disturbance  of  the  possession  of  the  covenantee.  In 
the  case  before  us  there  is,  to  be  sure,  a  judgment  against  the 
plaintiff,  and  nothing  wanting  but  a  writ  of  possession  to  con-> 
stitute  a  breach  of  the  promise.  But  this  being  a  technical  rule, 
applicable  to  this  covenant,  the  covenantor  ought  not  to  stop 
short  of  an  actual  ouster,  if  he  means  to  rely  upon  his  covenant ; 
he  has  no  right  to  make  any  compromise  until  an  actual  breach 
has  been  shown.  The  defendants  are,  accordingly,  entitled  to 
judgment. 

Judgment  for  the  defendants. 


Olmsted  against  C.  Stewart. 

IN  ERROR,  on  certiorari  to  a  justice's  Court.  .  When  A.  66- 

The  suit  in  the  Court  below  was  on  a  promissory  note  exe-  ^^^j^i^vo^ 
cutedby  Obnsted,  the  defendant  below,  payable  to  Enos  Stewart  as  ag«niof  c, 
or  bearer.  C.  Stewart ^  the  phdntiff  below,  as  agent  of  E.  Steto-  ^eUmeJstateS 
art^  had  presented  an  order  on  the  defendant  for  the  amount  to  a  that  thera 
*of  an  account  due  E.  Stewart j  and  for  which  it  was  alleged  [  *  239 1 
that  the  note  in  question  was  given.  The  defendant  produced  jwnotsonMig 
witnesses  to  prove  that  the  order  on  which  the  note  wa9  ob-  amount  of  the 
tained  was  a  forgery ;  but  the  justice,  from  his  own  inspection,  J^Judnwit''*^ 
decided  that  the  note  was  genuine.  The  defendant  then  offered  makes  no  objee^ 
to  prove  that,  when  he  gave  the  note,  he  stated  to  the  plaintiff  {^waSs'^'w 

bolder  of  the 
note,  brinnpi  an  action  against  A,,  A.  wiD  be  allowed  to  show  what  was  realljr  due  from  him  to  C,  ana 
tlius  reduce  the  amount  to  be  recovered  bjr  B.^  who  does  not  stand  in  the  situation  of  an  innocent  holder 
of  a  note,  taking  it  before  it  becomes  due,  b  a  regular  course  of  bunness.  (a) 

(a)  Rumuu  v.  Leek,  5  WeitdeU,  90.    Herrkk  ▼.  Carman,  12  Mnt.  Rep,  159. 
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NEAV-TORK,  that  there  was  not  as  much  due  as  he  gave  the  note  for ;  tliat 
May,  1816.  |j^  j^^ j  mislaid  his  papers ;  that  he  would  give  the  note,  and 
let  it  lie  until  he  could  find  his  papers ;  and  then  (offered  to 
prove  that  there  were  only  due  E.  Stewart  6  dollars  and  80 
cents,  which  he  had  tendered.  The  evidence  was  rejected,  on 
the  ground  that  the  note  became  the  property  of  the  plaintiff 
before  it  fell  due ;  and  the  justice  gave  judgment  for  the  plain- 
tiff below  for  the  amount  of  the  note. 

Per  Curiam.  The  judgment  in  this  case  is  clearly  agamst 
evidence,  with  respect  to  the  hand-writing  of  Enos  Stewart  to 
the  order.  Two  witnesses  swore  that  they  did  not  believe  it  to 
be  his  writing ;  and  that  he  uniformly  wrote  his  name  Steward, 
instead  of  Stewart ;  and  the  only  evidence  opposed  to  this  was 
the  opinion  of  the  justice  from  comparing  this  writing  with 
other  writing  admitted  to  be  genuine.  Whether  the  judgment 
ought  to  be  reversed,  on  this  ground,  may  be  questionable.  But 
the  testimony  offered  to  show  that  there  was  not  so  much  due 
E.  Stewart  as  the  amount  of  the  note,  ought  to  have  been  re- 
ceived. The  plaintiff  does  not  stand  in  the  character  of  an  in- 
nocent holder  of  a  note,  coming  into  his  hands  in  the  regular 
course  of  business,  before  it  fell  due.  He  took  the  note  himself, 
and  without  making  any  objections  to  the  statement  made  by 
the  defendant ;  he  must,  therefore,  be  considered  as  receiving 
it  subject  to  the  examination  to  be  made  by  the  defendant,  as  to 
the  state  of  the  accounts  between  him  and  E.  Stewart.  The 
note  must  be  deemed  to  have  been  given  with  this  express  un- 
derstanding and  reservation.  If  the  note  had  been  taken  by 
the  pidntiff  himself,  it  would  have  altered  the  case.  The  judg- 
ment must,  therefore,  be  reversed. 

Judgment  reversed. 


[  *  240  ]  *OsGooD  against  Dewey. 

os^Md^'owu  ^*''      ^'^  ERROR,  on  certiorari  to  a  justice's  Court. 
tioo^Ues' where      The  defendant  in  error  brought  an  action  against  the  plam- 
f  *  n^Mlm^nJj  ^^^  error,  in  the  Court  below,  for  use  and  occupation. 
unwell  *as  'an      Dewey,  the  plaintiff  below,  demised,  by  parol,  certain  prem- 
mSn  of 'uJe  ^^®*  *^  ^^  defendant  below,  for  one  year,  ending  the  31st  of 
landlord.  December ,  1809,  at  the  rent  of  9  dollars,  which  the  defendant 

aAcr*theexSra'  P*^'^»  ^^^  Continued  in  possession  for  three  years,  without  any 
lion  of,  and  pay.  ucw  agreement,  and   without  paying  rent.     The   action  was 

Sid°er  °a  parol  ^^'^"g*^^  ^^  recover  rent  for  those  three  years,  and  judgment  was 
demise,  contui-  given  for  the  plaintiff  below. 

ues    in  posses- 
sion without  any 

naw  agreement  wilh  the  landlord,  cannot,  in  an  action  against  him  for  the  use  and  occupation  of  the  prem- 
bes.  suhseaiient  to  the  expiration  of  the  former  term,  dispute  the  tide  of  the  plaintiS*;  and  bis  aabsequ«it 
holding  will  be  deemed  lo  iutve  been  by  the  implied  permission  of  the  original  lessor,  (a) 

(li)  Ffatherstonhaufrli  ads.  Bradshaw,  1    Wmdeirt  Rev,  134.      Bfutman  ▼.  Ballou,  8  Cow.  Rq^,  SM 
Abtel  V.  RMiclif,  infra,  297.    Bancroft  v.  WardwtU,  infra,  4S4 
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Per  Curiam.    There  can  be  no  doubt  that  this  action  lies  as  new-york, 
well  where  the  holding  is  upon  an  implied  as  upon  an  express  ^*j2Ijl2i^v 
permission  of  the  landlord.     The  parol  lease  for  the  year  1809,      chipmaw 
and  the  payment  of  rent  under  it,  are  acts  which  estop  the  ten-  ▼. 

ant  from  disputing  the  title  of  his  landlord ;  and,  although  no  Martin. 
new  agreement  was  shown,  in  regard  to  the  tenancy  for  the 
three  last  years,  the  continued  possession  of  the  tenant,  holding 
over,  is  characterized  by  the  previous  lease,  and  must  be  deemed 
a  holding  by  implied  permission  of  the  original  lessor.  (Hard- 
iw  V.  Cretkom,  1  JSsp.  Rep.  57.)  The  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Chipman  against  Martin. 

THIS  was  an  action  of  trespass  on  the  case,  brought  on  the  ^  recovery 
9th  section  to  the  act  concerning  distresses,  (1  12.  L.  436.)  (a)  for^e^j^em 
to  recover  double  damages  for  making  a  distress  when  no  rent  <>(  rent  is  not. 
was  due.  The  cause  was  tried  before  Mr.  Justice  PlcUt,  at  the  ^^^u<»^^aa 
Washington  circuit,  in  June^  1815.  *?  a^**^**™^ 

The  defendant  had,  by  deed,  executed  on  the  11th  of  De-  uie  iessm-^may. 
cembery  *1809,  granted  certain  lands  in  the  town  of  Hartford,  in      [  *  241  ] 
the  county  of  Washington,  to  Chauncey  Stewart,  in  fee,  reserv-  notwithstanding 
ing  an  annual  rent  of  93  dollars  and  61  cents ;  the  first  payment  d^straiTrortSe 
of  which  was  to  be  made  on  the  1 1  th  December,  l&l  1 ,  and  on  that  ^°^  ">  vmsv, 
day  in  each  succeeding  year,  with  power  to  the  grantor  to  dis-  ^ ' 
train  in  case  of  non-payment.     The  deed  was,  afterwards,  as- 
signed, by  Stewart,  to  the  plaintiff,  who  went  into  possession.     A 
judgment  was  recovered  in  the  Court  of  Common  Pleas  for  tho 
county  of  TVashington,  which  wais  docketed  on  the  17th  of 
March,  1813,  by  the  defendant  against  Stewart,  in  an  adtion  of 
covenant,  for  2f^  dollars  and  74  cents.    The  breaches  assigned 
were  for  the  non-payment  of  all  the  rent  due  before  the  11th  of 
December,  1811.     On  or  about  the  26th  of  June,  1813,  Chaun* 
cey  Stewart,  as  bailiflf  of  the  defendant,  distrained  on  the  prem- 
ises, and  took  property  to  the  value  of  250  dollars.     Stewart 
was  at  the  time,  and  had  long  been,  insolvent. 

It  was  a  question  on  the  trial,  to  which  a  considerable  part  of 
the  evidence  related,  whether  the  plaintiff  had  sufficiently  con- 
nected Chauncey  Stewart  with  the  defendant,  as  his  agent,  to 
render  the  one  liable  for  the  acts  of  the  other ;  but  the  judge  was 
of  opinion  that  it  was  sufficiently  made  out ;  and,  also,  that  the 
judgment  in  favor  of  the  defendant,  against  Stewart,  was  an  ex- 
tinguishment of  the  rent  charge,  and  that  it  was  not  necessary, 
in  order  to  produce  that  effect,  that  the  judgment  should  be  sat- 
isfied. The  jury,  accordingly,  found  a  verdict  for  the  plsuntifT 
for  double  the  value  of  the  property  distrained. 

(tt)  t  R,  8.  fiOi.  {b)  Vide  Bank  of  Shenango  v.  Hydt,  4  Ccm.  Rep.  967, 
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Nt:w-YORK,      A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 

Majr,  181G.       trial. 

CntpvAN  Q^  RiLsselj  for  the-  defendant,  contended,  that  the  judgment 

HAftTiN.      against  Chauneey  Stewart  was  not  an  extinguishment  oi  the  right 

to  distrain  for  the  non-payment  of  the  rent.     The  lessor  has  three 

remedies,  all  or  either  of  which  he  may  pursue,  until  satisfaction 

is  obtained.     It  is  analogous  to  the  remedies  possessed  by  a 

mortgagee.     By  the  law,  as  it  stood  at  the  time  judgment  was 

obtained  against  Stttoart,  the  action  on  the  covenant  was  an 

mferior  remedy  to  that  by  distress.     That  a  subsequent  remedy 

should  merge  or  extinguish  a  previous  one,  it  should  be  of  a 

1 1  RoU.  AAr.  higher  or  superior  nature.f 

SSm^i*  V^Co.      Again ;  even  admitting  that  the  security  obtained  by  the  judg- 

L*  242  ]       ment  ^extinguished  the  remedy  by  distress,  it  cannot  operate  to 
.  Cro.  Eiix,  extinguish  the  right.     If  the  right  remains,  that  is  a  sufficient 
»iiiw/.4ia.  protection  against  the  9th  section  of  the  act,  (I  JV.  R.  JL.436.) 
(o)  on  which  this  action  is  brought. 
1  s   Eai^f      In  Drake  v.  Mitchell^  one  of  three  joint  covenantors  gave  a 
^^  ^^'         bill  of  exchange  for  part  of  the  debt,  on  which  bill  a  judgment 
was  recovered ;  but  the  judgment  was  held  to  be  no  bar  to  an 
action  on  the  covenant  against  the  three.     Lord  EUenborough 
said,  '^  A  judgment  recovered  in  any  form  of  action,  is  but  a  se- 
curity for  the  original  cause  of  action,  until  it  be  made  produc- 
tive to  the  party ;  and,  therefore,  until  then,  it  cannot  operate 
to  change  any  other  collateral  concurrent  remedy  which  the 
party  may  have."    The  action  of  covenant,  and  th^  remedy  by 
^BanOeony.  distTcss,  are  concurreftt  remedies.^ 

8mUk,  t    Bin-  '  ^ 

Ncy't  Jj«p.  146.  Skinner,  and  Coieanf  contra,  contended,  that  the  remedy  by 
distress  was  extinguished  by  the  judgment  in  the  action  of  cov- 
enant for  the  rent ;  or  that,  at  least,  by  that  action,  the  lessor 
had  determined  his  election,  and  could  not  proceed,  afterwards, 
to  distrain.  The  acceptance  of  a  bond  for  a  parol  contract  will 
l|3Jo&iw.Ca*.  extinguish   that  contract. |j     So,  if  rent  be  reserved  by  deed, 

Rtp.  471.  though  giving  a  bond  by  tne  lessee  for  the  rent  will  be  no  ex- 
tinguishment of  it,  yet  a  judgment  obtained  on  the  bond  will 
be  an  extinguishment  of  it.  This  doctrine  is  to  be  found  in 
IT  6  Co.  45.     Htggens^s  Case,^  and  is  laid  down  by  Bulhrff  and  fVoodfall.X];^ 

J82  ^^'  ^'  ^'  ^^»  *^  ^^^  grantee  of  a  rent  charge  (and  this  is  a  rent  charge) 
Xt     Wood/,  purchase  part  of  the  land,  the  rent  charge  is  extinct.^<^    If  he 

Tenant's  Law,  resort  to  bis  pcrsoual  remedy,  by  writ  of  annuity,  he  shall  be 
A*  r  v#i  *        held  to  his  election,  and  cannot  resort  to  his  other  remedy,  by 

tt"-*^*- distress-illl 

J II  Co.  utt.      Suppose  the  party  had  taken  his  remedy  by  distress,  in  the 

its!  b.'  *^'  "■  ^^^  instance,  could  he,  in  case  the  cattle  had  escaped,  have  re- 
sorted to  his  action  of  covenant  for  the  rent  ?    The  remedies 

p^iiIa^s^  ^^  alternative,  not  cumulative.lTtr     Analogous  to  this  is  the 

W8.      1   Ld!  clause  of  re-entry  for  non-payment  of  rent ;  where,  if  the  lessor 

Kavm,  719.       bring  his  action  of  covenant  for  the  non-payment  of  the  rent,  he 

(a)  tR.B.BM 
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waives  his  right  of  entry  for  the  forfeiture*!    A  party  cannot  new-york, 
maintain  two  actions  on  the  same  contract,  or  instrument,  Ji>ut     ^^^'  ^^^^ 
must  ipake  his  election,  and  be  bound  by  it.     The  case  put  of  a      cmruAv 
bond  and  mortgage,  is  different;  there  are  separate  and  distinct  v. 

remedies,  by  distinct  instruments,  and  operating  differently.      Martik. 
♦The  point  raised  here  wtis  not  decided  in  BantUon  v.  Smith ;%      [  *  243  ] 
but  the  opinion  of  the  Ch.  J,  is  in  favor  of  the  plaintiff.     He  ^^    ^'^^i 
says,  ^'Nothing  is  plainer  than  that  a  man  cannot  distrain  for  ^.Crompdnv. 
rent  where  no  rent  is  due."    Now,  the  rent  being  extinguished  ■*'««*'*»^»  M-  S- 
by  the  judgment,  as  rent,  none  is  due ;  but  the  lessor  has  his  j  J^   Bmney, 
Ken  on  the  land  for  the  amount  of  the  judgment.    Instead  of 
rent  in  arrear,  for  which  he  might  distrfun,  he  has  a  judgment 
debt  which  binds  the  land,  and  the  payment  of  which  may  be 
enforced  by  execution.     He  has  the  land  itself  for  his  security, 
instead  of  a  remedy  by  distress. 

Russelly  in  reply,  said,  that  the  lease,  in  this  case,  contained  a 
clause  of  re-entry  for  the  non-payment  of  rent,  in  the  usual  form. 
The  case  of  an  annuity,  cited  from  Co.  Liit.y  is  distinguishable 
from  the  present.  That  was  the  grant  of  an  annuity,  or  yearly 
rent^  to  a  person,  for  which  the  land  of  the  grantor  was  charged 
with  power  to  the  grantee  to  distrain.  There  the  grantee  had, 
also,  at  his  election,  the  personal  remedy  by  writ  of  annuity. 
But  where  land  is  granted,  in  fee,  reserving  rent,  with  a  clause 
of  distress,  he  cannot  have  a  writ  of  annuity. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court.  This 
action  is  founded  upon  the  9th  section  of  the  act  concerning 
distresses  for  rent,  (1  R.  L.  436.^  (a)  which  declares,  that  if  any 
distress  and  sale  shall  be  made,  for  rent  pretended  to  be  in  ar- 
rear and  due,  when  no  rent  is  in  arrear  or  due,  the  party  so  dis- 
tnuning,  or  for  whom  such  distress  shall  be  made,  shall  be  liable 
to  an  action  on  the  case,  by  the  owner  of  the  goods  distrained, 
who  shall  recover  double  the  value  of  such  goods. 

The  lease  by  which  the  rent  in  question  is  reserved,  was  given 
by  the  defendant  to  Chauncey  Stewart,  and  by  him  assigned  to 
the  defendant.  A  judgment  has  been  obtained,  upon  the  cov- 
enant in  the  lease,  against  the  original  lessee,  for  the  same  rent 
for  which  the  distress  was  made.  But  no  execution  has  been 
issued  upon  this  judgment,  or  satisfaction  in  aay  way  obtained, 
and  Stewart  is  insolvent.  The  principal  question  in  the  case  is, 
whether  this  judgment  does,  in  any  manner,  take  away  or  impair 
the  remedy  by  distress ;  and  I  am  satisfied  it  does  not.  We 
must  bear  in  mind,  that  the  present  action  is  to  recover  a, pen- 
alty, and,  of  course,  all  the  rules  applicable  to  the  construction 
of  penal  statutes  are  to  be  adopted.  Under  such  *rules  of  con-  [  *  244  | 
struction,  it  cannot  be  said  that  the  rent  was  not  due  and  in  ar- 
rear ;  nothing  short  of  actual  payment,  or  satisfaction,  will  meet 
the  good  sense  and  sound  interpretation  of  this  statute.  The 
doctrine  of  extinguishment  does  not  apply  to  this  case      The 

(a)  t  R.a.GOi. 
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NEW- YORK,  particular  cause  of  action,  for  which  a  judgment  is  obtained,  is 
May,  1816.     extinguished  or  merged  in  such  judgment.     No  action  of  cov- 

rw.......  -  enant  could  be  brought  against  Stewart,  for  the  same  rent  for 

HuDsov      which  the  former  judgment  was  obtained.     If  tStetvari  had  still 

OvBRssKRsoF  ^™^^^^  ^^  posscssion,  and  the  distress  been  made  on  his 

Taouxafjlc.  goods,  the  unsatisfied  judgment  would,  in  my  opinion,  have 
formed  no  obstacle  to  the  legality  of  such  distress ;  much  less 
color  is  there  for  setting  up  a  judgment  against  an  insolvent,  to 
discharge  the  present  plaintiff  from  the  rent.  The  principle, 
which  governed  the  decision  of  Drake  v.  Mitchell,  (3  East, 
258.)  is  very  much  in  point.  It  is  there  held,  that  a  judgment 
is  but  a  security  for  the  original  cause  of  action,  until  it  be  made 
productive  in  satisfaction ;  and  until  then  it  cannot  operate  to 
change  any  other  collateral  concurrent  remedy  which  the  party 
may  nave.  The  judgment,  if  Stewart  was  solvent,  could  only 
be  considered  as  additional  security  for,  and  not  as  satisfaction 
of,  the  rent;  that  still  exists,  and  is  due  and  in  arrear.  Liko 
the  case  of  a  bond  and  mortgage,  a  judgment  upon  the  bono 
will  not  preclude  the  mortgagee  from  bringing  his  action  of 
ejectment,  and  recovering  possession  of  the  land.  All  the 
principles  applicable  to  the  case  before  us  are  noticed,  and  in- 
volved in  the  decision  of  Bantleon  v.  Smith,  (2  Binney,  152.) 
which  so  fully  to  establish,  that  the  defendant,  in  this  case,  had 
a  double  remedy  for  his  rent ;  one  upon  the  covenant  in  the 
lease,  and  one  against  the  land ;  and  that  nothing  short  of  ac- 
tual satisfaction  will  discharge  either.  The  direction  of  the 
judge  to  the  jury,  that  the  judgment  against  Stewart  was  an  ab- 
solute payment  and  extinguishment  of  the  rent,  was  incorrect, 
and  a  new  trial  must  be  granted,  with  costs  to  abide  the  event 
of  the  suit. 

New  trial  granted* 


[  *  245  ]  *The  Overseers  of  the  Poor  of  the  City  or  Hud- 
son against  The  Overseers  of  the  Poor  of  the 
Town  of  Taghkanac. 

a  v<J£bi?  ^l  T  wo  justicea  of  the  peace  of  the  town  of  Taghkanac,  in  the 
dentuU,  and'"a  couuty  oi  Columbia,  had  made  an  order  for  the  removal  c^  ^iz- 
•ervicc  under  it  abeth  HevdoH  and  her  four  children,  paupers,  from  that  town  to 
^ves  the  ap-  the  City  of  Hudsofi.  From  this  order  the  overseers  of  the  poor 
Pil!^!!lf ;«  '.tl;  ^f  ^®  city  of  Hudson  appealed  to  the  Court  of  General  Ses- 

UemeDt  in    the     .  -    -^     _^  .    ,    *  *  i*  r^  t       •  ■  «  •   « 

town  in  which  sioM  Of  the  Peacc  of  the  county  of  Columbia,  which,  at  its  ses- 
ll^'i.'^T^L'lS^  ^^^^  ^  ^^i  1Q14,  confirmed  the  order  of  the  justices.     From 

u  IS  not  compe*     •  "f'  ',  ,  i^^  /•i^«^ii««i« 

tent  for  the  towa  the  retum  to  a  certwrart  to  the  Court  of  Sessions,  the  followmg 

IdiaJrVf"  the  ^^^  appeared  : 

bindiiil.  (a)    ^      About  forty  years  ago,  one  Catreen  Race,  an  inhabitant  of  the 

(a)  Vide  HamiUon  v.  Eaton,  6  Cato,  Rep.  658.    Owateo  v.  OnD4ffatchie,  5  Jd.  SBH. 
Gtiilderland  y,  Knox,  Id.  Sa. 
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town  of  Livingston^  in  the  county  of  Columbia,  charged  one  new-york, 
Adam  HeydoUy  a  freeholder  and  inhabitant  of  Hudson,  with  be-    ^^y*  *^*^-. 
ing  the  Father  of  a  bastard  child  with  which  she  was  then  preg-  ovEiuKERroF 
nant.     Heydon  married  her,  but  refused  to  cohabit  with  her,      Hudson 
and  she  continued  to  live  in  Livingston,  and  he  in  Hudson,  oversekrs  ok 
where  he  still  resides.     Three  months  after  their  marriage.  Cat-  Tagukanac 
reen  Race  was  delivered  of  a  male  black  child,  (both  parties  be- 
ing white  persons,)  which  Heydon  refused  to  acknowledge. 
The  child  went  by  the  name  of  fVilliam  Heydon,  and  was,  when 
about  two  years  old,  bound  out  by  his  mother,  who  alone  signed 
the  indenture,  to  one  Phillips,  a  mechanic,  and  inhabitant  of 
Livingston,  until  he  should  arrive  to  the  age  of  21.    The  child 
continued  with  Phillips,  under  the  indenture,  six  years  in  the 
town  of  Livingston,  and  about  twenty  months  more  in  that  part 
of  Livingston  which  is  now  TaghTcanac,  and  then  removed  with 
his  master  into  the  state  of  New-Jersey,  where  he  completed  his 
term  of  service,  and  then  returned  to  Ta^hJcanac,  where  he 
married  and  died,  leaving  a  widow  and  four  children,  the  paupers 
in  question. 

Upon  these  facts  the  Court  below  decided  that  William  ffcy- 
don,  being  bom  in  lawful  wedlock,  was  the  child  of  Adam  Hey- 
don ;  that  his  residence  followed  his  father's,  and  was,  therefore, 
in  Hudson;  and  that,  having  gained  no  legal  settlement  else= 
where,  his  widow  and  children  were  chargeable  to  Hudson. 
The  admission  of  evidence  as  to  the  color  oi  William  Heydon, 
*and  his  offspring,  was  objected  to,  but  the  objection  was  over-  f  *  246  ] 
ruled  by  the  Court  below. 

Bay,  for  the  plaintiffs  in  error,  contended,  that  the  fact  of 
non-access  by  the  husband,  which  was  to  be  proved  like  all  oth- 
er facts,  was  sufficient  evidence  of  the  illegitimacy  of  a  child 
born  after  marriage.  So  the  fact  of  the  child  being  black  was, 
unless  the  laws  of  nature  were  reversed,  equally  strong  to  prove 
its  illegitimacy. 

Being  illegitimate,  the  child  follows  the  condition  of  the 
mother. 

Here  was  no  interference  by  the  overseers  of  the  poor,  at  the 
time  the  child  was  bom,  nearly  40  years  ago.  The  husband  re- 
fused to  have  any  concem  with  it.  The  mother  was  obliged  to 
support  the  child,  and,  if  necessary,  she  might  bind  him  to  ser- 
vice. It  is  true  that  the  contracts  of  a  feme  covert  are  void,  as 
to  all  things  in  which  the  husband  can  have  any  interest.  This 
case  is  peculiar.  It  is  probable  that  such  an  instance  never  be- 
fore existed.  The  husband  denied  that  the  child  was  his,  and 
refused  to  interfere  in  the  care  of  it.  If  the  indenture  was  void, 
it  was  only  as  against  him.  If  he  assented  to  the  indenture, 
the  overseers  of  the  poor  could  take  no  advantage  of  any  infor- 
mality in  it.  From  his  silence  and  acquiescence,  his  assent  to 
the  act  must  be  presumed.  The  town  can  take  no  advantage 
of  any  defect  in  the  indenture.    It  was  so  decided  in  the  case 
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NEW-YORK,  of  Rex  V.  The  Inhabitants  of  St.  Nicholas^  in  Ijpswich,  reported 

May,  1816.       '^  p^„    ^^^^^  Cb,^,^  91^  ^^^^  28. 

^|^^^^^^]|[^      Again,  under  the  colonial  law,  the  settlement  of  the'child  fol 
Hudson      lowed  the  place  of  its  birth. 

V. 

^KRszERs  OF      JJ,  ff^toms,  contTa,  contended,  that  IfiUiam  Hevdon,  being 
AGiiiLA5Ac.  j^^^  ^j.  ^^  ^/^^  ^£  Adam  Heydouy  a  freeholder  and  inhabitant 

of  Hudson^  must  be  deemed  to  have  belonged  to  Hudson.  The 
domicil  of  the  wife  is  that  of  her  husband.  The  Court  below 
were  the  best  judges  as  to  the  color  of  the  children,  whether  it 
was  of  that  degree  of  blackness  as  to  render  it  certain,  or  proba- 
ble, that  Adam  Heydon  was  not  the  father  of  William  Heydon. 
This  Court  cannot  have  the  same  evidence  before  them. 

Then,  was  there  a  valid  indenture  of  William  Heydon  to  ser- 
vice ?  The  binding  must  be  by  writing,  and  by  the  father  of 
the  child,  or  by  the  overseers  of  the  poor.  The  mother,  being 
[  *247  ]  *a  married  woman,  had  no  power  to  sign  the  indenture.  True, 
she  is  the  natural  parent  and  guardian ;  but  the  law  has  declared, 
in  the  case  of  bastardy,  that  the  overseers  of  the  poor,  for  the 
purpose  of  binding  to  serve,  shall  be  the  parents  of  the  child. 
The  indenture,  to  be  legal  and  valid,  must  be  such  a  one  as,  if 
necessary,  could  be  enforced. 

Yates,  J.,  delivered  the  opinion  of  the  Court.  If  the  return 
had  stated  that  Catreen  Raccy  a  white  woman,  had  been  de- 
livered of  a  mulatto  child,  instead  of  a  black  child,  there  could 
be  no  question  on  the  subject  of  illegitimacy,  because  it  would 
have  appeared  impossible  for  Adam  HeydoUy  a  white  man,  to 
have  been  the  father ;  and  the  law,  in  such  case,  would  pro- 
nounce the  child  a  bastard ;  the  |M*esumption  in  favor  of  its 
legitimacy  being  destroyed  by  satisfactory  proof  rendering  it 
impossible  to  be  the  husband's  child.  (1  Roll.  Abr.  3^.) 
Though  the  description  of  tlie  child  is  not  as  definite  as  it  might 
have  been,  yet  I  am  inclined  to  think,  that  enough  appears, 
according  to  the  common  acceptation  of  the  language  made  use 
of  in  the  return,  to  show  the  real  situation  of  it ;  for,  it  must  be 
admitted,  that,  in  common  parlance,  a  black  child  means  a  ne- 
gro, or  mulatto  child,  and  giving  either  of  those  significations 
to  the  terms  used  in  the  return,  would  produce  the  same  result 
as  to  its  illegitimacy ;  but,  whether  Catreen  Race  was  delivers^ 
of  a  legitimate  or  a  bastard  child,  is  rendered  immaterial,  as 
respects  the  liability  of  the  overseers  of  Hudson^  because  the 
return  states,  that  the  child  was  bound  out  in  the  present  town 
of  Livingston^  to  one  Phillips,  with  whom  he  remained,  in  that 
place,  six  years,  and  then  went  with  his  master  to  that  part  of 
Livingston  called  Taghkanac,  and  continued  there  twenty 
months,  or  until  he  went  with  him  to  New- Jersey.  His  last 
place  of  residence,  therefore,  in  this  state,  was  TaghTcanac; 
but  the  binding,  and  first  habitation,  under  the  indenture,  were 
in  the  town  of  Livingston.  By  the  colonial  law,  (Van  Schaick^s 
ed.  752.)  if  any  person  was  bound  an  apprentice  by  indenture 
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«r  by  deed,  writing,  or  contract,  not  indented  and  inhabited  in  new-york, 
wiy  city>  town,  parish,  precinct,  or  district,  such  binding  and     May,i8i6.  ^ 
inhabitation  was  adjudged  a  good  settlement.    The  child,  in  this  qverskers  of 
case,  was  bound  in  the  present  town  of  Livingston^  and  the      Hudsoic 
binding  and  inhabitation  together  had  taken  place  in  the  same  r^„^.„  !['„,  ^^ 
town,  and  not  m  la^nkanac;  so  that,  accordmg  to  the  pnnci-  Tvchkanac 
pies  contained  *in  the  decision  of  this  Court,  (3  Johns.  Rep.       [  *  248  J 
193.)  with  regard  to  the  effect  of  the  division  of  towns  as  to 
subsequent  paupers,  the  town  of  lAvingsion  would  be  charge- 
able with  the  mdntenance  of  the  paupers  in  question  ;  and  if 
William  Heydon  could  even  be  deemed  legitimate,  yet  the  ap- 
prenticeship stated  was  sufficient,  under  the  above  colonial  law, 
to  exonerate  the  overseers  of  Hudson;  for  it  cannot  be  doubted, 
but  that  the  binding  of  the  child,  by  the  mother,  under  the  cir- 
cumstances of  this  case,  must  be  deemed  competent  to  create  a 
settlement  under  the  above  act ;  because  the  indentures  of  ap- 
prenticeship, although  not  signed  by  Adam  Heydon^  continued 
operative  during  the  whole  term  of  service,  from  the  time  tha 
child  was  two  years  old,  until  he  arrived  at  the  age  of  twenty-one 
years ;  so  that  Heydon^ s  assent,  in  fact,  proved  unnecessary,  and 
his  subsequent  acquiescence  (if  it  had  been  necessary)  is  con- 
clusive evidence  of  such  assent. 

If  Adam  Heydon  had  objected  to  the  binding,  and  rendered 
the  contract,  or  indenture,  inoperative,  for  any  period  of  time 
during  the  apprenticeship,  the  overseers  of  the  town  of  Tagh- 
Jcanac  might  have  been  justified  in  the  attempt  to  make  the 
overseers  of  the  poor  of  Hudson  chargeable;  but  the  full  and 
entire  service  having  been  rendered,  CK^cording  to  the  inden- 
ture, the  objection  taken  by  them  ought  not  to  prevail :  it  is 
sufficient  that  there  has  been  a  substantial  compliance  with  the 
intent  and  meaning  of  the  act  of  the  colony.    According  to  the 

frinciples  laid  down  by  Lord  HardwicJce,  in  Rex  v.  The  In- 
abitants  of  St.  Nicholas,  in  Ipstoich,  {Burr.  Sett.  Cos.  91. 
No.  28.)  the  town  cannot  be  allowed  to  take  advantage  of  the 
alleged  defect  in  the  indentures.  It  is  enough  that  no  interrup- 
tion, for  so  long  a  term  of  service  as  this  case  presents,  has 
taken  place ;  and  the  binding  and  inhabitation  of  the  appren- 
tice, under  the  contract  and  indentures,  according  to  the  colo- 
nial law,  created  a  settlement  which  the  return  states  to  have 
been  in  the  town  of  Livirigston.  The  overseers  of  Hudson 
are,  therefore,  exonerated  from  the  mcdntenance  of  his  widow 
and  children,  the  paupers  in  question.  The  judgment  of  the 
Court  below  must,  consequently,  be  reversed,  and  the  order  of 
the  justices  quashed. 

Order  of  the  sessions  quashed. 
Vol.  XIII.  27  209 


81»*  CASES  IN  THE  SUPREME  COURf 

NEW  VORK, 

J^i:J!i^  *Wylie  against  Hyde  and  Hype. 

Wyue  Iff  ERROR,  on  certioran  to  a  justice's  Court. 

iUun.  This  was  an  action  of  trover  for  a  sleigh^  brought  by  the  de« 

Tiie  jury  in  ^^dant  in  error  against  the  plaintiflfs  in  error.     The  jury,  in  the 

ajusticc^  Court,  Court  below  found  a  special  verdict,  which  stated,  that,  on  the 

r^*^i  vrrdici^  ^^^  ^^  Ai^i,  1813,  the  plaintiffs  below  recovered  judgment 

nor  can  the  jus'  bcfore  a  justice  of  the  peace,  against  Samuel  Bumanif  for  23 

fudJ^tV  "^  ^^'^"  ^^  ^  ^^^  y  ^at,  on  the  6th  of  September,  1813,  ex- 
•uch  verdict,  ccutiou  was  issucd  thcreou,  and  delivered  to  a  constable,  who, 
of^*lx£uSo2  ^^  ^®  ^^  ^^  September,  levied  on  a  sleigh,  the  property  of 
in  a  jusuce's  Bumam,  and  the  same  day  advertised  it  to  be  sold  on  the  29th 
S^^n  a2*tSS  ^^  September  then  instant,  at  which  day  it  was  sold  at  public 
of  delivering  the  vcudue  to  the  plaintiffs  below,  but  no  endorsement  was  made 
c«2lbie/*'bSS  ^»  ^®  execution  of  the  time  of  such  levy ;  that,  on  the  13th  of 
OB  the  lime  oC  September,  1813,  one  Lynch  recovered  a  judgment  before  the 
*^ltis8u^'ient  Hune  justice,  i^inst  Bumam,  for  16  dollars  and  31  cents;  and 
if  a  constable  that  an  cxecutiou  was  issued  thereon,  and  delivered  to  another 
cutioii^a^^ad-  constable>  by  consent  of  Bumam,  who  made  a  levy  on  the  same 
vcrtiie'  for  sale,  day  ou  the  bcfore-mentioncd  sleigh,  and  endorsed  the  levy  on 
alier"he^a?  re*  ^^^  execution  ou  that  day,  and.  on  the  2d  of  October  gave  notice 
ceiyed  the  exe-  that  the  sleigh  would  be  sold  on  the  9th  of  that  month,  when  it 
XmL^pS-  ^^»  accordingly,  sold,  at  public  vendue,  to  Wylie,  the  defend- 
tioa  of  the  20  ant  bclow ;  that  notice  of  the  prior  levy  was  given  by  the 
tb?*iat'°  wtrc  ^econd  constable  to  the  constable  who  had  the  mst  execution 
made  before  the  before  his  levy  was  made,  and  he  gave  such  notice  to  the  plain- 
the*  writ^*^and  ^^^  bclow,  before  the  sale,  who  directed  him  to  sell ;  and  at,  and 
iuch  safe  will  before,  the  second  sale,  notice  was  given  by  the  plaintiffs  to  the 
wlm^ralfdi^  defendant  of  the  prior  purchase ;  that  the  sleigh  was  never  re- 
levy  «iid  sale  on  moved  from  Bumam^s  barn  until  after  the  sale  to  the  defendant 
feq^jX  ****^**  below,  who  then  converted  it  to  his  own  use ;  and  that  the  judg- 
Addthegdver-  ments  and  executions,  and  the  proceeding  thereon,  were  bo7ia 
SSTSiTS^  /rfc,  and  without  fraud;  and  that  the  value  of  the  sleigh  was  25 
subsequent  io  doHars.  On  the  verdict  being  presented  to  the  Court,  the  de- 
idded1>oibwere  feudaut  bclow  objected  to  a  special  verdict  being  received ;  but 
within  the  20  the  justicc  Overruled  the  objection,  and  received  the  verdict,  on 
^^^'  which  he  gave  judgment  for  the  plaintiffs  below  for  the  value  of 

the  slei^,  and  costs. 

[  *  260  ]  *Yates,  J.,  delivered  the  opinion  of  the  Court.     I  am  inclined 

to  think  that  no  judgment  can  be  rendered  on  a  special  verdict 
in  a  justice's  Court.  The  act  constituting  those  Courts  is  silent 
on  the  subject.  The  29th  section  (b)  of  the  act  for  regulating 
trials  by  issues,  and  for  returning  able  and  sufficient  jurors, 
does  not  apply  to  justice's  Courts.  It  ordains  that  no  jury, 
upon  any  trial  thereafter  to  be  had,  shall,  in  any  case,  be  com- 
pelled to  give  a  general  verdict,  so  that  they  find  a  special  ver* 

la)  Vide  CmmeU  v.  Cook,  7  Cow.  R«p,  312.    PixUu  v.  ButU,  2  Cow.  Rep  421. 
\b)  tR,a.  421. 
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diet,  and  show  the  truth  of  the  fact,  and  require  the  aid  of  the  NEW-york, 
Court  or  justices.  ^""y^  ^^*^- 

By  this,  as  well  as  the  preceding  sections  of  the  act,  it  would 
appear  that  the  rendering  of  special  verdicts  is  not  extended  to 
inferior  tribunals ;  and,  according  to  the  principles  laid  down 
in  Day  v.  Wilbwm^  (2  Caines^s  Rep.  135.)  the  privilege  not 
having  been  specially  given  by  statute  to  jurors  injustices'  Courts, 
It  cannot  be  exercised  in  those  Courts.  That  case  states,  that 
proceedings  under  the  10  pound  act  are  to  be  regulated  entirely 
by  that  act,  and  that  the  act  relative  to  common  informers  does 
not  apply  to  such  proceedings. 

This  Court  have  decided  that  a  demurrer  to  evidence  is  a 
proceeding  inapplicable  to  a  justice's  Court,  because  justices  are 
not,  generally,  acquainted  with  the  science  of  law ;  (3  Caines's 
Rep,  140.)  yet,  should  special  verdicts  be  allowed  in  such  a 
Court,  the  same  legal  knowledge  would  be  requisite  to  enable  a 
justice  to  render  judgment  on  such  verdict,  because,  in  one  in- 
stance, the  facts  are  admitted  by  the  party,  and,  in  the  other,  they 
are  found  by  the  jury ;  and  the  only  question  in  either  case  is 
a  question  of  law,  to  be  determined  by  the  justice.  Besides,  it 
might  be  attended  with  unavoidable  injustice  to  a  party ;  for  a 
special  verdict  might  be  so  defective  that  no  judgment  could 
be  rendered  thereon*  In  such  case  the  practice  of  other 
Courtsf  (having  the  power)  is  to  award  a  venire  facias  de  novo. 
This  a  justice  cannot  do.  The  party,  consequently,  would  be 
without  a  remedy  in  that  cause,  and  would  be  obliged  to  com- 
mence a  new  action:  it,  therefore,  appears  to  be  manifestly 
unfit  and  improper  that  special  verdicts  should  be  allowed  in 
justices'  Courts.  But  admitting  that  the  special  verdict,  in 
this  instance,  could  be  received,  the  judgment  rendered  on  '* 
would  be  erroneous. 

It  appears  that  the  constable,  under  whom  the  plaintifTs  in 
error  claimed,  levied  on  the  sleigh  the  13th  of  September,  and 
the  constable,  under  whom  the  defendant  in  error  claimed, 
•levied  on  the  23d  of  September.  This  was  sufficient  to  entitle 
the  plaintiffs  in  error  to  recover  in  the  Court  below,  if  the  sub- 
sequent proceedings  of  the  constable  were  correct.  The  prior 
delivery  of  the  execution  in  favor  of  the  defendant  in  error  could 
not  alter  the  effect,  because  the  date  or  time  of  issuing,  or  de- 
livery to  a  constable,  of  executions,  issuing  from  a  justice's 
Court,  cannot  be  material,  in  determining  what  property  is  held 
by  it.  Each  town  and  city  has  a  number  of  constables  in  it,  and 
if  such  a  rule  prevailed,  it  would  create  the  greatest  confusion. 
The  time  of  making  the  levy  only  can  control  the  right  to  the 
property,  and  that  alone  can  create  the  lien ;  it  then,  and  not 
before,  is  properly  in  custody  of  the  law. 

The  thirteenth  section  of  the  twenty-five  dollar  act  declares, 
that  in  case  any  constable  to  whom  any  execution  shall  be  de- 
livered shall  not,  within  twenty  days  after  receiving  such  exe- 
cution, levy  the  same  on  the  goods  and  chattels  of  the  person 
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NEW-YORK,  against  whom  such  execution  shall  be  granted,  and  in  ten  dajB 
May,  1816.  thereafter  pay  the  debt,  he  shall  be  holden  to  pay  the  amount 
of  the  execution.  According  to  this  section,  if  tlie  constable 
make  the  levy,  and  advertise  within  20  days,  and  sell  within 
the  life  of  the  execution,  it  is  sufficient.  The  execution  in  favor 
of  the  plaintifls  in  error  was  delivered,  and  the  levy  made,  on 
the  13th  of  September;  the  constable  advertised  on  the  2d  of 
October,  within  the  20  days,  and  sold  on  the  9th,  clearly  before 
the  return  of  the  execution ;  the  proceedings  were,  therefore, 
perfectly  regular ;  and  the  constable  who  made  the  second  levy 
nad  no  ri^ht  (especially  after  notice  ^ven)  to  sell  the  property ; 
and  the  above,  in  part,  recited  section  of  the  act  is  explanatory 
of,  and  must  control,  the  preceding  section  of  the  act,  which 
ordains  that  the  constable,  after  taking  the  goods  and  chattels 
in  his  custody  by  virtue  of  such  execution,  shall  immediately  give 
public  notice  by  advertisement,  simed  by  himself,  &c. :  it  is 
evident  that  the  term  immediately ,  thus  used,  cannot  be  so  con- 
strued as  to  intend  that,  because  the  property  first  levied  had 
not  been  immediately  advertised,  the  hen  thereby  created  should 
be  destroyed,  and  that  the  second  levy  should  prevail.  It  is 
enough  if  the  advertisement  is  within  20  days,  so  that  the  sale 
may  be  made  at  any  time  before  the  return  of  the  execution. 
The  judgment  must  be  reversed. 

Judgment  of  reversal. 


[•252] 

Where  an  at- 
torney is  raed 
in  a  jostice'fl 
Court,  jdntly 
with  anotber  de- 
fendant, he  can- 
not plead  in 
abatement,  that 
the  Court^  of 
which  he  IS  an 
attorney,  is  then 
sitting,  (a) 


'^Tiffany  against  Driggs  and  Lynch. 

IN  ERROR,  on  certiorari  to  a  justice's  Court. 

The  plaintiff  in  error  brought  an  action  of  assumpsit  against 
the  defendants,  in  the  Court  below,  for  work  and  labor ;  the 
defendants  pleaded,  that  Lynch,  one  of  the  defendants,  was  an 
attorney  of  the  Supreme  Court,  which  was  then  sitting.  The 
plaintiff  objected  that  the  Supreme  Court  was  not  sitting  when 
the  summons  was  issued,  but  tlie  justice  decided  that  this  was 
immaterial,  and  the  plaintiff  having  no  further  answer,  the  jus- 
tice gave  judgment  for  the  defendants. 

Fer  Curiam.  The  first  section  of  the  act  for  the  recovery  of 
debts  to  the  value  of  25  dollars,  (1  N.  R.  L.  887.)  (6)  gives 
cognizance  to  a  justice  of  the  peace  of  all  actions  not  exceeding 
25  dollars,  as  well  against  attorneys  and  other  officers  of  any 
Court  of  justice  in  this  state,  (except  during  the  sitting  of  such 
Court,)  as  others. 

Before  the  passing  of  this  statute,  it  must  be  conceded  that 
an  attorney  in  no  Court  of  justice  could  be  allowed  to  plead 

(a)  An  attorney,  or  other  oflScer  of  the  Court,  is  never  privilesped  from  arrest  when  sued 
with  another,  though  during  the  actual  sitting  of  the  Court,  ana  during  hit  attendance  at 
Court  3  Cmo,  Rep.  368.  Vide  Oiihert  v.  VandtrpooL  15  Johm,  Rep.  fASL  Secor  r. 
BeU,  18  Id,  &L    %RS,9X). 

(A)  t  R.  B.  »5. 
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his  privilege,  when  prosecutedyjointly  with  others;  and  the  above  new-yokk, 

section  does  not  enlarge  this  privilege  so  as  to  extend  it  to  such     ^^y»  ^^^^* 

a  case*    It  evidently  intends   no  more  than  that  an  attorney  ^^'^^Z^^^^ 

shall  not  avail  himself  of  the  privilege  he  was  entitled  to  before 

the  passing  of  the  afct,  except  during  the  sitting  of  the  Court ;      Drigg*. 

and  the  law  remains  unaltered  when  hje  is  sued  jointly  with 

another. 

I^ynch  having  been  prosecuted  jointly  with  Drig^s^  his  plea 
of  privilege  ought  not  to  have  been  allowed  by  the  justice.  It 
was,  therefore,  unimportant  whether  the  Court,  of  which  he  was 
an  attorney,  was  in  session  at  the  time  the  summons  issued,  or 
when  the  trial  took  place :  it  is  manifest,  that  the  proceedings 
of  the  justice  were  erroneous  in  extending  to  him  a  privilege  to 
which  he  was  not  entitled.  The  judgment  must,  therefore,  be 
^.versed. 

Judgment  reversed. 


*TiFFANY,  qui  tanij  ^c.  against  Driggs.  r  *  353  j 

IN  ERROR,  on  certiorari  to  a  justice's  Court.  in  u  action  u 

The  plaintiff  in  error,  who  was,  also,  plaintiff  in  the  Court  recover  the  pen- 
below,  declared,  in  debt,  as  well  for  himself  as  for  the  overseers  iho'^^tixm 
of  the  poor  of  the  town  of  Rome,  against  the  defendant,  for  ^^^^^^^ 
selling,  on  the  1st  o{  January,  1814,  one  gill  of  gin,  to  be  drank  il^on^  *  £^. 
in  the  store  of  the  defendant,  without  having  entered  into  such  Jk"'|  •  Jff^' 
recognizance  as  is  required  by  the  act  to  lay  a  duty  on  strong  onlte,^  hUde^ 
liquors,  andfnr  regulating  inns  and  taverns ;  and  for  selling  like  ^'''^^^'^f  "Jj^ 
small  quantities  of  liquors  to  the  plaintiff  and  others,  on  each  feLces/  ^t  he 
day  in  that  month;  and  for  selling  to  the  plaintiff,  on  the  1st  ^"^'^"^^I 
of  January,  1814,  one  quart  of  gin,  without  having  the  license  for  a  sii^  o^ 
required  by  the  said  act;  and  for  the  like  offences  on  every  fenc«j  »nd  a 
other  day  in  the  same  month ;  and  concluded  with  demanding  such  action  is  a 
twenty- five  dollars  of  debt,  for  the  penalty  of  one  of  the  said  bartoaiiproso- 

a»  '  r  J  cutions   for  ol- 

Otiences.  fences    of    the 

At  the  trial,  the  plaintiff  offered  to  prove,  that,  some  time  in  ^^ft2J***'bcfore 
the  month  of  January,  1814,  the  defendant  sold,  at  his  store-  such  recoveiy. 
house,  half  a  pint  of  gin  to  Job  Sherman,  (one  of  the  persons  ^^^'^  S^*^ 
to  whom  tne  defendant  was  charged  in  the  declaration  to  have  p^tifftoprovo 
sold  liquor.)  to  be  drank  in  his  store-house,  without  havinir  en-  ^  precise  day 

•  •I  •  "jii  mi  •  ®»     coinmilling 

tered  mto  the  recognizance  required  by  the  statute.  This  tes-  the  offence; and 
tirnony  was  objected  to,  unless  the  witness  would  specify  the  ei^fo^uie^^- 
{Kirticular  day  of  selling.  The  justice  decided,  that  the  objec-  Uce,  in'makinr 
tion  was  well  taken,  and  nonsuited  the  plaintiff.  "P  *®.  Ji^^^ 

'  ^  of  convietion.  to 

Yates,  J.,  delivered  the  opinion  of  the  Court.     This  Court  {^"^a  ^  j^ 
have  decided  that  the  act  to  lay  a  duty  on  strong  liquors,  and  ciaration,     ai- 
for  regulating  inns  and  taverns,  infficts  but  one  penalty  for  the  ^uf^cSij  w»i 
offence  of  selling  liquors  without  a  license,  and  that  the  amount  proved. 
of  such  penalty  only  can  be  recovered  in  one  action.     Wash" 
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NEW-YORK,  bum  V.  Jlf  Dtfoy.  (7  Johns.  Rev.  134.)     The  eighteenth  section 
May,  1816.     ^f  fj^^  g^^m^  ^ct  (I  R.  L.  181.)  (o)  ordains,  that,  whenever  any 

"^^^^^^^^^^  suit  shall  be  commenced,  and  a  recovery  had,  for  a  penalty  in- 
V.  ciured  by  selling  strong  or  spirituous  liquors,  without  license, 

Drigos.      g^^j^  recovery  shall  be  a  bar  to  all  prosecutions  for  offences  of 
the  like  nature,  committed  before  such  recovery. 

[  *  254  ]  *It  appears,  by  the  return  of  the  justice,  that  the  evidence 

offered  on  the  part  of  the  plaintiff,  went  to  show  that  the  liquor, 
as  stated  in  the  declaration,  had  been  sold  by  the  defendant 
some  day  in  January,  1814.  This  ought  to  have  been  deemed 
sufficient,  because,  by  the  above  section  of  the  act,  the  recovery 
would  have  been  a  bar  to  aU  previous  offences ;  and  the  partic- 
ular day  of  the  month  was  not  material  or  necessary  to  support 
the  declaration.  It  was  enough  that  the  evidence  went  to  prove 
one  offence  in  the  month  of  January ,  as  no  more  than  one 
penalty  could  have  been  recovered  for  any  number  of  tlie  like 
nature  previously  incurred. 

I  am  aware  that,  by  the  8th  section  of  the  twenty-five  dollar 
act,  the  form  of  the  record  of  conviction  is  given,  and  that  the 
justice  is  thereby  required  to  insert  the  day  when  the  offence 
was  committed ;  but  this  does  not  render  it  necessary  that  the 
evidence  should  state  the  day  with  greater  certainty  than  was 
done  in  the  present  case,  because  proof  of  any  day  before  the 
commencement  of  the  action  was  sufficient ;  and  the  trial,  in 
this  instance,  was  in  January y  1815;  and  the  witness  stated  the 
offence  to  have  been  committed  in  the  preceding  January ,  so 
that  I  can  see  no  reason,  according  to  the  most  rigid  con 
struction  of  the  act,  (being  a  penal  statute,)  why  the  justice,  in 
making  up  the  recora  of  conviction,  would  not  have  been  au- 
thorized to  insert  any  day  in  the  month  of  January,  1814,  ac- 
cording to  the  declaration  and  the  evidence  before  him  in  support 
of  it ;  and  being  thus  enabled  to  comply  with  the  form  prescribed 
by  the  act,  it  is  evident  that  the  plaintiff  ought  not  to  have  been 
nonsuited  on  the  ground  that  no  particular  day  was  proved. 
The  judgment  must,  therefore,  be  reversed. 
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•Slingerland  against    Swart,  former  sheriff  of   the  v^JJSi^jfi^ 

County  of  Schoharie.  SLiKOERLAiro 

V. 

THIS  was  an  actioii  of  assumpsit,  and  was  tried  at  the  iScAo-      Swart. 
harie  circuit  in  Novtmher,  1815.  Wiiercatb<tf* 

The  plaintiff  gave  in  evidence  exemplifications  of  two  execu-  j.ujj^*^°^!| 
tions  in  the  Supreme  Court,  and  the  retui^n  thefeto*  L  A^»  ^e^sam?^e. 
fa.,  tested  the  13th  of  October,  1813,  and  directed  to  the  sher-  ^^^^'  ^^^^ 
iff  of  Schoharie,  against  Josepji  Seeker  and  Philip  Seryiss-,  for  part  If  tfie  a- 
four  thousand  dollars  of  debt,  recovered  by  $liri/scertand,  ihe  "1?""^  ^f  ..^« 

1    •    I'tr  •♦if  '  •        •  '  ■«  ,  *    1    «    .     ^      4    jr»    ■-     .      P      •    •  •  T  phor  execution; 

plambtt  in  this  cause,  and  14  dollars  dild  43  ccntd  damages  and  proceeds,  after 
costs ;   the  judgment  was  docketed  on  the  12th  of  October,  ^^  ^^^,^1 

1813,  and  the  execution  was  returnable  on  the  15th  of  January,  tion,  to  make 

1814.  By  an  endorsement  on  the  execution,  it  appeared  that  m,2li!^'^®p',{le 
it  was  received  in  the  sheriff's  office  on  the  4th  of  January,  sum  thusmade 
1814,  who  was  directed  to  levy,  debt  to  1,948  dollars  and  90  jJe^lunlS-^^e^^^^^ 
cents;  plaintiff's  costs,  14  dollars  and  43  cents;  and  defend-  cution^  the  ]at- 
ant's  costs,  3  dollars  and  31  cents,  with  mterest  and  fees.  2.  A  SeTaw'^JitwS 
ji.  fa.,  tested  the  13th  of  October,  in  the  twenty-eighth  year  of  for  the  service 
our  independence,  directed  to  the  sheriff  of  Schoharie,  for  6,000  ^*  ^day^  on 
dollars  debt,  recovered  by  Samuel  Lawyer,  and  14  dollars  and  which  it  is  re- 
62  cents  damages  and  costs;  the  judgment  was  docketed  on  ^ifj^^p/j^iifl- 
the  22d  of  October,  1813;  the  execution  was  returnable  on  the  in  the  junior  ex- 
first  Monday  of  January,  1814.  This  execution  was  received  in  rrole^SirectUMt 
the  office  of  the  sheriff  on  the  19th  of  November,  1813,  and  was  thesbenffiopaj 
endorsed  to  levy  3,000  dollars  debt,  14  dollars  and  62  cents  toSmXTnl^ 
plaintiff's  costs,  and  3  dollars  and  31  cents  defendant's  costs,  with  bound'  to  pro- 
interest  and  fees.  On  this  execution  was  endorsed  a  receipt,  ^j  ^^ut^mav 
dated  the  9th  of  December,  1813,  for  902  dollars  and  46  cents ;  maintain  an  ac- 
and,  also,  another  receipt,  dated  January  22d,  1814,  for  446  ^^^^^"^/.l 
dollars  and  87  cents.  3.  The  return  of  the  defendant  to  these  sheri!?'.(£i 
two  executions,  which  was  as  follows :  "  I  do  humbly  certifV  and  gu4"roie  of  ?he 
return,  that  the  execution  hereto  annexed,  in  favor  of  Samuel  Court,  and  de- 
Lawyer,  was  received  by  me,  on  the  19th  of  November,  1813:  JHf  piSJ^ff^o 
I  received  direction  from  the  plaintiff,  at  the  same  time,  not  to  pay  him  the 
proceed  until  further  orders  from  him.  On  the  3d  day  of  Jan-  "^^^.^^^'^ 
uary,  1814,  (the  return  day  thereof,)  I  was  directed  by  the  ly  in  default,  is 
plaintiff,  and,  likewise,  did  levy  on  certain  goods  belonging  to  «*»«'seaWe  wuh 
•the  defendant,  in  the  defendant's  store,  which  were,  afterwards,  [  *  256  ] 
sold  by  me,  for  446  dollars  and  87  cents,  which  sum  is  endorsed  ?l!!f!5l"*"**  j' 

I         !»••/*•  •  1  •  fni        T  t  1  time  01  demand. 

by  the  plaintiff  on  said  execution.    That  I  went  on  that  day  to  (e) 
another  store  of  the  defendant's,  about  four  miles  from  the  first 
store,  with  intent  to  make  a  further  levy  on  said  execution,  but 
did  not  arrive  there  until  after  midnight ;  and,  the  door  being 
locked,  I  returned  to  my  lodgings,  with  intent,  next  morning,  to 


{a)  But  a  delay  in  sellings  property  levied  upon  in  time,  does  not  render  the  sale  void 
as  arainst  a  subsequest  execution  issued  subsequent  to  the  sale.  LmntndaU  v.  Doe^ 
U  Joknt,  lUn.  232. 

Vide  Rtusel  v.  Gibbs,S.Couf.  Rep.  390. 

Vide  Rensselaer  Olast  Factory  v,  Reid,  5  Caw.  Htp-  SSI. 
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NE\v-YORK,  go  there  again  to  make  seizure.  Next  morning,  before  I  stsirted 
^^^J^J^J^  to  go  to  said  store,  I  received  the  other  execution  in  favor  of 
SuKOERLAiTD  -^ouxv  B.  SHngerlaiid,  (the  pbuntiff  in  this  cause,)  hereto  an- 
▼.  _  nexed.  I  then  made  the  seizure  of  the  goods  in  said  store,  and 
the  sales  thereof  produced  508  dollars,  which  I  have  on  hand 
ready  to  bring  into  Court,  or  to  pay  over,  as  I  shall  be  directed ; 
not  being  advised  how  to  pay  over  the  same,  and  humbly  ask 
the  aid  and  direction  of  the  Court  in  the  premises."  Signed  by 
Daniel  Douw,  under  sheriff,  for  the  defendant. 

The  defendant  then  gave  in  evidence  a  certified  copy  of  a 
rule  granted  by  this  Court,  on  the  15th  of  January,  1814,  in  the 
cause  of  Becker  and  Serviss,  at  the  suit  of  Slingerlandy  by 
which  proceedings  on  the  execution  in  that  cause,  against  Ser- 
viss,  were  stayed  until  the  further  order  of  the  Court.  Proof 
of  the  service  of  this  notice  on  Douw,  the  under  sheriff,  was 
given.  The  plaintiff  then  gave  in  evidence  an  order  of  this 
Court  of  the  13th  of  January,  1815,  by  which  the  former  order 
was  vacated,  and  the  sheriff  directed  to  pay  over  to  the  plain- 
tiff, in  that  suit,  the  moneys  collected  by  him.  Service  of  a 
copy  of  the  order  on  Douw,  the  defendant's  deputy,  was  proved, 
and  a  demand  of  the  sum  of  508  dollars,  mentioned  in  the  re- 
turn to  the  executions,  before  suit  brought.  A  verdict  was 
found,  by  the  jury,  for  the  plaintiff,  for  that  sum,  with  interest 
from  the  time  the  demand  was  made. 

The  cause  was  submitted  to  the  Court  without  argument. 

Per  Curiam.  It  is  not  necessary,  in  this  case,  to  decide 
whether  Laiayer^s  execution  was  fraudulent  and  void,  so  as  to 
give  priority  to  the  plaintiff's,  because  no  more  is  claimed  of 
the  sheriff  than  the  avails  of  the  property  levied  on  after  the  re- 
turn day  of  Lawyer^s  execution ;  and  there  can  be  no  possible 
f;round  upon  which  the  recovery,  to  this  extent,  can  be  resisted, 
t  is,  certainly,  a  principle  not  to  be  questioned,  that  a  sheriff 
cannot  levy  an  execution  upon  goods  and  chattels  after  the  re- 
[  •  257  ]  turn  day  *is  passed.  The  latest  period  which  the  law  allows  for 
the  service  of  process,  is  the  day  on  which  it  is  returnable.  (2 
Caines*s  Rep.  244.  4  Johns.  Rep.  456.)  It  is  not  pretended  by 
the  defendant,  that  he  has  paid  over  the  money  to  Lawyer;  and, 
indeed,  the  return  made  by  him,  upon  that  execution,  shows  he 
has  not  paid  it  over.  He,  therefore,  has  not  been  misled,  or  in  any 
way  prejudiced,  by  the  rule  of  January  term,  1814.  And,  al- 
though the  plaintiff  might,  under  the  rule  of  January  term,  1815, 
have  compelled  the  sheriff,  by  attachment,  to  pay  over  the 
money  to  him,  this  does  not  take  away  his  remedy  by  action. 
Nor  can  there  be  any  objection  to  the  recovery  of  the  interest, 
as  found  by  the  verdict,  after  the  order  of  the  Court  directing 
the  sheriff  to  pay  over  the  money  to  the  plaindff,  and  a  demand 
made  upon  him  for  the  same.  He  was  clearly  in  default,  and 
ought  to  be  charged  with  interest  on  the  money  thus  wrong 
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fully  Avithheid,     The  plaintiff  is,  accordingly,  entitled  to  judg-  NEW-york, 
ment  for  634  dollars  and  60  cents,  as  found  by  the  jury.  v..^^i^!fi^ 

Judgment  for  the  plabtiiF.  Smith 

Waile, 


Smith  against  Ware. 


IN  ERROR,  to  the  Court  of  Common  Pleas  of  the  county  where  land  a 
of  Waskingtm.  Sledt  t 

This  was  an  action  of  assuinpstt,  brought,  in  the  Court  below^  deed  as  m^ 
by  Smth.  the  plaintiff  in  error,  against  Ware,  the  defendant  in  ^^r^""^, 
error.  The  declaration  consisted  merely  of  the  money  counts,  ut^,  and  a  de> 
to  which  the  defendant  pleaded  non  assumpsit.  SSX^iscovcr- 

The  pluntiff  claimed  compensation  for  a  deficiency  in  the  ed.  there  b  no 
quantity  of  land  of  a  certain  farm  sold  by  the  defendant  to  the  2e  ^^tor  to 
plaintiff.     At  the  trial,  the  plaintiff  read  in  evidence  a  deed  from  compensate  the 
the  defendant  to  the  plaintiff,  dated  the  29th  of  AprU,  1807,  by  iSSi^S/j'."^ 
which  the  defendant,  for  the  consideration  of  419  doUarsand  50  a   promise  to 
cents,  granted  to  the  plaintiff  a  certain  lot  of  land,  described  as  ^i^i'^! 
follows :  <^  All  that  certain  piece  or  parcel  of  land,  situate,  lying,  nderaUon,  and 
and  being  in  the  county  of  frashington,  and  town  of  Bolton,  ^  "^^uo?^ 
*being  the  west  part  of  lot  No.  9,  in  a  tract  of  land  granted  to  <u8unq>nt. 
Wheehr  Douglass,  by  letters  patent,  the  18th  of  April,  1794,       [  *  258  ] 
bounded,  Slc,  supposed  to  contain  ninety^ihree  acres"    The 
plaintiff  then  proved  that  a  surveyor  had  been  employed,  and 
paid  by  the  defendant,  to  survey  the  land  which  had  been  ^ken 
off  from  the  west  end  of  the  lot  sold  by  the  defendant  to  the 
plaintiff,  by  the  survey  made  of  the  state  lands,  by  the  direction 
of  the  surveyor-general,  for  the  purpose  of  ascertaining  the 
quantity  so  taken  off:  both  parties  attended  the  survey,  and> 
also,  two  chain-bearers  chosen  by  them :  the  parties  pointed  out 
the  lines  which  were  run  by  the  surveyor,  and  it  was  ascertained 
that  the  quantity  taken  off  amounted  to  22  acres,  2  rods  and  4 
perches ;  and  it  was  ascertained,  at  the  same  time,  that  the  ori- 
ginal boundaries  would  not  include  the  quantity  of  93  acres,  but 
fell  short  5  or  6  acres.     The  plaintiff  offered  to  prove  a  recog- 
nition, by  the  defendant,  of  his  liability,  and  a  promise  to  pay 
for  the  deficiency ;  but  the  evidence  was  objected  to,  and  a  non- 
suit appfied  for ;  and  the  Court  decided  that  the  evidence  was 
inadmissible,  and  that  the  plaintiff  should  be  nonsuited,  on  the 
ground  that  there  was  no  consideration  for  the  promise  of  the 
defendant.     The  plaintiff  refused  to  be  nonsuited,  and  excepted 
to  the  opinion  of  the  Court ;  and  the  cause  being  left  to  the  jury, 
a  verdict  was  found  for  the  defendant. 

A  bill  of  exceptions  was  received^  and  the  cause  brought  be- 
fore this  Court  by  writ  of  error. 

Wendell,  for  the  plaintiff,  contended  that  the  naoral  obligation 

to  return  the  money  was  a  sufficient  consideration  to  support 
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NEW-yoRK,  the  promise ;  and  he  relied  on  the  cases  of  Howe  v.  jBarA:er,f 
^^^^JiJ^JJ^  and  Houghtaling  v.  Letvi8,X  as  in  point. 

Smith  z.  R.  Shephtrdy  contra,  contended,  that  if  the  defendant 

Ware.       promised  under  an  ignorance  of  the  law  and  the  fact,  he  ought 

f  s  Jchnt,  Rep.  uot  to  bc  bound.    If  the  Court  below  have  decided  correctly,  it  is 

'^'  sufficient,  whether  the  reasons  assigned  by  them  for  their  de- 

12^/^297^^'  cision  be  sound  or  not.    The  covenant  can  raise  no  implied 

assumpsit^  and  where  there  is  a  covenant,  assumpsit  will  not  lie.$ 

i  3    Johns.  If  the  plaintiff  can  recover  at  all,  it  must  be  on  the  new  promise ; 

WJohS!^!  R^'.  <Lnd  on  that  the  plaintiff  should  have  declared  specially.    There 

^7.  2  Caanet'M  is  no  Consideration  for  that  promise. 

Rtp*   Alt,       1 

J^.RepA\A.  *  Wendell^  in  reply,  said,  that  the  case  of  Howe  v.  Harker 
\  *  259  1  showed  that  the  form  of  declaration,  in  this  case,  was  sufficient 
*  ^       for  the  plaintiff. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  It  cannot 
be  pretended  that  the  defendant  was  under  any  moral  obligation 
to  pay  for  the  deficiency  in  the  quantity  of  land  sold  and  con- 
veyed to  the  plaintiff.  There  is  no  pretence  of  any  fraud  in 
relation  to  the  sale,  and  the  deed  is  very  explicit  in  its  terms. 
The  land  granted  was  truly  described,  and  it  is  evident,  from  the 
deed,  that  the  parties  do  not  contract,  in  reference  to  any  spe- 
cific quantity  of  land ;  for  the  deed  states,  that  the  tract  is  sup- 
posed to  contaip  93  acres.  There  would  be  no  mutuality  be- 
tween the  parties,  if  we  were  to  say,  that  the  defendant  was 
morally  bound  to  make  up  any  deficient  quantity,  because  it  is 
very  certain  that,  had  there  been  an  overplus,  the  plaintiff  could 
not  have  been  compelled  to  pay  for  the  excess,  (a)  We  have 
a  right  to  infer  that  the  deed  contains  no  covenant  of  warranty  \ 
the  defendant,  therefore,  sold,  and  the  plaintiff  agreed  to  take, 
the  land,  under  a  conveyance  containing  no  stipulations,  either 
as  to  quantity  or  title.  Under  these  circumstances,  a  promise 
to  pay  for  any  of  the  land  included  in  the  surveyor-general's 
survey  was  without  a  consideration. 

There  is  much  nice  learning  in  the  books,  upon  the  point  of 
moral  obligation,  and  as  to  what  is,  or  is  not,  a  sufficient  con- 
sideration to  uphold  a  promise.  The  result  of  all  the  cases  on 
this  head  is,  I  think,  admirably  summed  up  in  a  note  to  3  Bos» 
fy  Pull.  249.  '^An  express  promise,  therefore,  as  it  should 
seem,  can  only  revive  a  precedent  good  consideration,  which 
might  have  been  enforced  at  law,  through  the  medium  of  an  im- 
plied promise,  had  it  not  been  suspended  by  some  positive  rule 
of  law ;  but  can  give  no  original  right  of  action,  if  the  obliga- 
tion on  which  it  is  founded  never  could  have  been  enforced, 
at  law,  though  not  barred  by  any  legal  maxim  or  statute  pro- 
vision.'* 

The  judgment,  in  this  case,  must  be  affirmed. 

Judgment  affirmed. 

(a)  Vide  Jatkton  v.  Barringer^  15  /o/tiu.  /2^  471. 
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NEW-YORK, 

*Bates  against  SnRAEdiiil.  s^^^^:^^ 

IN  ERROR,  on  certiorari  to  the  Court  of  Common  Pleas       ®^y'" 
of  the  county  of  Dutchess*  Shrakorr. 

This  was  an  action  of  waste*  The  declaration  stated,  that  y^en  A.  is 
Elizaheth  Graham  was  seised  in  her  demesne,  as  of  fee,  in  cer-  seised  of  a  re- 
tain premises,  in  the  town  of  Fishkill,  which  are  described  by  anroTthe'^de^ 
metes  and  bounds,  and  contained  twenty-five  acres ;  and  being  termination  of 
so  seised,  she  married  Duncan  Graham,  and,  during  the  cover-  JJ'tJnwir^the 
tare,  they  had  a  son  born,  John  Graham,  by  which  marriage,  curtesjr,  as  son 
and  birth  of  a  son,  Duncan  Graham  became  entitled  to  the  prem-  !h^^e  of  & 
ises  as  tenant  by  the  curtesy,  the  reversion  being  in  the  said  tenant  by  the 
Elizaheth  and  her  heirs ;  that  Elizabeth  Graham  died,  whereby  wh^S^'w^'^tto 
her  son,  John  Graham,  became  entitled  to  the  reversion  of  the  fee  of  the  land, 
premises,  as  heir  to  his  mother ;  that  John  Graham  died  with-  f^^^^^^^ 
out  issue,  and  without  leaving  any  brother  or  sister,  or  any  j<v^  or  stock 
legal  representative  of  such  brother  or  sister,  and  that  the  plain-  a^j^SSTi/aim- 
tiff  became  entitled  to  the  reversion  as  heir  at  law  of  John  in;  the  Tever- 
Graham,  he,  the  plaintiff,  being  the  oldest  son  of  John  Bates,  3^^  "^^^  ^^ 
deceased,  who  was  the  oldest  brother  of  Elizabeth  Graham,  and  immediate!/ 
the  oldest  uncle  of  John  Graham;  that  Duncan  Graham,  during  SlT  wi?*  wai 
the  continuance  of  his  estate  as  tenant  by  the  curtesy,  in  the  last  actually 
year  1809,  assigned  his  estate  in  the  premises  to  the  defendant,  ^  i^^"  ^®®  ^ 
who,  being  in  the  possession  thereof,  did  wrongfully  and  unjust-  /rherefore.  the 
ly  make  waste,  sale,  and  destruction,  in  the  whole  of  the  said  eld^t'onde  of 
premises,  by  destroying  and  changing  the  nature  of  the  land,  ^  wiu  not  m- 
&c. ;  by  felling  timber,  &c.,  and  felUng  divers  trees,  &c.,  to  broiLrs^dsis^ 
the  disinherison  of  the  plaintiff,  and  against  the  form  of  the  ^rs  of  b.,  and 

statute  in  such  case  provided.  ati^es'^^'re^the 

To  this  declaration  there  was  a  general  demurrer,  and  joinder  next  iiein,  ac- 

j  o  rf  cordinr  to  the 

m  demurrer.  provisions  of  the 

statute  of    de- 

J.  TaUmadge,  in  support  of  the  demurrer,  contended,  that  "^^acUon  of 
John  Graham,dlA  not  constitute  a  stock  of  descent;  for,  as  the  wuu  does  not 
tenant  by  the  curtesy  was  still  Uving,  the  descent  was  suspend-  ^^m^x  tbe^u- 
ed ;  and  for  this,  the  case  of  Jackson  v.  Hendricksf  was  an  >«««€  of  the 
*^uthority  in  point.  In  the  action  of  waste,  the  plaintiff  must  [  *  261  ] 
set  forth  his  title  specifically  and  definitely  .J  J^|^^»J  h  *J 

Again ;  the  heir  at  law  cannot  bring  this  action  against  the  as-  onira^nstthe 
signee  of  the  tenant  by  the  curtesy,  for  the  privity  remains  tenaijt  himself. 
between  the  tenant  by  the  curtesy  and  the  heir.^  Our  statute, ||  su.  j"^^; 
for  preventing  waste,  is  a  transcript  from  the  statute  of  Glouces-  S09. 227.  n.  is. 
ter,  6  Edw.  I.  c.  5. ;  and,  though  the  statute  gives  a  remedy  for  2S2is63^s^t 
the  grantee  of  the  reversion,  against  the  tenant  or  his  assignee,  wiu^  ik^p.  47 


1  2  «uoii2.23i.    6C0M.  Dig,  WatUAC,  A.) bXZ. 
47"        "       


2  Co,  Liu.  Ul 


Bae.  Ab,  867,268.  Waste,  (H.)  2 /nsf. 300, 301, 901  FU^ierb.  129.  (F.)  128.  (A.) 
Cv.  Liu.  M.  a.  316.  a. 
I  1  M  it.  L.  62.  sess.  10.  c.  6.  s.  3.  (a) 

(a)  9  Jl.  S.  334. 
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HEW-YORK,  yet  no  remedy  is  provided  where  the  heir  keeps  the  reversion 
May,  11^,  ^  against  the  assignee  of  the  tenantf 

Should  it  be  said,  that  the  33(i  section  of  the  act  for  the 

amendment  of  the  law,  which  gives  an  action  of  waste,  or  tres- 

Shraeder.    pagg^  iQ  ^jjg  remainder-man,  or  reversioner,  for  any  injury  done 

dLau^Cu*-  ^^^  inheritance,  notwithstanding  any  intervening  estate  for  life, 

tesy,  C.2. 8.32.  OF  for  years,J  supplies  a  remedy  for  this  case,  it  may  be  an- 

u^(E.)'  ^'^  swered,  that,  by  the  construction  given  to  that  secti<Mi  of  the  act, 

tiN.  R,  L.  by  the  Court,  in  the  case  of  Livingston  v.  HaytDoody^  the  dif- 

66^  *m*'m*  ^*  ficu'ty  of  the  intervening  estate  only  is  removed,  as  between  the 

\* n  Jofint,  ''^^ainder-man  or  reversioner  and  the  tenant;  and  the  action 

JUp.  429.       '  of  waste  lies  only  against  the  tenant,  though  trespass  may  be 

brought  against  a  stranger. 

P.  Ritggles,  contra,  contended,  that  the  title  was  sufficiently 
set  forth.  The  declaration  avers,  that  the  plaintiff  was  the 
eldest  son  of  John  Bates,  who  was  the  eldest  brother  of  E.  Gra- 
homy  and  the  oldest  uncle  of  John  Oraham,  though  it  is  silent 
as  to  there  being  other  brothers  or  heirs.  If  the  defendant 
meant  to  avail  himself  of  the  existence  of  such  a  feet,  he  should 
have  traversed  the  facts  in  the  declaration.     It  was  not  a  matter 

aLu^  ^1%'  ^  ^  pleaded  in  abatement.  || 

8.)  (E.  10.)     '      The  statute  of  descentsif  provides,  that  nothing  therein  ccm- 
ir  Se88. 9.  c.  tained  shall  be  construed  to  bar  or  injure  the  right  or  estate  of 

!t  i!*5a!  (i)^*  *  husband  or  tenant  by  the  curtesy,  or  a  widow's  right  of  dow- 
er. Admitting  the  doctrine  as  to  descents,  still  Siere  is  thai 
reversionary  interest  in  the  plaintiff  which  entitles  him  to  this 
action. 

It  is  true  that  the  action  may  be  maintained  by  the  heir 
against  the  tenant  by  the  curtesy,  notwithstanding  he  has  as- 
signed his  interest ;  but  the  heir  has  his  election  to  bring  his 

^Fc  ^^^  action  against  the  assignee.     Cbfcef  f  says,  "  If  the  heir  either 

iVaif«,*''(C.  t)  before  the  assignment  had  granted,  or  after  the  assignment  doth 
grant,  the  reversion,  &c.,  the  stranger  shall  have  an  action  of 

\  *  262  J  •waste  against  the  assignee,  because,  in  both  cases,  the  privity  is 
destroyed  :  in  all  other  cases  the  action  of  waste  shall  be  brought 
against  him  that  did  the  waste,  (for  it  is  in  the  nature  of  a  tres- 
pass,) unless  it  be  in  the  case  of  a  ward."  The  lord  may  elect 
the  assignee  of  the  tenant  to  be  his  tenant. 

This  case  comes  within  the  act  which  gives  the  remainder- 
man or  reversioner  an  action  of  waste  and  trespass  for  any  in- 
jury done  to  the  inheritance,  notwithstanding  ad  intervening 
estate  for  life  or  for  years. 

Suppose  a  recovery  in  an  action  against  Duncan  Graham^  for 
the  place  wasted,  and  treble  damages,  what  remedy  would  he 
have  ?  The  plaintiff  elects  to  bring  his  action  directly  against 
the  person  who  has  done  the  injury,  and  who  ought  to  pay  the 
penalty. 

(a)  ]  R,  8.  750.  {b)  1  R.  8,  754. 
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Yates,  J.,  delivered  the  opinion  of  the  Court.  This  is  an 
action  of  waste^  brought  by  the  plaintiff  against  the  assignee  of 
the  tenant  by  the  curtesy.  The  declaration  states,  that  the 
plaintiff's  right  of  inheritance  to  the  locus  in  quo  is  derived  from 
John  Graham^  as  the  person  last  seised.  It  also  states  the  pre 
vious  seisin  of  Elizabeth  Graham^  his  mother,  who  died,  leaving 
her  husband  tenant  by  the  curtesy,  from  whom  the  defendant 
holds  the  premises  by  assignment;  that  John  Graham  derived 
his  inheritance  from  the  mother ;  and  that  both  died  without 
lawful  issue.  The  waste  is  specially  stated,  and  it  then  con- 
cludes that  the  plaintiff  is  injured,  and  has  sustained  damages 
to  the  value  of  two  thousand  dollars,  and,  tlierefore,  he  brings 
suit,  &c. 

To  this  declaration  there  is  a  general  demurrer  and  joinder ; 
and  in  support  of  the  demurrer  it  is  insisted,  that  John  Graham 
was  not  so  seised  as  to  form  a  new  stock  of  descent,  and  that 
the  plaintiff  is  not  heir  at  law ;  and  if  he  be  such  heir,  that 
waste  does  not  lie  by  him  against  the  assignee  of  the  tenant  by 
the  curtesy. 

From  the  facts  set  forth  in  the  declaration,  it  docs  not  appear 
that  this  is  a  case  not  provided  for  in  our  statute  to  regulate  de- 
scents ;  and  the  common  law  governs  only  in  cases  not  provi- 
ded for  by  that  act.  It  is  stated  that  the  inheritance  is  claimed 
through  John  Graham^  the  son,  who  died  in  the  lifetime  of  his 
father,  the  tenant  by  the  curtesy.  There  can  be  no  doubt  that 
this  tenancy  suspended  the  descent,  so  that  the  inheritance  could 
^ot  be  transmitted  during  the  continuance  of  that  estate,  as  no 
stock  of  descent,  during  its  existence,  could  be  formed  by  John 
Graham.  And  as  it  does  not  appear,  by  the  declaration,  when 
the  mother  died,  or  whether  she  left  any  other  brother  or  sister 
besides  the  plaintiff  in  this  cause,  a  sufficient  title  to  the  inher- 
itance is  not  shown  to  sustain  the  action. 

But  admitting  that  the  plaintiff  is  entitled  to  the  inheritance, 
it  is  clear  he  cannot  seek  redress  from  the  present  defendant. 

il  ImL  54.  2  Inst.  301.  a.)  At  common  law,  the  assignee  of 
de  tenant  by  the  curtesy  cannot  be  sued  in  w^aste.  The  action 
ought  to  have  been  brought  against  the  tenant  himself  by  the 
heir ;  and  the  books  state  that  thereby  he  shall  recover  the  lands 
against  the  assignee,  for  the  privity  which  is  between  the  heir 
and  tenant  by  the  curtesy.  {WaTker*s  Casey  3  Cp.  23.)  So,  if 
tenant  in  dower,  or  tenant  by  the  curtesy,  grant  over  their  es- 
tate, yet  the  privity  of  action  remains  between  the  heir  and 
them,  8uid  he  shall  have  an  action  of  waste  against  them  for 
waste  committed  after  the  assignment ;  but  if  the  heir  grant 
over  the  reversion,  then  the  privity  of  action  is  destroyed,  and 
the  grantee  cannot  have  any  action  of  waste  but  only  against 
the  assignee ;  for  between  them  is  privity  in  estate ;  and  be- 
tween them  and  the  tenant  in  dower,  or  the  tenant  by  the  cur- 
tesy, is  no  privity  at  all ;  so  that,  at  law,  if  the  assignee  is  suable 
in  waste,  there  must  be  a  privity  of  estate ;  unless,  then,  the  ac- 


NEW-irORK, 

May,  1816. 

Bates 

V. 

Shraedsr. 
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NEW-YORK,  tion  against  the  assignee  is  warranted  by  the  statute,  it  i»  vaik* 
May,  1816.     properly  brought  in  this  instance. 
Bates  '^^^  section  in  the  act  (sess.  36.  ch.  56.)  (a)  does  not  author- 

V.  ize  this  action,  for,  according  to  the  decision  in  Livingston  t\ 

Sbrakd£b.  Jjaywoody  it  gives  the  reversioner  or  remainder-man  an  actioij 
of  waste  or  trespass  for  any  injury  done  to  the  inheritance,  not- 
withstanding an  intervening  estate  for  life  or  for  years ;  it  gives 
the  action  of  waste  where  waste  is  the  appropriate  remedy,  and 
trespass  where  trespass  is  the  appropriate  remedy,  but  does  not 
alter  the  law  as  to  the  requisite  privity  of  estate  between  the 
heir  and  the  tenant  by  the  curtesy^  so  that  the  principle  contin- 
ues the  same  as  to  his  assignee,  who,  without  such  privity,  is 
not  liable  in  waste. 

The  6th  and  7th  sections  of  the  act  for  preventing  w^aste, 
contain  no  authority  for  this  action ;  the  6th  gives  the  right  of 
action  to  the  heir  at  any  time  during  or  after  his  minority,  and 
the  7th  section  declares  tenants  for  life,  or  for  another's  life,  or 

[  •  264  ]  *for  term  of  years,  or  any  other  term,  liable  to  waste  after  grant- 
ing their  estates,  if  they  take  the  profits.  Neither  of  those  sec- 
tions can  be  so  construed  as  to  alter  the  law  on  the  subject,  so 
as  to  ^ve  the  heir  an  action  of  waste  against  the  assignee  of  the 
tenant  by  the  curtesy.  It  would  seem  that  such  an  action  cap 
be  brought  in  no  case,  except  where  the  heir  has  granted  over 
the  reversion,  because,  as  before  stated,  by  the  grant  the  privity 
of  the  action  is  destroyed,  and  the  grantee  cannot  have  any  ac- 
tion of  waste  but  only  against  the  assignee,  for  as  between  them 
there  is  privity  in  estate,  but  no  such  privity;  after  the  grant,  ex- 
ists between  die  assignee  and  the  tenant  by  the  curtesy.  It  is, 
therefore,  evident,  that  the  action  of  waste,  in  this  instance 
cannot  be  maintained  by  the  heir  against  the  assignee.  The  law 
is  decidedly  against  it ;  and  the  principles  in  relation  to  tenants 
by  the  curtesy  ought  to  be  strictly  applied,  in  an  action  like  the 
present,  because  the  judgment  operates  as  a  penalty,  the  recov- 
ery being  not  only  for  the  place  wasted,  but  treble  damages. 
The  defendant  is,  consequently,  entitled  to  judgment. 
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Judgment  for  the  defendant. 

(a)  1  JL  0. 750. 
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NEW-  irORK, 
May,  1816. 

Martin  and  others  against  Williams.  v-^-^v-^-/ 

Martin 

V. 

THIS  was  an  action  of  debt.  The  plaintiffs  declared  on  a  Wilhams. 
bond,  dated  the  2d  of  August,  1814,  in  the  penalty  of  10,000  ^yhg^  there 
dollars.  The  defendant  craved  oyer  of  the  bond,  the  condition  »  a  general  de- 
of  which  recited,  that  a  contention  subsisted  between  the  parties  S?atbV°*cofi* 
respecting  the  title  to  200  acres  of  land,  being  part  of  lot  No.  taining  boUi 
34,  in  the  town  of  Whitehall,  in  the  county  of  fVashington ;  and  f^uuis^^V^ff- 
that  two  actions  of  ejectment  were  proceeding  in. this  Court,  on  ment  'will  be 
the  demise  of  the  plaintifTs ;  the  one  against  Stephen  Woody  as  piiSuff!**'  *^^ 
tenant  in  possession  of  some  part  of  the  said  200  acres,  and  So,  where 
♦against  Wait  Webster ,  as  tenant  in  possession  of  some  other  ^^^r*^*  265*1 
part  thereof;  and  an  action  of  trespass  for  the  mesne  profits  es  are  assigned 
against  Reuben  Pratt,  against  whom  a  recovery  had  been  had  inadeciaraUon, 
in  an  action  of  ejectment,  on  the  demise  of  the  plaintifis,  for  JSTweS^ass?^- 
part  of  the  said  two  hundred  acres ;  and  an  action  of  ejectment  ^>  *«<*  oi*»«« 
on  the  demise  of  the  defendant,  against  the  said  Reuben  Pratt,  Seknd^t  de- 
as  tenant  in  possession  of  some  part  of  the  said  two  hundred  ?»««  generally. 
acres ;  which  said  title  and  actions,  and  the  subject  matters  {^  gh^ln Vor  Uie 
thereof,  and  all  difference,  contention,  and  demands,  concerning  piwnUff.  (a) 
the  same,  and  the  profits  of  the  said  land,  the  parties  have  plaintiff' ^^^ 
agreed  to  refer  to  the  award  of  three  persons  named  therein ;  breaches  in  lis 
and  that  it  was  agreed,  that  the  arbitrators,  in  hearing  the  proofs  wme*of*  which 
and  allegations,  and  in  making  their  award,  should  proceed  and  "«  ^J}  assign- 
govern  themselves  according  to  the  rules  of  law  and  equity  as  not,  and  the  d" 
far  forth  as  the  same  might  be  applicable  to  the  subject  matter  fen<Jant  demurs 
of  the  submission,  and  that  the  arbitrators  should  award  costs  to  mem*^  wrf"  £i 
be  paid  by  the  parties  respectively,  against  whom  they  should  p^?"  fo'  ^^ 
determine,  having  respect  to  the  several  actions  above  named ;  ^  where  pan 
and  that  the  arbitrators  should  meet  on  the  12th  of  September,  of  an  award, 
afier  the  date  of  the  bond :  therefore,  the  condition  was,  that  not^go'comcct- 
if  the  defendant,  his  heirs,  &c.,  should  observe,  &c.,  the  cdwiihUie  r^i 
award,  &c.,  which  the  said  arbitrators,  or  any  two  of  them,  justice  of  the 
should  make  in  writing,  under  their  hands  anci  seals,  ready  to  case,  the  award 
be  delivered  to  the  parties,  on,  or  before,  the  first  of  March  \l^.{b)^^'*^ 
next,  then  the  obligation  to  be  void,  &c.  And  the  defendant  „jV"*^"^^ 
then  pleaded,  that  the  arbitrators  mentioned  in  the  condition  of  3ie'^es°totbe 
the  bond,  or  any  two  of  them,  did  not  make  their  award  in  J5|^™'**'*'"(u;!S 
writing,  under  their  hands  and  seals,  of,  and  concerning,  the  penon,  whom  it 
premises,  and  ready  to  be  delivered  to  the  parties,  on,  or  before,  ^oe«no»  appear 

■V/.-'-^riio-ie?  he  has  any  ngiit 

the  first  of  March,  1815.  to  dispossess^to 

The  plaintiffs  replied,  that  the  arbitrators  mentioned  in  the  ^«^^r^^  ^  J^: 

condition  of  the  bond  met  at  Salem,  in  the  county  of  Washing-  tothem-i  r  par- 

ty,  is  void. 

(a)  Vide  Mumford  v.  FUdutghf  18  Jolau.  Rep,  457.  Wriffhi  v.  Wright,  5  Com.  Rep, 
197.  Gidney  v.  BlaJte,  11  Jo^,  Rep.  64.  Monell  v.  Colden,  infra,  395.  People  v. 
Barton  f  6  Cowen,  290. 

[b)  Vide  Jackson  v.  Ambler,  14  Johu.  Rep.  96.  Baeon  ▼.  Wilber,  I  Cowen,  117. 
Cox  V.  Jarscer,  2  Id.  638.  Stanley  v.  CfuapUl,  8  H.  235.  Brown  ▼.  Hankerton,  3  Id. 
20      Wright  V.  Wright,  5  Id.  m. 
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NEW-YORK,  ion,  on  the  23d  of  February,  1915,  and  that  two  of  the  arbitni 

May,  1816.     ^^j^  made  their  awards  in  writinff,  under  their  hands  and  seali 

Martih      ready  to  be  delivered,  whereby  they  awarded  as  follows :  First, 

V.  That  the  title  of  the  200  acres  of  land  in  question  (setting  forth 

Williams,    their  boundaries)  belonged  to  the  plaintiffs,  as  heirs  at  Taw  of 

Moses  Martin,  deceased,  and  not  to  the  defendant,  as  heir  at 

law  of  John    fVilliams,  deceased ;   abo,  that   the  said   actions 

should  be  discontinued ;  and  that  the  defendant  cause  the  said 

Wait  Webster  to  deliver  up  to  the  plaintiffs  the  possession  of 

1^  ^  %6  1      *so  much  of  the  said  200  acres  as  was  in  his  possession  on,  or 

before,  the  Ist  of  April  then  next ;  and  that  the  defendant  should 

Cy  the  plaintiffs.  63  dollars,  being  the  profits  of  so  much  of  the 
id  as  was  in  tlie  possession  of  Webster;  and  72  dollars  and 
35  cents,  being  tlie  costs  of  the  action  of  ejectment  against 
Webster;  and  that,  in  like  manner,  he  cause  Stephen  Wood  to 
deliver  up  his  possession  to  the  plaintiffs,  and  pay  them  189 
dollars,  for  the  profits  of  the  land,  and  72  dollars  and  35  cents, 
the  costs  of  the  action  of  ejectment  against  Wood;  and,  also, 
that  the  defendant  should  pay  to  the  plaintiffs  242  dollars,  for 
the  profits  of  so  much  of  the  200  acres  as  was  in  the  possession 
of  Reuben  Pratt,  and  27  dollars  and  29  cents,  the  costs  of  the 
action  for  mesne  profits  against  Pratt ;  and  that  the  defendant 
should  pay  to  the  plaintiffs  10  dollars  and  45  cents,  the  costs  of 
defending  the  action  of  ejectment,  on  the  demise  of  the  defend- 
ant, against  Pratt;  and  that  the  defendant  should  pay  to  the 
plaintiffs  the  sum  of  92  dollars  and  12  cents,  being  the  cost  of 
the  arbitration;  the  said  several  sums  to  be  paid  by  the  first  day 
of  April  then  next,  with  interest.  Of  this  award  the  defendant 
had  notice ;  and  the  plaintiffs  aver,  that  the  200  acres  of  land, 
submitted  to  the  arbitrators,  are  the  same  200  acres  described 
in  the  award ;  and  that  they  were  claimed  by,  and  belonged  to. 
some  of  the  plaintiffs,  as  heirs  at  law  ofSIoses  Martin,  deceased, 
and  to  the  others  in  the  right  of  their  wives,  being  also  heirs  at 
law  of  Martin ;  and  that  the  defendant  claimed  as  heir  at  law 
of  John  Williams,  deceased ;  and  that  Wood  and  Webster  held 
under  the  defendant,  and  were  his  tenants,  and  that  the  actions 
of  ejectment  again^  them  were  brought,  by  the  plaintiffs,  to 
recover  possession  of  so  much  of  the  said  200  acres  as  were  in 
tlie  possession  of  Wood  and  Webster,  and  that  those  actions 
were  defended  by  the  defendant  in  this  suit ;  and  the  plaintiffs 
further  aver,  that,  after  the  making  of  the  award,  the  said  sev- 
eral actions,  pending  in  the  Supreme  Court,  have  ceased,  and 
been  no  further  prosecuted  by  the  plaintiffs,  or  either  of  them, 
or  either  of  their  means,  consent,  or  procurement ;  nevertheless, 
the  plaintiffs  further  aver,  <Slc.  ;  assigning  breaches,  in  which 
the  words  of  the  award  are  pursued,  and  the  performance,  by 
the  defendant,  of  all  the  particulars  of  the  award,  severally 
negatived. 

To  this  replication  th^re  was  a  general  demurrer,  and  joinder 
in  demurrer. 
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*Z.  R.  Shepherd y  in  support  of  the  demurrer,  contended,  that  new-york, 
the  averments  in  the  replication  were  not  supported  by  the     May,  I8I6. 
aivard.     The  plaintiff  has  endeavored  to  support  the  award  by  ^^"^^^^^^ij^ 
averring  facts  dehors  the  submission.    An  award  is  in  the  nature  v. 

of  a  judgment,  and  must  be  expounded  by  itself.f    It  cannot     Williams. 
be  aided  by  the  averment  of  matters  extrinsic.  AtbiL*^^i  ^L 

Again ;  if  any  part  of  the  award  is  bad,  it  is  fatal  on  demur-  word,'  (E.)  i^ 
rer,  though  the  plaintiff,  in  his  replication,  assign  breaches  to  the  i^joiJa^'^\ 
whole.J  62. 

The  award,  in  this  case,  is  neither  certain  nor  final.  It  does  X  ^  Catna'a 
not  ^pear  what  land,  or  how  much,  the  tenants  respectively  y^i'u.'^p.mr 
held,  so  that  it  could  be  known  how  much  was  to  be  given  up.  ^o*^-  ^^ 

The  award  imposes  a  duty  on  the  defendant  which  he  cannot 
lawfully  perform,  namely,  that  be  should  cause  the  tenants  to 
quit  the  possession.  The  arbitrators  first  award,  that  the  de- 
fendants have  no  right  to  the  land,  and,  next,  that  they  should 
turn  the  tenants  out  of  possession.  An  award  that  a  stranger 
to  the  submission  sliall  do  an  act,  is  void.^  On  the  same  prin-  $  1  Ri^u  At 
ciple,  an  award  that  the  party  shall  cause  a  stranger  to  do  an 
act,  must  be  void. 

Again ;  the  award  directs  the  defendant  to  pay  the  costs  of  a 
certain  suit  brought  by  them  against  Pratt ;  but  it  ought  to  ap- 
pear that  the  plaintiffs  had  some  interest  in  the  thing  awarded. 

Crary,  contra,  contended,  that  the  averments  in  the  replica- 
tion were  merely  to  render  that  certain  in  the  submission,  or 
award,  which  might,  otherwise,  be  uncertain.  They  go  to  support 
the  award,  and  do  not  contradict  it ;  and  the  rule  is,  that  an 
averment  may,  in  some  cases,  be  admitted  to  support  an  award.  j|     lljKW^  a- 
It  is  enough  if  there  is  any  thing  in  the  submission  to  justify  the  j^.  kaym.  6I  J. 
averment.     Even  if  the  averments  are  not  supported  by  the  sub-  (a) 
mission  and  award,  it  is  very  questionable  whether  the  defend- 
ant can  take  advantage  of  it.     He  ought  to  have  craved  oyer ; 
and,  afler  setting  them  forth,  he  may  have  demurred.lT  J \\5^%\^ 

In  Adams  v.  nUloughhy,\\  the  Ck)urt  said,  that  if,  in  an  action  lA,  'Rayni 
of  covenant,some  of  the  breaches  were  wellassigned,andsome  not,  ^^^s.  |^'»<' 
and  there  was  a  demurrer  to  the  whole  declaration,  the  plaintiff  i.'s !/oAff«.i2cp. 
shall  have  judgment  for  the  breaches  which  were  well  assigned.  **0- 

Though  things  in  the  realty  may  be  submitted  to  arbitration,  j^  ^  '^^^*' 
they  cannot  be  recovered  on  the  award  .JJ    But  the  plaintiff      xiLd^Raym. 
*will  recover  damages  on  the  assignment  of  the  breaches;  and  11^,115- 
the  value  of  the  land  is  the  measure  of  damages.  [  *  263  ) 

If  one  person  submit  for  another,  he  is  bound  by  the  submis- 
sion.^^ ^  ^C^m 

The  award  that  the  suits  shall  be  no  further  prosecuted  is  Re^,  320. 
final,  and  a  perpetual  bar.||||  11 II  Pwdy  v. 

Shepherdj  in  reply,  said,  that  a  party  could  not  pay  a  sum  in  Cahu$,  304. 
lieu  of  the  duty  awarded.     The  award  ought  to  have  been  in  the 
ahemative,  either  to^ve  possession  of  the  land,  or  to  piy  so 

ia)  M'BriJe  v.  Hagan,  1  VTemMf  «  lUp.  326. 
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NEW-voRK,  much  money,  being  the  value  of  it.     The  case  of  Pope  v.  Brettf 
May,  1816.     guppoits  the  position,  that  where  an  award  in  any  part  is  void, 
Martiii      ^^  ^^^  ^^^  ^^  ^^^  parties  cannot  have  the  benefit  intended,  the 
▼.  award  is  void  in  the  whole. 

Williams. 


»s, ^tmd"^      P^^  Curiam.    Several  exceptions  have  been  taken  to  the 
iiAi  RoU.Ab.  award ;  such  as,  that  it  is  uncertain,  not  final,  and  requires  the 
^^'  ^'  ^'         defendant  to  do  impossible  acts,  in  obliging  strangers  to  give 
up  the  possession  of  lands  to  the  plaintiffs. 

It  will  not  be  necessary  to  discuss  or  consider,  with  great 
minuteness,  several  of  the  points  insisted  on.  If  it  be  conceded 
that  the  award  is  void,  so  far  as  respects  the  defendant's  causing 
Webster  and  Wood  to  deliver  up  possession  of  the  lands  they 
held,  on  the  ground  of  uncertainty  in  regard  to  the  extent  of 
their  possessions,  and  on  the  ground  that  the  defendant  is  re- 
quired to  cause  strangers  to  the  award  to  do  acts,  still  it  does 
not  follow  that  the  whole  award  is  bad,  or  that  the  demurrer  is 
well  taken.  It  is  a  principle  thoroughly  settled,  that,  if  a  dec- 
laration contain  gooid  and  bad  counts,  and  there  is  a  general 
demurrer  to  the  whole,  judgment  must  be  for  the  plaintiff.  (3 
Caines^s  Rep.  89.)  Asam ;  if  a  plaintiff,  in  his  declaration,  assign 
breaches,  and  some  of  which  are  well  assigned,  and  some  not, 
on  a  demurrer  to  the  whole  declaration,  the  plaintiff  shall  have 
judgments  for  the  breaches  which  are  well  assigned.  (Adams 
v.  Willoughbyy  6  Johns.  Rep.  65.)  This  latter  rule  is  strictiy 
applicable  to  this  case  ;  for  the  plaintiffs  had  their  election,  either 
to  bring  an  action  of  debt  on  the  award,  or  to  pursue  the  method 
they  have  adopted ;  in  which  case  Kyd  (on  Awards,  280.)  says, 
the  whole  question  arises  on  the  replication  '^  as  on  an  original 
declaration."  The  principle  that  a  replication  bad  in  part  is 
bad  in  whole,  is  not  applicable  to  such  a  case.  The  prmciple 
I  *  269  ]  ^means  substantial,  constituent  parts  of  a  replication,  and  does 
not  reach  a  case  where  the  question  relates  merely  to  the  dam- 
ages a  party  is  entitled  to  recover.  Testing  this  replication  by 
these  rules,  it  is  clearly  good ;  the  recitals  preceding  the  sub- 
mission, and  the  very  object  of  the  submission,  show,  satisfacto- 
rily, that  the  parties  were  respectively  clumants,  as  owners  of 
the  200  acres  of  land  stated  in  the  submission.  The  suits,  in 
relatiM  to  which  the  arbitrators  awarded,  were  distinctly  sub- 
mitted ;  the  subject  matter  of  these  suits,  the  profits  of  the  land, 
and  all  differeoces,  contentions,  and  demands  concerning  them, 
and  the  costs  of  those  suits.  It  was  not  necessary  to  aver,  that 
the  persons  mentioned  to  be  in  possession  were  the  tenants  of 
the  defendant ;  that  is  to  be  inferred  from  the  recitals  and  sub- 
mission ;  but  if  they  were  not  tenants,  the  defendant,  claiming 
to  be  the  owner  of  the  land,  saw  fit  to  submit  the  title,  the 
mesne  profits,  and  the  costs  of  the  specified  suits,  and  he  is 
bound  by  the  event. 
f  It  was  urged,  that  if  the  award  were  void  in  requiring  the  de- 

fendant to  dispossess  the  tenants,  then,  inasmuch  as  that  part 
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of  the  award  which  directed  the  suits  to  cease,  would  also  fail,  new- YORK, 
tlie  award  woula  be  void  in  totOy  for  want  of  mutuality.  *^y'  ^**^' 

The  delivery  of  possession  is  wholly  disconnected  with  the  ^scmermTr^ 
cessation  of  the  suits  ;  they  are  terminated  by  the  award,  and,        horh 
consequently,  this  award  does  not  fall  within  the  principle  that        ^\^ 
that  part  of  the  award  which  is  void  is  so  connected  with  the 
rest  as  to  affect  the  iustice  of  the  case  between  the  parties ;  and, 
therefore,  the  award  is  void  only  pro  tanto. 

We  are  of  opinion  that  the  award  is  void  as  respects  the  de- 
livery of  possession  by  the  tenants,  for  it  does  not  appear  that 
the  defendant  has  the  right  or  power  to  dispossess  them :  he  is, 
therefore,  required  to  cause  strangers  to  the  award  to  do  acts 
which  he  cannot  control. 

Judgment  for  the  plaintliTs^  accordingly. 


*ScHERMERHORN  Ogainst  HuLL.  [  *  270  ] 

IN  ERROR,  to  the  Court  of  Common  Pleas  of  the  county    The  discbarjSB 

otCobmbia.  ...  byTTO'S? 

This  was  an  action  of  assumpsit ^  which  was  tried  at  the  May  three  justices, 
term  of  the  Court  below,  in  1815,  and  was  brought  to  recover  iTv3idii^*Sr 
the  value  of  the  services  of  two  of  the  plaintiff's  children,  a  boy  the  indeDtoras 
and  girl,  who  went  into  the  defendant's  employ  in  the  latter  £,  mMtS^from 
part  of  February,  1812,  and  continued  with  him  until  "Jit/y,  seiUnr  them  up 
1814,  when  they  absconded  from  the  defendant.  To  bar  the  ^  ^^forl? 
plaintiff's  right  of  action,  the  defendant  offered  to  show  inden-  gainst  him  1 1 
tures  of  apprenticeship  by  the  overseers  of  the  poor  of  the  city  JJ^^^J^'il^I^I 
of  Hudson,  with  the  consent  of  the  mayor  and  recorder,  bind-  vices  of  the  ap- 
ing these  two  children  as  poor  of  the  city  of  Hudson,  to  the  de-  ^'whereaper 
fendant,  in  the  usual  form.  It  appeared,  that  the  plaintiff  ap-  wa  is  relieved, 
plied  to  one  of  the  overseers  of  the  poor  of  Hudson,  for  assist-  pUcaUonrbv^M 
ance,  who,  considering  him  a  proper  subject  for  relief,  furnished  overseer  of  the 
him  with  a  load  of  wood,  in  February,  1812,  and  other  articles  K^iJloS'^^der 
in  the  years  1812, 1813,  and  1814;  but  no  order  for  this  purpose  fortbatpirnKwe, 
had  ever  been  given  by  a  magistrate.  It  further  appeared  that,  {©  mUiS^'SS 
in  February,  1812,  the  defendant  applied  at  the  plaintiff's  house,  overseers  of  the 
in  Hudson,  to  hire  the  children ;  that  the  children  and  parents  K^Vhiidrel*©/ 
consented,  and  that  he  took  them  from  thence ;  that,  on  the  •«<=!»  person  as 
3d  o{  March  following,  the  children  were  bound  to  the  defend-  8^.  tff^t 
ant  by  the  overseers  of  the  poor,  without  the  knowledge  or  of  the  order  on- 
consent  of  their  parents.  In  July,  1814,  the  son  was  discharged,  ^esUo^'on  the 
by  an  order  of  three  justices,  from  his  indentures ;  the  defend-  Mitiemcnt  of 
ant  appealed  to  the  sessions,  but  abandoned  his  appeal ;  and  a  ^ounuT^aSd 
habeas  corpus  beinff  allowed  for  the  daui^hter,  the  defendant  cave  not  invaiidaiing 

r  -Tt    1        •     1      X  o  '  °  the    iodeDlures 

her  up,  with  her  mdentures.  of  apprentice. 

The  admission  of  the  above  evidence  was  objected  to  on  the  «J»P;  ^  fe***  so 

part  of  the  plaintiff,  but  the  objection  was  overruled  by  the  ventre  mutei 

Court,  who  charged  the  jury  that  the  plaintiff  was  entitled  to  from  twin^  them 

^  <*     -I  f  as  a  defence  ui 

an  action  to  recover  the  value  of  the  services  of  the  apprtntic* 
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NEW-YORKy  recover  for  the  services  of  the  children,  only  from  the  time  of 
^2!  ^^'  r  ^^"^^  going  ^o  ^®  defendant,  in  February^  until  the  date  of  the 
indentures,  in  March ;  and  the  jury,  accordingly,  found  a  verdict 
for  the  plaintiff  for  five  dollars.  To  the  admission  of  the  evi- 
dence, and  the  charge  of  the  Court,  the  plaintiff  excepted,  and 
*ia  writ  of  error  having  been  brought,  the  case  was  submitted 
without  argument. 

Yates,  J.,  delivered  the  opinion  of  the  Court.  The  dis- 
charge of  the  apprentice  by  the  justices,  under  the  statute,  can- 
not affect  the  validity  of  the  indentures  as  to  any  time  of  service 
rendered  previous  to  their  interference ;  and  the  master,  upon 
that  ground,  cannot  be  prevented  from  defending  himself  in  a 
suit  like  the  present,  by  showing  that  there  could  be  no  indebt- 
edness for  such  services,  because,  at  that  time,  they  were  his  in- 
dented apprentices. 

The  act  concerning  apprentices  and  servants,  (1  jR.  L.  138, 
139.)  (a)  gives  power  to  three  justices,  or  to  the  mayor,  record 
er,  and  aldermen,  of  any  city,  or  any  three  or  more  of  them,  ta 
discharge  an  apprentice  from  his  indentures,  upon  complaint  by 
him  made,  touching  any  misusage,  refusal  of  necessary  pro- 
visions or  clothing,  cruelty,  or  other  ill  treatment ;  those  acts, 
arinng  after  the  indentures  are  in  operation,  and  the  subsequent 
decision  of  the  justices,  4Slc.,  cannot  deprive  the  master  of  the 
benefit  of  the  services  before  rendered. 

The  4th  section  of  the  above-mentioned  act,  (1  JR.  L.  136.)  (b) 
gives  authority  to  the  overseers  of  the  poor,  with  the  consent  oi 
the  mayor  and  recorder  of  Hudson,  to  bind  out  any  child,  who 
is,  or  shall  be,  chargeable,  or  whose  parents  are,  or  shall  become, 
chargeable  to  the  city,  or  shall  beg  for  alms. 

The  evidence,  in  this  case,  shows  that  the  father  of  the  chil- 
dren applied  to  the  overseers  of  the  poor  for  relief,  and  that,  in 
February,  1812,  a  load  of  wood  had  been  given  to  him,  and,  by 
the  account  annexed  to  the  case,  it  would  seem,  that  assistance 
had  been  afforded  to  him  both  before  and  after  the  date  of  the 
indentures ;  it  is,  however,  urged,  that  the  overseer  of  the  poor, 
in  extending  the  relief  asked  for,  had  not  obtained  a  previous 
order  from  a  justice,  and,  therefore,  all  this  was  done  by  him 
without  authority,  which  was  necessary  to  make  the  children 
paupers  under  the  act ;  and,  unless  they  were  so,  no  power  ex- 
isted to  bind  them  out.  I  do  not  think  that,  under  the  act, 
those  indentures  were  executed  by  persons  having  no  authority  ; 
the  act  gives  the  power  when  alms  are  asked ;  and  the  father 
(if  not  a  legal  pauper)  asked  and  received  alms  for  himself  and 
the  children,  and  this  alone  was  sufficient  to  warrant  the  bind- 
ing, at  least  so  far  as  to  prevent  a  recovery  by  the  father  fot 
[  *  212  ]  *the  services  of  the  children  at  any  time  after  date  of  the  inden- 
tures, and  before  the  children  were  discharged  by  the  justice 
The  father,  at  the  time,  was  a  pauper  in  fact,  and  had  been 

(a)  2  R.  a.  159.  {b)  2  R.  8. 155. 
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relieved  by  the  overseers  of  the  poor ;  and  his  neglect  to  obtain  NEW- YORK, 
the  order  was  an  aflfair  between  him  and  the  corporation  of  the  ,,^^^ifJ5i?*^ 
city  of  Hudson,  and  would  have  been  a  sufficient  reason  for      Libaoh 
them  not  to  have  allowed  the  account ;  the  order  is  only  re-  v- 

qaired  to  prevent  imposition  in  expenditures  of  this  nature,  and  awtiitk. 
if  the  corporation  will  allow  the  account,  it  is  sufficient ;  the 
plaintiff  and  his  family  having  been  relieved  at  the  expense  of 
the  city,  by  an  overseer  of  the  poor,  on  his  own  application,  they 
were  paupers  within  the  meaning  of  the  act.  The  Court  below 
did  right  in  receiving  the  indentures  in  evidence,  and  charging 
the  jury  that  the  plaintiff  was  entitled  to  recover  the  amount  of 
the  services  rendered  before  the  binding,  and  no  more ;  and  the 
verdict  has  been  given  according  to  the  charge.  The  judgment 
in  the  Court  below  must  be  affirmed. 

Judgment  affirmed. 


Labagh  and  wife  against  Cantine  and  others,  heirs  and 

devisees  of  Cantine* 

THIS  was  an  action  of  debt,  on  a  bond  executed  to  the  wife  Where,  in  am 
of  the  plaintiff,  Labagh,  when  sole,  by  John  CcmHne,  brought  Spl^t  iS« 
against  the  defendants,  as  heirs  and  devisees.  The  defendants  and  devisees, 
pleaded  that  they  have  not,  nor  at  the  time  of  the  commence-  5ead**rkiw^ 
ment  of  this  suit,  nor  at  any  time  before  or  since,  had  any  deaeeru,  the 
lands,  tenements,  or  hereditaments,  by  descent  or  devise,  from  &'j"*i£it"*5iley 
the  said  John  Cantine,  deceased ;  and  this  they  are  ready  to  *«wl  •»•««»  by 

_,^«;r,-     *,^  descent    before 

verify,  dLC.  exhibiUnff     the 

The  plaintifllB  replied,  that  they  ought  not  to  be  barred,  &c.,  wii,  ma3r  con- 
because  they  say  that  the  defendants,  after  the  death  of  John  ve^^caSo.    * 
Cantine,  and  before  the  day  of  exhibiting  the  Ull  of  them,  the 
plaintiffs  had  divers  lands  or  tenements,  by  descent  or  devise ; 
and  this  they  are  ready  to  verify,  &c. 

To  this  repticatioA  the  defendants  demurred  specially,  show- 
ing for  cause  of  demurrer,  that  the  replication  denies  the  whole 
*of  the  defendants'  plea,  yet  concludes  with  an  averment  and  [  •  273  ] 
prayer  of  judgment  for  debt  and  damages,  whereas  it  ought  to 
have  concluded  to  the  country,  <fec.  The  plaintiffs  joined  in 
demurrer. 

Cantine,  in  support  of  the  demurrer,  contended,  that  the  rule 
of  pleading  was,  that  where  there  was  an  affirmative  on  one  side, 
and  a  negative  on  the  other,  and  no  new  matter  alleged,  the 
plea  must  conclade  to  the  country .f  n*  n^TjiJS! 

Van  Vechten,  contra,  contended,  that  the  plea  was  according  Mn$.      tUp. 
to  all  the  precedents.     To  a  plea  of  riens  per  descent,  the  plain-  ^^-  ^^ 
tiff  may  reply,  either  that  the  defendant  had  assets  by  descent,     1 1    c/atty'M 
at  the  time  of  the  commencement  of  the  suit,  or  between  that  £?*^?^*^ 
time  and  the  death  of  the  ancestor.^    The  act  (1  .V.  R.  L.  317.  ftj 

229 


273  CA«ES  IN  THE  SUPREME  COURT 

HEW'YORK,  sess.  36.  ch.  93.  s.  2.)  (a)  is  like  the  act  of  3  and  4  TF.  &  M. 

May,  1816.     ^^i.  5. ;  and  the  replication  given  by  the  statute  concludes  with 

Labigh      ^  verification^^  and  the  defendant,  in  his  rejoinder,  must  take 

V.  issue  on  the  allegation.    This  case  is  an  exception  to  the  general 

^^""^"     rule  of  pleading,  as  to  the  conclusion. 

I'Jk^*  c/^!  Om^iwe,  in  reply,  said,  that,  in  England,  there  may  have  been 
fiss.  2  Rieh'  a  rcason  for  this  form  of  replication,  which  does  not  apply  here. 
^5^296^.^'  "^here,  though  the  judgment  be  general,  only  half  the  lands 
XiReiLAbr,  could  be  taken.|  Here  all  the  lands  are  liable.  By  rejoining 
71,  72.  Sir  to  the  replication,  nothing  new  could  be  put  at  issue  which  wai 
^"m'^s  not  fully  put  at  issue  by  the  plea. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.    The  de 
fendants  have  demurred,  specially,  to  the  replication,  becaus 
It  concludes  with  an  averment,  when  it  should  have  concluded 
to  the  country. 

The  defendants  are  sued  as  heirs  and  devisees  of  John  Can- 
tine,  under  the  statute.  (1  12.  L.  316.)  (b)  The  plea  states, 
'^  that  they  have  not,  nor  at  the  time  of  the  commencement  of 
this  suit,  nor  at  any  time  before  or  since,  had  any  lands,  (tc, 
by  descent  or  devise,  from  the  said  John  Cantine,  deceased ;  '* 
concluding  with  a  verification.  The  plaintiffs  reply,  according 
to  the  statute,  "  that  the  defendants,  after  the  death  of  the  said 
John  Cantine,  their  father,  and  before  the  day  of  exhibiting 
[  *  274  ]  *their  bill  against  the  defendants,  had  divers  lands,  &c.,  by  de- 
scent, or  devise,  from  their  father ; "  concluding  with  a  veri- 
fication. 

If  the  pleadings  were  tested  by  the  principles  applicable  to 
pleadings  in  other  cases,  the  demurrer  must  prevail ;  (1  Saund, 
103.  106.  1  Chitty,  615.,  and  1  Johns.  Rep.  516.)  for  it  is  a 
general  and  established  rule,  that,  when  there  is  an  affirmative 
on  one  side,  and  a  negative  on  the  other,  the  conclusion  should 
be  to  the  country. 

Cases  of  this  description,  however,  seem  to  be  an  exception. 
The  2d  section  of  the  act  before  referred  to,  is  a  transcript  of 
the  3  and  4  TV.  &  M.  ch.  5.  sect.  5. ;  and  it  renders  heirs  who 
alien  the  land  before  suit  brought,  liable  for  the  value.  The 
4th  section  of  our  statute,  which  is  a  transcript  of  the  6th  sec- 
tion of  the  same  British  statute,  authorizes  the  heir  to  plead 
riem  per  descent  at  the  time  of  the  commencement  of  the  action, 
and  the  plaintiff  may  reply,  that  the  heir  had  lands,  &c.,  from 
his  ancestor  before  commencement  of  such  action.  These  stat- 
utes were  intended  to  remedy  the  common-law  rule,  which  was, 
that,  if  the  heir  had  bona  fide  aliened  the  lands,  which  he  had  by 
descent,  before  the  commencement  of  the  action,  he  might  dis- 
charge himself  by  pleading  that  he  had  nothing  by  descent,  at 
the  time  of  suing  out  the  writ  or  filing  the  bill.  A  replication, 
under  the  statute,  would  not  precisely  meet  a  plea  that  the 
heir  had  nothing  by  descent  at  the  time  of  the  commencement 

(a)  2  R.  a.  454.  {b)  %IL8,A^ 
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of  the  action  ;  and,  consequently^  it  has  been  held^  that  such  a  NEW-york« 
replication,  to  such  a  plea,  must  conclude  with  a  verification ;  JJJjJj^Jfi^ 
(2  Satmd.  n.  4.)  and  so  are  the  precedents.     (2  ChitiyU  PL      martiv 
473.  617.)     In  this  plea  it  is  alleged,  that  the  defendants  had  v. 

not,  at  the  tinae  of  the  commencement  of  this  suit,  nor  at  any    ^tillwbll 
time  before  or  Hncey  any  lands,  &c.,  by  descent,  &c. 

It  would  seem,  that  a  replication  that  they  had  assets  before 
the  commencement  of  the  suit  under  the  statute,  though  it  neg« 
atives  one  of  the  periods  stated  in  the  plea,  must,  nevertheless, 
conclude  with  a  verification.  The  propriety  of  this  might  well 
be  doubted,  but  it  is  sanctioned  by  the  most  approved  prece- 
dents, and  we  think  it  proper  to  adhere  to  those  precedents. 

Judgment  for  the  plaintiffs,  with  leave  to  amend  on  payment 
of  costs. 


•Martin  against  Stillwell.  [•275] 

THIS  was  an  action  of  slander.    The  declaration  contained     Charging  Uw 
six  counts.     In  the  first  four  counts  the  plaintiff  alleged  a  spe-  ^S^n^  abaw^ 
cial  damage,  in  the  proof  of  which  she  failed  on  the  trial.    In  dy  booae  a  ae 
the  fifth  count,  the  words  charged  to  have  been  spoken  by  the  uSJ^^i^g^Tb: 
defendant  were,  "Mrs.  Martin  (the  plaintiff)  kept  a  bawdy  dictabieofleoce. 
house  in  George^s  street,"  meaning  a  certain  street  in  the  city  SI!^iJI3f.?^' 
of  Netv-TorJc ;  and  in  the  sixth  count,  the  words  charged  were, 
"  she  kept  a  bawdy  house  in  George^ s  street."    At  the  trial,  be- 
fore Mr.  Justice  Flatty  at  the  &sex  circuit,  in  June^  1815,  a 
verdict  was  found  for  the  plaintiff  on  the  two  last  counts ;  and 
it  was  now  moved  to  arrest  the  judgment,  on  the  ground  that 
the  words  were  not  actionable. 

Skinner,  in  support  of  the  motion. 

Z.  iZ.  Shepherd,  contra. 

Per  Curiam.  In  BrooJcer  v.  Cojtn,  (5  Johns.  Rep.  191.)  on 
demurrer  to  tlie  first  count  in  the  declaration,  <&c.,  the  words 
were,  "  She  is  a  common  prostitute,  and  I  can  prove  it ; "  and 
this  Court  decided  that  those  words  were  not  actionable.  The 
law,  as  to  what  words  are  actionable,  is  settled  in  that  case,  and 
the  following  rule  was  laid  down  as  the  safest,  and  one  which 
the  cases  warranted,  viz.  "  In  case  the  charge,  if  true,  would 
subject  the  party  charged  to  an  indictment  for  a  crime  involving 
moral  turpitude,  or  subject  him  to  an  infamous  punishment, 
then  the  words  would  be,  in  themselves,  actionable." 

If  this  rule  is  to  govern  the  decision  in  this  cause,  then  the 
present  motion  must  be  denied,  because  there  is  no  doubt  that 
keeping  a  bawdy  house  is  a  common  nuisance,  and  that  the  per- 
son keeping  it  is  liable  to  an  indictment.  The  words  here,  as 
laid  in  the  5th  and  6th  counts  of  the  declaration,  are,  "  Mrs. 

{a)  Vide  Widng  r,  Oifer,  supra,  124.    Demurest  ▼.  Harding,  6  Cowen,  76. 
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NEW-VORK,  Marttn  kept  a  bawdy  house  in  George^s  street."  "  She  kept  a 
_Jj2lJ5I^  bawdy  house  in  George's  street,"  wmch  words  (if  true)  wouM 
have  subjected  her  to  an  indictment ;  and,  although  the  punish* 
ment  for  this  offence  could  not  have  been  infamous,  yet,  accord- 
ing *to  the  above  rule,  it  would  have  been  for  a  crime  evidently 
involving  moral  turpitude:  these  words  are,  consequently,  in 
themselves  actionable,  and  the  motion  in  arrest  must  be  denied. 

Motion  denied. 


Cook  against  Howard. 
A  rapture,  and      IN  ERROR,  to  the  Court  of  Couimou  Pleas  of  the  county 

a  I      immediate    _r    \7?«„_^- 

rt.H,  lure,  does  ^1  JStagara.  ,    ,     . 

n< .  <icvesi  the  This  was  au  action  for  trespass,  de  boms  asportatisy  for  taking 
[lig.n^'o^S*  a  horse  belonging  to  the  plaintiff.  The  defendant  pleaded,  1. 
pHpcrtvtak'.  Not  guilty.  2.  That  the  horse  was  the  property  of  the  United 
[and  'd^'^Tt  StaUs,  and  that  one  Major  Garner,  of  the  25th  regiment  of 
vest  in  the  cap-  United  States*  infantry,  and  senior  officer  and  commandant. 
ui^aAer^  t^  Commanded  the  defendant,  being  a  captain  in  the  said  regiment, 
mination  of  the  to  take  the  horsc,  and  deliver  him  to  the  quarter-master  of  the 
be tilenduriitf  regiment ;  that  the  defendant  took  the  horse,  by  virtue  of  such 
the  battle,  the  order,  and  delivered  him  to  the  quarter-^naster,  which  are  the 
ginaT  owmjr^'is  Same,  &c.  To  the  secoud  plea,  the  plaintiff,  protesting,  &c., 
not  devested,  replied,  that  the  defendant  took  the  horse  of  his  own  wrong, 
rr^"th^eDe!^^,  *^^  traversed  that  the  United  States  were  lawfully  possessed  of 

in  a  war  on  laud,  the  Said  horSC. 

Im^'rcTpIof  JhS  The  cause  was  tried  in  the  February  term,  1815,  of  the  Court 
rarMor.  bcIow,  and  it  was  proved  on  the  trial,  that  the  horse  in  question 

i..^iongTn|'?I!ure  had,  previously  to  the  19th  of  December,  1813,  been  delivered 
I'mted  States,  to  ouc  St.  Joku,  (who  then  acted  as  a  wagon  master,)  by  a 
i;irencinv"an5  deputy,  or  assistant  quarter-master  general  of  the  United  States; 
shortly  after  re-  that,  on  the  19th  of  December y  when  the  enemy  drove  the  inhab- 
piai^nliff;  ^  who  itants  from  LewistoHy  the  horse  was  taken  from  St.  John,  by 
continued  in  the  an  Indian  in  the  service  of  Great  Britain;  that,  immediately 
[  *  277  ]  ^ter  taking  him,  the  Indian,  on  the  horse,  pursued  the  plain- 
possession  unUi  tiff,  who,  with  othcrs,  was  fleeing  from  the  enemy ;  that  the 
rronTi^mhytbe  plaintiff  dischar^d  a  gun,  or  musket,  at  the  Indian,  who  fell 
defendant,  an  from  the  horsc  (as  was  believed)  dead  ;  that  the  plaintiff  shortly 
mvoHhe  UnSed  Softer  took  the  horsc,  and  kept  him  in  his  possession  until  the 
*^'i'"'h  *^d"^  month  of  AprU,  1814,  when  the  defendant,  being  an  officer  of 
of  *a*Mi^Hir  the  United  States^  army,  acting  in  pursuance  of  an  order  from 
Ilt5i7'  ihai  The  *"*  officcr  Commanding  a  detachment  of  United  States*  troops, 
i)iahiiiflr  ^couid  stationed  near  where  the  horse  was  kept,  took  the  horse  from  a 

fnaintain  an  ac- 
tion of  trespass  against  the  defendant  to  recover  the  vahie  of  the  hofw,  bo  antherit^r  from  the  United  Slates, 
to  take  the  horse,  naviog  been  shown  by  the  deiendaot ;  and  it  is  to  be  prHumed,  until  the  contrary  be  shown, 
that  the  United  Stutet  never  intended  to  interpose  any  claim  to  the  property. 

In  trespass,  de  borne  eaporioHet  tfie  defendant  cannot  show  property  in  a  stranger  j  ahhough  it  is  otherwise 
«n  trover,  (a) 

{a)  Aikin  ads.  Butk,  1  WendeWe  Rep,  466.  Mar^  v.  Berry,  7  Cow.  Rep,  dU.    Uurd  v.  Wett,  7  Cms. 
Rep*  752. 
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stable,  and  informed  the  plaintiff  that  he  had  taken  the  horse  new.york, 
as  the  property  of  the  United  States.  v^^^^^^it^ 

The  Court  below  charged  the  jury  that  the  defendant  could  q^^^j^ 
acquire  no  property  in  the  horse  until  adjudication,  by  a  Court  ^  j. 
of  the  United  States,  and  that  the  defendant  was  justified  in 
taking  the  horse,  the  commandant  of  the  detachment  having  a 
right  to  give  the  order  which  he  did.  The  jury  found  a  verdict 
for  the  defendant  below ;  and  a  bill  of  exceptions  having  been 
tendered,  by  the  plaintiff,  to  the  opinion  of  the  Court,  the  cause 
was  removed  into  this  Court  by  writ  of  error. 

N.  Williams,  for  the  plaintiff  in  error,  contended,  1.  That,  by 
the  capture  and  recapture,  the  property  in  the  horse,  by  the 
common  law,  became  vested  in  the  plaintiff.     There  is  a  differ- 
ence between  the  law  of  nations  and  the  common  law,  on  this 
subject.     By  the  latter,  the  subject  was  entitled  to  goods  taken 
from  an  enemy  of  the  king,  in  time  of  war.f    He  who  takes    +  ^  ^^-  ^j: 
such  goods  from  the  enemies  of  the  king,  which  were  before  v.  Con^tu^^ 
taken  from  an  Englishman,  shall  have  it,  as  a  thing  gained  in  l^i^l'^' 
battle,  and  not  the  king,  the  admiral,  nor  the  party  to  whom  ^Propej^,]^'. 
the  property  was  before,  because  the  party  did  not  come  freshly  ^  38. 
the  same  day  it  was  taken  from  him,  and  before  sunset,  and 
^laim  it.t    This  is  the  common  law  of  England.     It  is  also  the  ^^^  ^^  ^^ 
law  of  war,  in  ancient  and  modern  times.     It  is  a  principle  of  ty',  (d.)  'J^' 
public  policy.     The  question  is  to  be  decided  rather  by  the  ^'  3^yj^j^' 
common  law  than  the  law  of  nations ;  but  the  law  of  nations,  chittd»,fi.9£ 
on  this  subject,  is  no  less  clear  and  decisive.     A  recapture  is  ^^^^/^'^' 
considered  as  a  capture  from  the  last  possessor,  and  the  last  i4.'  s.  c.  cited 
captor  acquires  the  right  of  property  in  the  goods  taken.     It  is  ^  ^«^-  ^'^^ 
true  most  of  the  writers  lay  it  down,  that  the  right  of  postlimi- 
nium,  in  regard  to  movables,  continues  during   twenty-four 
hours  after  the  capture ;  and  such  seems  to  be  the  generally-re- 
ceived principle,  *though  some  writers  even  contend,  that  the      [  *  278  ] 
booty  mjjst  be  carried  intra  prasidia,  before  the  property  is 
changed.^     Vattel  says,  that  tne  property,  in  movables,  is  ac-  ^  ^r.^^^" 
quired  the  very  moment  they  come  into  the  power  of  the  enemy,  m,'vaaei,  b[ 
and  if  he  sells  them  to  neutrals,  the  first  proprietor  has  no  right  ^c.  13. «. 'i96. 
to  reclaim  them,  (a)    The  space  of  twenty-four  hours,  as  well  0/3.^11  12! 
as  the  custom  of  the  sea,  in  this  respect,  is  an  institution  of  the  ?!^'  ^'  ^^ 
pactitious  or  conventional  law  of  nations,  or  of  custom,  or^  in 
short,  of  the  civil  law  of  certain  states.     It  is  not,  then,  a  prin- 
ciple of  the  universal  law  of  nations,  that  the  goods  must  re- 
main twenty-four  hours  in  the  possession  of  the  captor  before 
the  property  is  changed.     And  the  civil,  or  common  law  of 
England,  has  settled  this  question  as  to  goods  taken  from  an 
enemy  on  land.    Blac7cstone\\  lays  down  the  rule  already  men-     l^BL  Com 
tioned,  that  ^^  if  an  enemy  take  the  goods  of  an  Englishman, 

(a)  La  propriete  d*M  ehoaes  moHIiares  ttt  acmntt  a  Pmemi  du  moment  qi^eUei  9onl  en  m 
pmttaaee ;  et  t'U  let  vend  ehez  nations  neutrcMf  le  premiere  proprietinrt  neat  p<rint  en  droU 
de  le*  revendufner.    Droit  de»  Gene.  lib.  3.  cb.  13.  f.  V,l6. 
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NEW-YORK,  which  are,  afterwards,  retaken  by  another  subject  of  the  king* 

_5J2j^^2i^  dom,  the  former  owner  shall  lose  his  property  therein,  and  it 

shall  be  indefeasibly  vested  in  the  second  taker,  unless  they 

were  retaken  the  same  day,  and  the  owner,  before  sunset,  put 

in  his  claim  of  property."     And  this,  he  says,  was  agreeable  to 

the  law  of  nations,  as  understood  in  the  time  of  Grotitu,  even 

as  to  captures  at  sea.     The  only  case  to  be  found  in  any  writer, 

is  that  mentioned  by  Vattely  of  the  town  of  Lderre^  which  was 

wif^JTIib"  ^^^  ^"^  retaken  on  the  same  day.f    The  claim  put  in,  in  this 

15  '  case,  was  not  until  six  months  after  the  recapture. 

2.  As  to  the  necessity  of  condemnation^  it  is  not  denied,  in 
regard  to  maritime  captures,  that  it  may  be  necessary  to  confinn 
the  property  in  the  captor.     Such  api>ears  to  be  the  law  as  un- 

I  chitt^a  L.  derstood  in  England^  and  in  this  state.<^     But,  as  to  captures 

if  lad.'  Ouin^i  ^^  ^^"^  ^^^^  ^  public  cuemy,  they  are  not  the  proper  subjects 

Rob.  Adm,  idi.  for  judicial  proceedings,  by  libel  and  condemnation.     No  mar- 

236^1277  m^  itime  Court  can  have  jurisdiction  in  such  a  case.||     In  Le  Caux 

^  1    Jofou.  V.  Eden,^  Lord  Mansfield  observed,  that  '^  as  to  plunder,  or 

^-  ^®2.         booty,  in  a  mere  continental  land  war,  without  the  presence  or 

iJe^iOT*  ^^^  intervention  of  any  ships,  or  tlieir  crews,  it  never  has  been  im- 

ir  Doug.  Rep.  poi'^^^l  enough  to  give  rise  to  any  questiomabout  it.     It  is  often 

614.  note.       *  given  to  the  soldiers  on  the  spot ;  or  wrongfully  taken  by  them, 

contrary  to  military  discipline.     If  there  be  any  dispute,  it  is 

[  *  279  ]      ^regulated  by  the  commander-in^hief.    There  is  no  instance  in 

history  or  law,  ancient  or  modem,  of  any  question,  before  any 

legal  judicature,  ever  having  existed  about  it  in  this  kingdom." 

Suppose,  however,  that  an  adjudication  of  some  Court  is 

necessary  to  confirm  the  property  of  the  captor ;  shall  not  his 

possession  be,  in  the  mean  time,  protected  ?    He  has,  at  least, 

an  inchoate  right  of  property,  which  cannot  be  devested  by 

tti  WiU^Rep.  force.ft 

3.  But  what  authority  had  the  defendant,  in  this  case,  to 
seize  the  horse  ?  Has  every  military  officer  power  to  take,  by 
force,  from  the  possession  of  a  citizen,  the  property  even  of  the 
United  States  1  It  would  be  a  most  dangerous  and  oppressive 
power,  if  it  existed ;  but  the  authority  of  the  defendant  to  touch 
this  property  is  wholly  denied.  If  any  officer  had  that  power, 
it  must  be  a  quarter-master  of  the  army,  who  has  the  superin* 
tendence  of  the  public  property,  in  war,  of  the  United  States^ 
and  who  gives  security  for  the  faithful  performance  of  his  duty. 
If,  then,  this  defendant  had  no  authority  to  seize,  he  has  been 
guilty  of  a  trespass. 

Hawley,  and  Parker^  contra.  The  capture  of  the  horse,  in 
this  case,  was  followed,  ahnost  immediately,  by  a  recapture. 
The  capture  by  the  hostile  Indian  did  not  transfer  the  property 
to  him.  This  case  must  be  decided  by  the  law  of  nations. 
^^S^'pi'L'  Grotiu^Xt  lays  down  the  rule  on  the  subject:  "Things  are  said 
i'e.  6. 1. 3.  '  to  be  taken  ia  war,  when  they  are  so  detained,  that  the  first 
owner  has  lost  all  probable  hopes  of  recoveiing  them,  and  can* 
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not  pursue  them."    And  he  explains  that,  when,  in  other  places,  new-york, 
it  is  said  that  eoods  taken  belong  immediately  to  the  captors,  (a)  yj^![^^^^i^ 
it  is  to  be  understood  that  they  continue  so  long  in  their  pos-        ^ok 
session  that  the  hope  of  recovering  them  is  gone.    The  rule,  as  v. 

to  24  hours'  possession,  he  calls  a  new  or  modern  doctrine.        ^^^^^ 
BjpJcenhoeJc  recognizes  the  same  rule,  that  the  property  is  not 
changed,  until  the  owner  has  lost  the  spes  recuperandi ;  and  that  is 
not  until  the  property  is  carried  into  a  place  of  safety.f    Puffen^     t  Byntenho- 
dorfX  also,  accedes  to  the  rule  of  Chotius ;  and  vattely^  when  iHiMib!^!  e?*! 
he  says,  that  the  property  of  movables  belongs  to  the  enemy  the     ^  Pu/.  L.  of 
moment  they  come  into  his  power,  adds,  but  such  things  must  ^-  ^  ^  ^^' 
be  actually  and  truly  in  the  enemy's  power,  and  carried  to  a    *  J'  ^  3*  ^ 
place  of  safety.  (6)  I3.t.i96. 

^BlackstoT^e^  does  not  differ  from  Grotius^  as  to  the  law  of      [  *  280  ] 
nations  laid  down  by  him  and  other  writers.     He  does  not,  ^jjrJ^  ^^*^ 
however,  state  the  case  from  the  Year  Book  (7  Edw.  IV.  14.)       ' 
correctly,  and  it  is  the  same  case  which  is  cited  in  Brooke. 
The  condition  is,  that  the  original  owner  must  come  freshly  or 
promptly,  the  same  day,  to  claim  his  property  of  the  captor. 
Nothing  is  said  of  the  recaptor.    In  Goss  v.  TFithersV  may  be  gj**""^  ^^ 
found  all  the  law  on  the  subject,  and,  also,  the  case  from  the 
Year  Book,  in  its  original  language.     Lord  Mansfield  says,  that 
the  general  proposition,  that  what  is  taken  from  an  enemy  »m* 
mediately  becomes  the  captor's,  is  to  be  understood,  when  the 
battle  is  over;  and  that  is  not  until  all  immediate  pursuit  has 
ceased,  and  aU  hope  of  recovery  is  gone.     But  he  sa^s  that  the 
rule  has  been  made  still  more  favorable  to  the  owner,  m  the  case 
of  maritime  capture,  and  the  property  is  not  changed  until  there 
has  been  a  sentence  of  condemnation ;  and  this  principle  was 
adopted  by  this  Court,  in  the  case  of  Wheelwright  v.  Depeyster.'W     t*  ^   •''''^• 
The  possession  of  the  horse,  in  this  case,  iJy  the  Ltdian^  was 
temporary ;  the  battle  was  not  over;  the  conflict  still  continued. 
If  the  property  were  not  devested  by  the  capture,  ihejiu  postli^ 
minii  still  remained  in  the  United  &ates,  the  original  owner. 
This  right  takes  place,  according  to  VattelyXt  "as  soon  as  the     tt  DroU  det 
thin^  taken  by  the  enemy  fall  mto  the  hands  of  soldiers  be*  i^'2% 
longing  to  the  same  nation,  or  are  brought  back  to  the  army, 
within   their  sovereign's  territories,  or  the  places   under  his 
command.'' 

Again ;  admitting  that  the  Indian  acquired  a  property  in  the 
horse  by  the  taking,  the  retaking  by  the  plaintiff  enures  to  the 
government  of  the  United  States,  whose  servant  or  a^nt  he  is, 
and  under  whose  authority  he  acts.     For  PuffendorfBnd  Vat-  i^.o/uTn.  b.  S' 
tel  both  lay  it  down,  that  all  things,  booty  as  weU  as  immovables,  ^A.*|'-  Y'^ 
taken  from  the  enemy,  belong  to  Uie  sovereign  making  the  war.^^  lei  ' 

(a\  JD^.  41. 1.  Item  quat  ex  hostibmt  eapianiurfjvre  gentium  ttoHm^  eapiejttiumjhini. 

{b)  Mm»  ilfaui  que  eet  chotes  la.  teient  veriUMemenU  au  potaoir  de  Penemi,  el  condmteB 
en  lieu  dt  wreie.  Roccut  saya, "  Ut  re*  capta  ah  ho$tUmt  ejieiatw  tpwrum  hoeHum  duo 
nqmnmimr:  Primumy  quod  wans  capta  dmeahw  intra  prcuidia  ipiium  koitiaum,  at  ad 
conem  confines:  SeeundUmy  quad  ita  duetay  ut  sk  m  tuto,  nee  a  mUUibu*  oeeurremtibtu 
wumun'o  reatperari  possU,  et  penes  cor  pemoetarit."    Dt  Asseeur :  Not,  66. 
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NEW-YORK,  Soldiers  are  but  instniments  in  his  hands   for  asserting  hib 
J»faj,i8i6.^  righU. 

This  principle  was  recognized  by  Judge  Toulman,  of  the  illu 
tUsippi   Territory,  in   the  case  of  the   United  States  v.    !%• 
Howard,     schooner  Actwc,  tried  before  him.f 
ibecti^^t^      This  principle  equally  applies  to  a  recapture,  notwithstand- 
I  *  281  ]      ing  *the  cases  cited  from  1  fVibonsikd  the  Year  Book;  for  war 
National  intd-  IS  the  act  of  the  sovereign  or  government,  whose  exclusive  right 
^^r^&&/^  it  is  to  carry  it  on.     No  individual  can  have  the  right ;  and  'S  a 
read    by'   tiie  citizeu  takes  uparms,  he  acts  in  subordination  to  the  sovereign 
counsel.  g^^  -^  l^  ^^^  ^l^  the  defendant  had  no  authority  to  take  the 

horse  frcMn  the  plaintiff.  It  is  enough  that  he  acted  in  pursu- 
ance of  the  orders  of  his  commanding  officer.  It  is  the  duty  of 
every  officer  of  the  army  to  take  care  of  the  public  property, 
and  a  request  from  the  quarter-master  may  be  presumed,  or  the 
defendant  may  be  considered  as  quarter-masteif,  pro  hoc  vice. 

N.  fVittiamSy  in  reply,  said,  that  the  case  before  Judge 
Toulman  was  that  of  a  capture  by  soldiers,  which  was  different 
from  the  present  case  of  a  taking  by  a  private  citizen.  When 
war  is  declared,  every  citizen  is  at  war  with  the  enemy ;  and 
was  it  ever  heard  that  the  government  has  claimed  goods  taken 
from  an  enemy  by  its  citizens  ?  Captures  on  land  from  an  enemy, 
eo  instanti,  change  the  property,  (a)  The  law  as  to  maritime 
captures  is  not  applicable  to  this  case ;  and  Lord  Mamjield,  in 
Goss  V.  Withers,  observes,  that  writers  have  drawn  lines  by  ar- 
bitrary rules  ;  and  many  arbitrary  circumstances,  deemed  neces- 
sary by  them  to  change  the  property,  have  been  exploded.  That 
was  a  case  of  insurance,  and  decided  on  the  rule  as  to  maritime 
captures.  But  admitting  the  loss  of  the  spesmecuperandi  to  be  tlie 
criterion,  it  must  depend  on  circumstances ;  and  if  this  case  be 
tried  by  that  rule,  what  means  of  recovery  could  there  be,  when  the 
Indian  was  in  full  possession  of  the  horse,  and  the  owners  had 
abandoned  it  ?  It  is  a  principle  of  the  civil  law,  and  of  ihejtis  gen* 
tium,  that  what  we  take  from  an  enemy  in  war  becomes  instantly 
I  ^f-  f^'  our  own.  J  How  is  the  doctrine  of  the  things  taken  being  carried 

17*    {Cooper'i  intra  prasidia  of  the  enemy,  to  be  applied  to  our  Indian  warfare  ? 

ed.  p.73.)  But  we  rest  on  the  common  law  ;  and,  according  to  the  case 
cited  from  the  Tear  Book,  in  Goss  v.  Withers,  and  to  be  found 

[  *  282  ]  in  all  the  abridgments,  the  owner  must,  promptly,  or  *freshly,  and 
before  sunset,  pursue  and  claim  his  property,  or  his  right  to  it 
is  forever  gone.  The  law  must  be  the  same,  whether  it  be  a 
case  of  recapture  or  capture.  The  principle  and  the  reason  o^ 
it  are  the  same.  As  between  our  citizens,  the  common  law  must 
be  the  rule  of  decision. 

(a)  Voet  {ad  Pandect,  lib.  49.  tU.  1.5.  s.  3.)  does  not  agree  with  Orotku  and  others,  thai 
It  is  necessary  to  carry  booty  taken  from  an  enemy,  intra  prcuiMa,  in  order  to  vest  the 
profierty  in  the  taker.  "  Vernu  tamen^"  he  says,  etiam  anU  per  sokm  ocatpationem  do- 
mimum  pra^m  hoHihu»,  acqtdrif  &e.  And  Lord  Mansjieid,  in  the  case  cited,  seems  to 
incline  to  the  opinion  of  Voet;  hot  he  very  justly  observes,  that  it  is  no  wonder  toere  is  so 
rreat  uncertainty  and  variety  of  notions  among  writers^  about  fixing  a  positive  bouadar3^ 
by  the  mere  force  of  reoMon^  wl  ere  the  subject  matter  is  arbitrary,  and  not  the  object  or 
reason  alone. 
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Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court.    If  NEW-york, 
the  right  of  the  plaintiff  below  to  maintain  this  action  depended     ^^y^i^i^ 
upon  the  abstract  question,  as  to  the  right  of  property,  I  am        q^^^ 
satisfied  he  must  fail.     It  is  necessarily  to  be  inferred,  from  the  v. 

bill  of  exceptions,  that  the  property  in  the  horse  was,  at  Ho^^*"> 
the  time  he  was  taken  by  the  enemy,  duly  vested  in  the 
United  States.  And  it  is  very  clear  that  it  was  not  devested  by 
any  thing  that  took  place  at  the  time  he  was  taken  by  the  In- 
dian. It  is  a  proposition  not  to  be  controverted,  that  no  right 
could  arise  from  the  recapture,  unless  the  property  had  vested 
in  the  captors.  Whatever  difierence  of  opinion  there  may  have 
been  among  the  writers  on  public  law,  as  to  the  time  when,  or 
what  is  necessary  to  take  place,  in  order  to  vest  the  property  in 
Jie  captors,  no  approved  jurist  has  gone  so  far  as  to  maintain, 
that  a  mere  capture  is  sumcient  for  that  purpose.  It  has  been 
generally  held,  that  the  property  must  be  carried  intra  prastdioy 
or  remain  twenty-four  hours  in  the  hands  of  the  captors,  or  that 
the  spes  recuperandi  must  be  gone,  or  that  an  actual  condemnation 
must  take  place.  But  in  the  case  before  us,  there  could  hardly  be 
said  even  to  have  been  a  capture.  In  Goss  v.  Withers,  (2  Burr, 
693.)  Lord  Mansfield  chaeryed^  that  nothing  could  be  said  to  be 
taken  until  the  battle  was  over;  and  this  is  not  until  aU  immedi- 
ate pursuit  has  ceased,  and  all  hope  of  recovery  is  gone.  That 
was  not  the  case  here.  The  interval  between  the  capture  and 
recapture  must  have  been  very  short,  and  during  the  continuance 
of  the  battle.  The  property  in  the  horse  could  never,  under 
such  circumstances,  be  conindered  as  vested  in  the  captors.  If 
so,  the  recapture  could  not  vest  it  in  the  plaintiff. 

But,  admitting  the  right  of  property  had  vested  in  the  captors, 
the  better  opinion  is,  that,  upon  the  recapture,  it  would  have 
belonged  to  the  United  States.  The  rule  laid  down  by  Vattel 
(b.  3.  ch.  9.  8.  164.)  is  the  rational  one.  He^ys,  as  the  towns 
and  lands  taken  from  the  enemy  are  called  conquests,  so  all 
movable  things  constitute  the  booty ,  and  this  booty,  naturally, 
belongs  to  the  sovereign  making  war,  no  less  than  the  con- 
quests ;  *for  he  alone  has  such  claims  against  the  enemy  as  to  [^  283  | 
warrant  him  to  seize  on  his  goods,  and  appropriate  them  to 
himself.  His  soldiers  are  only  instruments  in  his  hands,  and 
whatever  they  do  is  in  his  name,  and  for  him,  and  he  may  grant 
them  what  share  he  pleases.  Lord  Mansfield,  in  Le  Caux  v. 
Eden,  (JDoug.  614.  n.)  said,  that  as  to  plunder  or  booty  in  a 
mere  land  war,  without  the  intervention  of  ships,  or  their  crews, 
it  never  had  been  important  enough  to  ^ve  rise  to  any  question 
about  it.  It  is  often  given  to  the  soldiers  upon  the  spot,  or 
wrongfully  taken  by  them,  contrary  to  military  discipline ;  and, 
if  there  be  any  dispute,  it  is  regulated  by  the  commander-in- 
chief.  He  asserts,  that  there  is  no  instance  in  history  or  law, 
ancient  or  modem,  of  any  question,  before  any  legal  judicature, 
ever  having  existed  about  it  in  England ;  and  he  goes  on  to  ob- 
serve,  that  it  does  not  come  within  the  prize  jurisdiction. 
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NEW-YORK,  his  two  sons,  Robert  and  Nehon,    This  deed  was  duly  executed 
May,  1816.     jjy  ^  grantor,  in  his  lifetime,  and  delivered  to  a  third  person, 
AusTiir       ^^  ^  delivered  to  the  grantees,  in  case  th^  grantor  should  die 
V.  before  having  made  and  executed  his  will.     The  grantor  did  die 

Hall.  without  having  made  any  will,  and  the  deed  was,  after  his  death, 
delivered  to  the  grantees.  If  this  deed  is  to  be  considered  as 
an  escrow y  the  estate,  under  the  circumstances  stated  in  the  case, 
passed  to  the  grantees,  upon  the  delivery  after  the  death  of  the 
grantor.  It  is  a  well-settled  rule  with  respect  to  an  escrow^  that, 
if  either  of  the  parties  die  before  the  -ccMidition  is  performed, 
and,  afterwards,  the  condition  is  performed,  the  deed  is  good, 
and  will  take  effect  from  the  first  delivery.  (Shep.  Touch.  59.) 
It  may,  however,  be  questionable  whether  this  deed  is  to  be 
viewed  as  an  escrow;  the  grantees  bad  nothing  to  do,  on  their 
part,  in  order  to  make  the  deed  absolute,  which  is  usually  tiie 
case  where  a  deed  is  delivered  as  an  escrow.  The  delivery 
here  was,  at  all  events,  conditional,  and  to  become  absolute 
upon*  an  event  which  has  taken  place ;  and,  as  in  the  case  of  an 
escrowy  the  deed  will  take  effect  from  the  first  delivery.  This 
principle  is  very  fully  laid  down  and  illustrated  in  the  cases  of 
Wheelwright  v.  Wheelwright^  and  Hatch  v.  Hatch,  (2  Mass. 
Rep.  447.,  and  9  Mass.  Rep.  307.)  The  grantees  in  this  deed 
are,  therefore,  entitled  to  a  moiety  of  the  premises,  and  partition 
must  be  made  accordingly. 


Austin  and  others  against  Hall. 

Wberciever-  THIS  was  an  acUou  of  trespass,  qtiare  clausumf regit ,  against 
jotii  in  briA^^  the  defendant  and  one  Elv,  for  entering  upon  the  lands  of  the 
a  personal  ac-  plaintiffs,  expelling  them  from  thence,  and  taking  the  issues  and 

bv     one    joint  protlts. 

plaintiffisabar  The  defendant  pleaded  not  guilty,  and  liberum  tenementum; 
*^So!  in^an°ac-  ^^^  *he  plaintiffs  ucw  assigned  the  locus  in  quo  on  which  the 
lion  by  tenants  trospass  was  alleged  to  have  been  committed.  .  To  the  new  as- 
a  't?^pjS!  oi  signment,  the  defendant  pleaded,  1 .  Not  guilty :  2.  A  release, 
land  of  which  under  scal,  from  Edward  Aiutin,  one  of  the  plaintiffs,  in  con- 
h^inyi  refeaae  sidcmtion  bf  the  sum  of  six  cents,  of  all  actions,  and  causes  of 
(  *  287  ]  action,  and  ^demands,  which  the  said  Edward  Austin^  or  which 
^if  ^"ff  °r  ^  he  and  any  other  persons,  had  against  the  defendant  and  Ely ; 
Lai"\o  *the'ac*  (©xccpt  his  sharc  of  his  father's  personal  property,  to  whom  the 
lion,  (a)  defendant  was  administrator  ;)  and,  particularly,  all  demands  on 

romm^  maS  ftccouut  of  any  trcspasscs  done  by  the  defendant  to  any  real 
JU'iV"  *"'^*'*'"  property  owned  or  claimed  by  the  said  Edward  Austin^  and  the 
're  JiTu^  ^  other  heirs  of  his  deceased  father ;  and,  also,  the  suit  lately  com- 
eif-  (^)  menced  against  the  defendant  and  Ely  by  the  said  Edward 

Austin  and  his  coheirs.     And  the  defendant  averred,  that  the 

la)  Fiich  V.  Forman,  U  Johns.  Rep.  1*72.    Decker  v.  Livingston f  15  Johns.  Rep.  479. 
(b)  Bftutnan  v.  BaUoUy  8  Cow.  Rep.  304.    Decker  v.  Lhingston,  15  Johns.  Rep.  479 
Low  V.  Mum/ord,  14  Johns.  Rep.  4i26. 
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renl  property  mentioned  in  the  release  was  the  same  as  that  de-  new-york, 
scribed  in  the  new  assignment  of  the  plaintifT;  that  the  said     ^^y*  *^^^- 
Edward  Austiny  and  the  other  heirs  of  his  deceased  father,  were     laurekck 
the  plaintiffs  in  this  suit ;  and  that  the  suit  mentioned  in  the  re-  v. ' 

lease  and  the  present  action  were  the  same.     3.  A  release,  in      >i"»*K*»»- 
like  manner,  from  Joseph  Austin,  another  of  the  plaintiffs.     To 
the  second  and  third  pleas  there  was  a  general  demurrer,  and 
joinder  in  demurrer. 

Z.  R.  Skefherdf  in  support  of  the  demurrer,  cited  Cro.  Eliz. 
411.  2  Cro.  68.  Co.  lAtt.  1 97. 6.  1  Satk.  260.  Cro.  James, 
231.     2  Bl.  Rep.  1077.     2  Burr.  668. 

D.  Russell,  contra,  cited  Cro.  Eliz.  648.  Bac.  Abr.  Re* 
lease,  (G.)  6  Co.  35.  1  Lev.  272.  1  Ld.  Raym.  648,  649. 
Co.  Litt.  285.  a. 

Per  Curiam.  The  declaration,  in  this  case,  is  for  a  trespass 
on  land,  and  an  eviction  of  the  plaintiffs ;  and  for  the  damages 
sustained  by  reason  thereof  this  suit  is  brought.  The  action  is, 
strictly,  a  personal  one,  and  the  plaintiffs  were  bound  to  join  in 
it.  The  release,  therefore,  by  two  of  the  plaintiffs,  is  a  bar  to 
the  auction «  and  the  defendant  is  entitled  to  judgment. 

Judgment  for  the  defendant. 


*Laurence  against  Hopkins.  [  •  288  ] 

THIS  was  an  action  on  a  joint  and  several  promissory  note,  mand  0^%*  the 
of  which  the  defendant  was  one  of  the  makers,  dated  the  7th  of  »taiut«  of  ijmi- 
October,  1803,  payable  to  JE6«neafer  Whiting,  or  order,  four  years  SS^apnfiS^ 
after  date,  for  152  dollars  and  52  cents,  and  endorsed  by  the  ^•^^y'*"  °' 
payee  to  the  plaintiff.  The  defendant  pleaded  the  general  is-  ™Sidioprom. 
sue,  and  non  assumpsit  infra  sexannos,  to  which  the  plaintiff  re-  ^1^^-*^  "*" 
plied.  The  cause  was  tried  before  Mr.  Justice  Piatt,  at  the  SSSiuior  o? 
Schenectady  circuit,  in  November,  1815.  J^  defendnat, 

The  plaintiff  was  nonsuited  at  the  trial  upon  a  variance  be-  hoideo  uTp^ 
tween  the  note  given  in  evidence  and  the  declaration.  The  ^y^^*  *"*** 
parties,  in  making  up  the  case,  agreed  to  submit  to  the  Court  could notbe'^ra- 
the  following  testimony  in  relation  to  the  defence  of.  the  statute  J««ed  at  lawj 
of  liinitations ;  which  was,  that  the  defendant,  in  a  conversation  er  wouid^'pa^ 
with  one  witness,  stated,  that  he  had  been  lately  sued  upon  a  ^7  *Jng,  as  n 
contract  made  with  fVhiting,  and  that,  by  the  terms  of  the  con-  J^t  ^o)  ^^^* 
tract,  he  had  never  considered  himself  holden  to  pay  any  thing ;  .^"  ?^*'  ^>" " 
and  that  his  counsel  had  advised  him  that  the  contract  could  not  eoinpronkise  a 
be  enforced  at  law;  and  that,  in  a  conversation  with  another  yttivwhich  is  re- 
witness,  upon  the  witness  mentioning  that  he  had  attempted  to  {IL^ina^eu«e"of 
settle  vrith  the  plaintiff,  upon  the  note,  and  had  offered  him  ^Jjjp5j*®a*iut^ 

of  limilatioiw. 
(a)  vide  Murray  v.  Cotter,  4  Caw.  Rep.  617.    Mother  y.  Hubbard,  IS  Johm.  Rep, 
570.     Scmds  v.  QeUtony  15  Jdhna.  Rep.  511.    Johnson  v.  BeardtUe,  15  Jolme.  Rep,  S. 
See  also  the  cases  o(  Bradley  «.  Field,  Purdy  v.  AusHn,  3  WendeU,  273. 187.    Hancock 
▼.  lUUi,  7  WendeU,  267.,  and  PinkeHon  v.  Bmley,  8  Wendell,  600. 
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a:w-YORK^  twenty-five  dollars  on  behalf  of  the  defendant,  to  be  in  full  of 

May,  1816.     ^e  note,  which  the  plaintiff  refused  to  accept,  the  defendant 

'^^^^^^^^  replied,  that  he  was  sorry  any  such  offer  had  been  made,  as  he 

▼.         never  would  pay  one  cent  on  the  note,  as  he  considered  it  an 

8HEBW00D.   unjust  debt. 

The  case  was  subnutted  to  the  Court  without  argument. 

Per  Curiam.  The  evidence  is  not  sufficient  to  take  the  case 
out  of  the  statute  of  limitations.  It  neither  shows  an  express  or 
implied  promise  to  pay  the  dd>t ;  but,  on  the  contrary,  it  ap- 
pears that  the  defendant  umformly  cimndered  the  demand  as 
unjust  from  the  banning,  and  that  he  was  under  no  oUigation 
to  pay  it  To  infer  a  promise  to  pay,  in  direct  opposition  to 
the  defendant's  denial  of  the  justice  and  fairness  of  the  debt, 
would  be  trifling  with  the  statute.  The  proposition  to  give  525 
dollars  to  settle  the  demand  must  be  laid  out  of  the  case,  because 
that  was  a  mere  peace-offering,  and  being  rejected,  it  cannot 
prejudice  the  defendant. 

Ittdgm^it  for  the  ddendant 


[  *  289  ]  *ToMB,  qui  tam^  &c.  against  Sherwood. 

Where  a  per-      THIS  was  an  actiou  of  debt  brought  against  the  defendant 

Jill*    iiffw^nrtnkAtf  ^^  ^^ 

to  aeii  land  o^  the  8th  s^tion  of  the  act  ^'  to  prevent  and  punish  champerty 
jjjich  it  held  and  maintenance^^  (1  JV.  H.  L.  172.)  (a)  for  buying  the  pre- 
himnn/imoML^  tended  right,  or  title,  oi  one  ilfeoney,  to  the  south  half  of  lot 
ir"(iUe  ^*'*f^  ^^*  50,  in  the  late  Oneida  reservation,  in  SuUivan,  in  the  county 
«iwra  s?o^*or  ot  Madiscn.  The  Cause  was  tried  before  Mr.  J.  Van  Ness^  at 
^J^o  w^^  Madium  dicuit,  in  July,  1815. 

Mie  ^wii  be  A  certificate  of  mk,  dated  the  7th  of  Auputj  1806,  was  is- 
S?*rtatate*^  Bued  by  the  muxeyor^generai  of  the  stale  to  mooneye  which  sta- 
gainst  chunp«^  ted  that  he  had  purchased  a  oiece  of  land  in  the  town  of  Sutti- 
ty  and  mamie-  f^an,  distinguish^  as  lot  number  ^yi^,  in  the  northwesterly  part 
°^o^'whero  a  of  the  late  Oneida  retervatiahf  containing  231  acres;  on  which 
^"^erti^u^  lot  125  dollara  were  paid,  the  sum  of  875  dollars  remaining  due. 
from  Ithe'  tur-  This  certificate  Moeney,  for  the  consideration  of  50  dollars,  as- 
rfitoSte'Sat  ^''g"^  ^^  ^  defendant,  in  fee,  on  the  17th  of  Aprilj  1814.  The 
be  parciiased  sotttli  half  of  the  Said  lot  was  levied  upon  and  sold,  under  a 
aJr'  the  twJ  J^^'S^^^t  and  execution  against  Mooney,  to  one  Job  TFtUiamsy 
then  tdd  and  the  deed  from  the  sheriff  was  dated  the  5th  of  November y 


was 


onderaneirecu.  J  907,     WUUomi  penuitted  Moonev  to  remain  in  possession 

bonaeainsthim,      ^       ^%  *      f       \        .  ^i.  --^  1 

and  he,  alter-  after  the  Sale,  for  about  one  year,  on  his  promising  to  surrender 
ii^ciSfiirate^  the  possesstton  to  WilUami,  and  deliver  him  the  certificate.  He 
It' wa«^beid  thai  delivered  the  possession,  but  retained  the  certificate.  On  the 
iLr«birl?JS  ^*  ^^  Sfptember,  1810,  maiame  conveyed  to  one  Foo^,  in  fee, 

penally  of  the  statute. 

And  the  value  to  be  reeovefed  is  not  only  thai  of  the  land  aetoally  oocupied  and  eohivated,  bm  of  tha 
vhole  lot  of  which  it  is  parcel,  and  which  if  claimed  incooneetion  with  it  {h) 

{a)  ZR,  8.691.  (b)  Vide  note  (a)  to  7h(2(  t. /VMEa,  7  JMm.  JSqk  tSl. 
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and  Foot  conveyed  to  the  plaintiff,  and  Samuel^  his  son,  by  deed,  NBW-yoRii, 
which  was  not  dated,  but  which  was  proved  to  have  been  dc-     *^^'  *^^^ 
livered  in  the  &1I  of  1813.    After  the  plaintiff's  purchase,  the  "^"^tom**^ 
defendant,  by  threats  to  dispossess  the  plaintiff,  obtained  from  v. 

him  a  judgment  bond  for  200  dollars,  as  a  consideration  for  le-  9«»*v^mm» 
linquishing  the  certificate  to  htm,  and  the  like  sum  from  one 
Peckj  the  owner  o{  the  north  half  of  the  bt.  It  was  proved 
that  the  -defendant,  at  the  time  he  took  tiie  assignment  from 
Mooney^  was  fully  aware  of  the  nature  of  his  title.  There  were 
about  20  acres  of  the  land  in  question  improved.  The  house 
and  improved  land  were  worth  400  dollars ;  the  value  of  the 
south  half  of  the  lot  was  1,000  dollars. 

•The  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opin^      [  *  290  ] 
ion  of  the  Court  as  to  his  right  to  recover,  and  as  to  the  amount 
of  the  recovery — whether  the  verdict  should  be  for  400  or  1,000 
doUais. 

Stom,  for  the  plaintiff,  contended,  that  the  purchase  made 
by  the  defendant  was  of  a  pretended  right  or  title,  within  the 
statute.    The  act  of  the  6th  of  April,  I^3,t  required  the  sur-  jqI^^^Jj*^ 
veyor-general  to  0ve  to  each  purchaser  a  certificate,  containing  xjom,  '   S6& 
a  description  of  me  land  purchased,  and  the  price ;  on  the  pro-  Webuer^sed. 
duction  of  which,  with  an  endorsement  of  the  payment  of  the 
purchase  money,  he  was  entitled  to  a  patent.    This  is  a  *'  prom- 
ise, grant,  or  covenant,  to  have  a  right  or  title,''  which  the  act 
to  prevent  champerty  and  muntenance,^  prohibits  any  person     UN.R.JL 
out  of  possession  from  buying  or  selling.    It  is  not  necessary  1^^^^' 
that  it  should  be  a  fee.    The  statute  extends  to  any  right  or 
title.4    A  lease  by  a  person  having  a  mere  covenant  for  a  con-  ^^}J?^'K: 

'    *    ,        .^,  .   •'^i    *      X  II  C. 430.  D.I. CD. 

veyance,  is  within  the  act.  86.  s.  12. 4  Co. 

26.     Co.    Liu, 

Randatty  contra,  contended,  that,  if  the  defendant  had  been  369. 
guilty  of  any  offence,  it  was  against  the  firsi:  section  of  the  act  .A^L^j^i 
against  maintenance.    The  certificate  of  the  surveyor-general  p^  \  "^*  [gf^ 
was  a  mere  dioie  in  actum,  and  the  purchase  of  it  was  not  buyr  l^)    •^ 
ing  any  right  or  tide.    It  conveys  notliing.    It  is  a  mere  en- 
gagement that,  on  the  performance  of  certain  things,  the  person 
shall  be  entitled  to  demand  a  patent.    The  commissioners  of 
the  land  office  alone  could  give  any  title ;  and  by  the  9th  sec* 
tion  of  the  act,  if  the  purch^r  failed  in  conqdeting  the  pay- 
ments, all  previous  sums  paid  are  forfeited,  and  the  land  may 
a^n  be  sold.    A  bond,  or  covenant,  for  a  conveyance,  does  not 
give  a  right  of  entry  on  the  land.f    In  En^Icmd,  there  are  no     ir  9  Johm 
cases  in  which  the  action  has  been  sustained,  uidess  where  the  ^*  ^'  ^^' 
purchase  has  been  such  as,  prima  facie,  conveyed  tiie  title.     The  ' 

certificate  was  not  under  seal,  and  could  convey  no  titie.     Every 
right  includes  a  titicff    Here  was  a  mere  assignment  of  the  ^  ^^*   ^^ 
eertificate. 

Again ;  as  to  the  amount  of  the  recovery.    The  plaintiff  was 
proved  to  be  in  possession  of  about  20  acres  of  imffoved  land* 

la)  2  R,  8.  €91. 
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NEW-YORK,  Tlie  residue  was  vacant.    The  defendant  could  be  liable  only 
May,  1816.     fQ^  lands  he  knew  to  be  in  the  possession  of  another,  or  for  such 
^"^^^^^^^^  land  as  was  improved ;  not  for  vacant  land,  or  such  as  was  in 
V.  *the  constructive  possession  of  the  plaintiff.     The  conveyance 

Smkrwood.    Qf  1^  ^iig  iQ  igj^^  Ijgld  adversely,  is  void  only  as  to  the  land  pos 
[  *  291  ]       sessed  adversely,  and  is  good  as  to  the  residue ;  and  the  defend- 
ant, in  an  action  on  the  statute  for  buying  a  pret^Mied  title,  is 
answerable  for  no  more  than  the  value  of  the  land  in  actual 
t  1  ^<**^  possession.f 

fiw  *  soif^      *Siorr*,  in  reply,  said,  that,  by  "  title,*'  was  not  meant  a  fee. 

Miu,Rep.SBh  It  is  the  means  by  which  the  party  is  to  acquire  the  possession. 
It  includes  any  right  or  interest  whatever.  Possession  of  a  part, 
with  a  claim  to  the  whole  of  a  tract  of  land,  is  a  sufficient  ad- 
1  1  Cmm^s  verse  possession  of  the  whole.  J 

Van  Ness,  J.  The  plaintiff  was  in  possession  of  the  land, 
under  a  deed  in  fee  given  upon  a  valuable  consideration,  occu- 
pying and  improving  it  as  his  own ;  and  while  he  was  thus  in 
possession,  and,  which  is  equally  important,  while  Moon^y  was 
out  of  possession,  the  defendant  purchased  the  equitable  infer 
est  claimed  by  Mooney  under  the  surveyor-general's  certificate. 
It  is  material  to  observe,  that,  long  before  the  defendant's  pur- 
chase, Mooney  voluntarily  surrendered  the  possession  of  the  land 
to  Williamsy  under  whom  the  plaintiff  claims,  after  having  been 
WiUiams's  tenant  for  a  year.  Two  questions  arise  upon  the 
merits  of  this  case.  1st.  Whether  the  purchase  by  the  defend- 
ant was  of  a  pretended  right  or  title  within  the  statute ;  and,  2nd. 
If  it  is,  what  shall  be  the  amount  of  the  recovery,  400  dollars, 
or  1,000  dollars? 

1st.  The  words  of  the  statute  are,  that  no  person  shall  buy 
*  or  sell  any  pretended  right  or  title,  or  make,  or  teke,  any  promise, 
grant,  or  covenant,  to  have  any  right  or  title  of  any  person  to 
any  lands,  &c.  Under  this  statute,  it  is  well  settled  that  it  is 
immaterial  whether  the  right  or  title  purchased,  or  sold,  be  good 
or  bad ;  for  if  it  be  ever  so  good,  if  the  vendor  is  not  in  posses* 
sion,  nothing  passes  by  the  deed,  and  the  case  comes  within  the 
statute.  It  has  also  been  held,  that  the  sale  of  a  copyhold  estate, 
or  giving  a  lease  for  years,  when  the  vendor  or  lessor  is  not  in 
possession,  is  within  the  statute.  Lord  Coke  says,  '^  The  words 
of  the  statute  be,  any  pretended  right,  and,  therefore,  a  lease 
for  years  is  within  the  statute;  for  the  statute  saith  not  the 
riffht,  but  any  right,  and  the  offender  shall  forfeit  the  whole 
vdue  of  the  land.  And  again ;  <<  Also  the  statute  speaks  of 
\  ^  292  ]  any  right  or  title  to  any  *lcmd.  A  customary  right,  or  a  pre« 
tence  thereof,  to  lands  holden  by  copy,  is  within  this  statute.'^ 

iCo.  lAtt.  369.  a.  and  b.)  The  statute  intended  to  prohibit 
le  sale  of  pretended  rights,  by  which  the  possession  of  another 
might  be  disturbed.  And  it  appears  to  me  that  a  purchase  like 
the  present  is  fully  within  the  meaning  and  spirit,  as  it  indis- 
putably is  within  the  words  of  the  act.  The  defendant,  by 
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getting  possegsion  of  the  surveyor-general's  certificate,  and  the  new-york, 
assignment  of  it  by  Mooney,  had  it  in  his  power,  perhaps,  to     ^^y»  ^^^^• 
defeat  the  plaintifPs  right,  or,  at  all  events,  to  give  him  great  ^^^^^^^'^^"^ 
trouble  and  vexation  in  perfecting  his  title.     It  was  a  dormant  ▼. 

and  abandoned  claim  of  Mooney,  which  the  defendant  bought    Sherwood 
for  the  express  purpose  of  harassing  the  plaintiff,  and  to  disturb 
his  right  and  possession.    The  case  shows,  that,  by  virtue  of 
this  very  purchase,  the  defendant  extorted  a  considerable  sum 
of  money  from  the  plaintiff,  by  threatening  to  dispossess  him. 

2d.  We  have  more  than  once  decided  that  when  a  person 
entered,  and  was  in  possession,  under  an  agreement  to  purchase 
an  entire  lot  or  piece  of  land,  and  cultivated  and  improved  a 
imrt,  claiming  the  whole  as  his  own,  that  he  was  to  be  deemed 
to  be  in  the  actual  possession  of  the  whole,  and  that  a  deed 
given  by  a  stranger,  though  he  had  a  good  title,  was  inopera- 
tive. The  assignment  in  this  case  is  of  the  whole  lot  described 
in  the  surveyor-general's  certificate ;  and  there  is  no  pretence 
for  saying  that  mooney  was  in  possession  of  any  part  of  it.  He 
had,  in  met,  actually  surrendered  the  possession  to  WiUiam^^ 
long  before  the  defendant  purchased  from  him  his  pretended 
right.  The  defendant  was  fully  apprized  of  the  actual  situation 
of  the  lot,  and  bought  it  with  full  knowledge  of  the  plaintiff's 
rights.  I  do  not  see,  therefore,  upon  what  ground  it  can  be 
contended  that  the  defendant  is  not  liable  for  the  value  of  the 
entire  lot,  if  he  is  liable  at  all.  I  am  of  opinion,  tfierefore,  that 
the  plaintiff  is  entitled  to  judgment  for  1,000  doUars,  being  the 
value  of  the  whole  lot,  as  found  by  the  jury. 

Thompson,  Ch.  J.,  and  Yates,  J.,  were  of  the  same  opinion. 

Spencer,  J.,  dissented,  observing,  that  the  case  presented 
facts  establishing  a  fraud,  rather  than  an  offence  against  the 
statute.  It  is  conceded,  that,  be  the  title  ever  so  valid,  if  the 
lands  be  held  adversely  to  that  title,  it  would  be  champerty  to 
purchase  *such  valid  title;  but  if  the  title  purchased  be  valid,  [  * 293  ] 
and  the  land  is  held  under,  or  subservient  to,  that  title,  it  would 
not  be  champerty.  It  is  held  not  to  be  sufficient  to  show  that 
the  seller  had  not  been  in  possession  a  year  before,  without 
averring  that  he  had  a  pretended  right  or  title,  because  that  is 
the  point  of  the  action.     (2  HawJc.  b.  1.  ch.  86.  s.  10;) 

The  intent  of  the  statute  was  to  prevent  any  person,  having 
a  disputed  title,  from  conveying  it  to  strangers.  (Bac.  Abr. 
MaintenaTice,  E.) 

Here  we  are  warranted  in  saying,  that  the  plaintiff  knew  that 
the  lands  had  been  taken  up  by  Mooney^  under  the  surveyor- 
general's  certificate,  and  that  it  was  sold  under  the  ji.  fa. 
against  Mooney^  in  subserviency  to  that  right ;  and  we  must  say, 
that  the  plaintiff  acquired,  by  his  purchase,  the  bare  right  of 
possession,  subject  to  the  right  of  the  state.  This  is,  then,  not 
a  case  within  the  purview  of  the  statute  :  the  right  of  the  state 
was  not  a  pretended  right ;  for  the  nlaintiff  held  under  the  state 
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ffEW-TOBx;  without  any  title,  and  not  having  acquired  by  his  porchaae  a 

0B  BioDBft  Again ;  the  defendant  taking  an  aasignment  of  the  surveyor- 
▼.  general's  certiikate  was  not  tuingajpnMBMe,  jfron^,  or  cove^^ 

MlUittBT.  ^  ^^^  ^^  right  €T  title;  the  operatMA  of  law  mij^t  be,  that 
he  would  obtiuB  a  grant  by  the  production  of  the  certificate  and 
the  paymeni  of  the  price  of  the  land,  yet  it  was  not  in  itself  a 
fnmUie,  grants  or  cpmiunU,  thai  he  should  have  the  land.  This 
IS  a  penu  statute,  and  to  bnn^  the  defendant  within  it,  he  must 
be  brov^bt  within  the  very  tenns.  I  cannot  view  the  case  as 
within  either  branch  of  the  statute,  and,  therefore,  think  the 
defendant  is  entitled  to  judgm^it 

Platt,  J.,  was  of  the  same  opini<»i. 

Judgment  ioi  the  plaintiff. 


aes9 


[*294]  *D£  RiDDSB  ^ain$t  M'Knioht. 

"99)100^    m      IN  ERROR  to  the  Court  of  Common  Pleas  of  tne  county 

nle  of  ebattds  <>jt    rrfuiungtan, 

bMbeea  eom-  The  plamtiff  in  error,  who  was  also  plaintiff  uk  the  Court. 
Son  oSTft^for  below,  hrought  an  action  of  assumpsit  against  the  defendant  to 
Sm  ^^^"li^^  recover  the  price  of  a  set  of  giist-inill  stones.  On  the  trial  in 
ought  Bocto  be  the  Court  below,  one  Barber  testified,  that,  on  the  sale  of  a  farm 
B^^^^uted  OB  bv  the  plaintiff  to  the  defendant,  the  defendant  applied  to  the 
UwMoiirMtwM  plaintiff  for  the  purchase  of  a  set  of  grist-mill  stones,  which  it 
tt^  faiij  mado  ^as  undoTstood  did  not  pass  with  the  kad ;  that  the  plaintiff 
*^wbere,  oo  m  informed  the  defendant  that  he  had  bargained  with  one  Jlffi 
^Sl^tt!^'  for  the  sale  of  the  stones,  but  agreed,  that,  if  T\fft  would  re- 
^to  par-  linquish  the  bargain,  the  defendant  should  have  them  at  the 


«*>^  **'**'•"  P'*^^  agreed  to  be  given  by  TSffU  which  the  witness  understood 
cfot  Ion"  *tbe  to  be  aoGMit  70  dolhurs ;  that  the  defendant  solicited  the  plaintiff 
prembef,  and  |o  obtain  Tifffs  relinquishment,  and  agreed  to  pay  for  that  pur- 
poMmioiKKniie  pose,  if  demanded,  a  sum  not  exceeding  five  dollars.  The 
land^  articles  witness  Stated,  that  he  understood  from  the  conversation,  that,  if 
log  oponlt^  this  the  plaintiff  procurod  Tiffft  relinquishment,  the  defendant  was 
ui  a  ioflieieiit  fo  take  the  stones  according  to  the  agreement. 

^^^'  Fotvellf  another  witness,  testified  as  to  a  conversation  between 

the  parties  at  the  time  of  executing  the  deed  for  the  premises 
above  mentioned,  in  which  the  plaintiff  asked  the  defendant  if 
he  intended  to  take  the  mill  stones ;  that  .the  defendant  answered 
be  would  rather  not;  but  that  it  was  then  agreed  that  the 
plamtiff  should  procure  Tifffs  relinquishment  of  the  bargain, 
lor  which  the  defendant  should  pay,  in  addition  to  the  price  of 
the  stones,  which  was  declared  to  be  75  dollars  ;  that  the  de 
Itodant  agreed  V>  accept  a  horse  in  payment,  provided  the 
horse  suited  him. 
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Brewer^  another  witness,  testified,  that,  in  the  spring  subse-  new-york, 
quent  to  the  autumn  in  which  the  defendant  purchased  the  v'^^^^J!!!^ 
plaintiff's  fiurm,  the  defendant  requested  the  witness  to  inquire    p^^  riddbk 
of  the  plaintiff  whether  he  had  obtained  l^fffi  relinquishment  r. 

of  the  bargain ;  that  the  plaintiff  informed  him  that  he  had  ob-  ^'^^^^^'f- 
tained  it,  which  the  witness  mentioned  to  the  defendant,  who 
expressed  his  satisfaction ;  that  the  defendant,  afterwards,  re- 
quested the  ^hvitness  to  aSk  the  plaintiff  whether  he  was  willing  [  *  295  ] 
to  receive  payment  in  a  horse*  The  witness  also  stated,  that 
the  mill  stones  had  remained  on  the  premises  since  the  farm 
was  purchased  by  the  defendant,  and  were  there  stilL 

This  evidence  having  been  produced  oq  the  part  of  the 
plaintiff,  the  defendant's  counsel'  moved  for  a  nonsuit,  on  the 
ground  that  th^fe  was  no  bargain,  in  fact,  made  between  the 
parties,  and  that  if  there  were,  it  was  vdid  by  the  statute  of  frauds. 
The  Court  below  theneupon  directed  the  plaintiff  to  be  nonsuited ; 
and  a  bill  of  exceptions  being  tendered  to  the  opinion  of  the 
Court,  it  was  removed  into  this  Court  by  writ  of  error, 

fVendettj  for  the  plaintiff  in  error,  contended,  that  there  was 
a  sufficient  delivery  of  the  articles  sold  within  the  statute  of 
frauds.  (Elmore  v.  Stone,  1  Taunt.  Rep.  458.  Bailey  Sf  Bo* 
gert  V.  Ogden,  3  Johns.  Rep.  399.  Rob.  on  Fraudij  174—183.) 

CrarVf  contra,  insisted,  that  there  was  no  contract  of  sale 
concluded  between  the  parties ;  but  if  there  were  any  contract, 
it  was  void  by  the  statute,  there  being  no  memorandum,  in  wri* 
ting,  signed  by  the  parties,  nor  any  delivery  by  the  vendor  and 
acceptance  by  the  vendee.f  The  statute  i4>plies  as  well  to  ex-  ^^^*^'  '^ 
ecutory  as  executed  contracts.^  *'  ^^^^  y. 

Van  Nsss,  J.,  delivered  the  qpinioa  of  the  Court.  Rep.'xs. 

Whether  the  bargain  between  the  parties  for  the  sak  of  the 
mill  stones  was  completed,  or  whether*  it  was  only  infieri,  was 
a  question  of  feet  which  ou^t  to  have  been  submitted  to  the 
juiy  for  their  decision.  The  evidence  that  the  negotiation  had 
Deen  closed,  and  that  the  defendant  had  agreed  to  purchase,  is 
pretty  strong,  and  the  jury  would  have  been  warranted  to  have 
found  for  the  plaintiff.  The  greatest  difficulty  in  the  case  is^ 
whether  it  appears  sufficiently  that  die  plaintiff  had  procured  a 
relinquishment  from  Tifft,  who  had  previously  agreed  to  pur- 
chase the  mill  stones.  From  the  testimony  of  Brewer  it  ap- 
pears, that,  at  the  defi»idant*s  request,  he  inquired  of  the  plain- 
tiff whether  he  had  procured  such  reUnquishment,  who  said  he 
had }  and  that,  when  he  informed  the  defendant  of  it,  he  ^^  ex- 
pressed his  ^satisfaction  with  8ie  same."  The  feet  that  [*296] 
the  mill  stones  have  remained  continually  in  the  plaintiff's 
possession,  without  any  claim  on  the  part  of  TWty  or  any 
other  person,  affords  a  strong  presmnption  that  Tifft  had  re- 
nounced any  pretensions  he  might  have  had  to  them.  The 
agreement  between  the  plaintiff  and  Tifft ,  in  fact,  presented  no 
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NEW- YORK,  legal  obstacle  to  the  sale  to  the  defendant,  because  there  is  no 
May,  1816.  evidence  of  any  delivery  to  Tiffty  nor  that  he  ever  paid  any  part 
of  the  consideration  money.  Indeed,  from  the  bill  of  excep- 
tions, it  is  evident  there  was  neither  dehvery  nor  payment 
These  remarks  serve  to  show  the  propriety  of  submitting  all  the 
evidence  to  the  jury,  in  order  that  they  might  have  drawn  the 
proper  conclusions  from  it.  If  there  was  an  absolute  contract 
on  the  paH  of  the  platntifT  to  sell,  and  on  the  part  of  the  de- 
fendant to  buy,  the  delivery  was  abundantly  suflSicient.  The 
articles  sold  were  ponderous,  and  there  has  been  the  only  delivery 
of  them  which  was  practicable.  They  were  left  on  the  land 
purchased  by  the  defendant,- which  was  in  his  possession,  and 
there  they  have  since  remained,  in  his  power,  and  subject  to  be 
used  by  him  whenever  he  pleased.  The  presumption,  perhaps, 
is,  that  he  has  kept  them  in  pursuance  of  the  purchase  made  by 
him ;  for  if  he  did  not,  why  did  he,  shortly  after  the  time  he 
sent  Brewer  to  the  plaintiff  to  inquire  about  Tifffs  relinquishment 
of  his  purchase,  request  Brewer  to  ask  the  plaintiff  whether  he 
was  willing  to  receive  payment  for  the  stones  in  a  horse? 
The  Court  are,  therefore,  of  opinion,  that  the  judgment  below 
ought  to  be  reversed,  and  that  a  venire  de  novo  be  issued  by  the 
Court  below. 

Judgment  below  reversed 


[  ♦297  ]  *Abeel  and  Abeel  against  W.  Radcliff. 

MsuniMir"  for  THIS  was  an  action  of  assumpsit  brought  to  recover  the  rent 
the  use  and  of  Certain  premises,  situate  in  the  village  of  CatsJciU  and  county 
iwld^'^n  He  ^^  Greene.  The  declaration  contained  two  counts,  one  for  th*^ 
a^inst  a  lessee  use  and  occupation  of  the  premises  in  question,  the  other  a 
boids^Svcr  after  i^^f^tum  meruit  thereon.  •  The  plea  was  the  general  issue. 
Uie  expiraUon  On  the  Ist  oi,Aprily  1793,  the  plaintiffs,  being  the  owners  oi 
**^And"wch  ac  ^**®  premises  above  mentioned,  by  an  indenture  of  that  date, 
tion  lies  a^nsi  made  between  them  and  one  David  Van  Bergen^  demised  the 
TngtSaTovI  premises  to  Van  Berjs^en  for  the  term  of  ten  "years,  then  next 
enant  contained  ensuing,  at  an  annual  rent  of  four  pounds  ten  shillings.  The 
teaserforr  re^  following  Covenant  was  contained  in  the  indenture :  "  Provided, 
newai.  nevertheless,  that  the  parties  do  hereby  agree,  that,  at  the  ex- 

a  tca^^*oS"the  pu^^on  of  the  abovo  term,  the  parties  of  the  first  part  shall,  if 
p«rt  of  the  iM-  convenient,  take  and  pay  for  the  buildings  on  said  lot  at  the 
I^L  n\\\}fexm'  &ppraisal  of  three  indifferent  men  to  be  chosen  by  the  said  parties, 

of     the 


raiion 


term,  to  the  lessee,  without  mentioatnr  any  price  for  which  it  was  to  be  let,  Is  not  a  covenant  or  a  per- 
pctual  lease,  or  for  a  per)>etaal  renewal  of  the  lease,  aiid  ean  at  best  be  exteadsd  to  a  single  renewal  fot 
the  term  for  which  the  original  lease  was  given. 

But  it  is  not  capable  even  of  the  latter  constiuction,  and  is  altogether  void  for  uncertainty. 

Every  agreement  which  is  required  to  be  in  writinr  by  the  statute  of  frauds  must  be  certain  in  itself,  or 
^pahl')  of  bein^  made  so  b^  a  referenee  to  something  else,  whereby  the  terms  can  be  ase«i(Mned  with 

isooable  precision,  otherwise  it  cannot  be  carried  into  effect  (a) 

(a)  Vide  S.  C.  15  Johns,  Rep.  505.  Little  v.  Martin,  Z  WendeWs  Rfp.US.  FeatkerstonJuau^'W 
radshaw,  1  Bid,  lU,    Bancroft  y,  WardweU,  infra,  489. 
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or  let  the  said  lot  for  a  yearly  rent  to  be  fixed  by  three  indiflei 
ent  men,  in  like  manner  to  be  chosen  by  the  said  parties.  It  is, 
nevertheless,  to  be  observed,  that  the  said  party  of  the  second  part 
shall  not  put  on  said  lot  any  more  buildings  than  a  house  and 
bam,  which  buildings  only  are  to  be  appraised  and  paid  for." 
The  lessee  took  possession  under  this  indenture,  and  the  prem- 
ises, after  sundry  mesne  assignments,  came  into  the  possession 
of  the  defendant.  The  rent  claimed  by  the  plaintiffs  was  what 
bad  accrued  since  the  assignment  of  the  lease  on  the  10th  of 
June,  1808.  On  the  expiration  of  the  term,  the  plaintiffs  refused 
to  have  the  buildings  appraised,  but  offered  a  renewal  of  the 
lease  for  some  short  period  of  time ;  but  the  defendant  insisted 
that  he  was  entitled  to  a  perpetual  lease  of  the  premises,  and  the 
plaintiffs  offered  to  give  a  lease  for  a  term  not  exceeding  ten 
years,  which  the  defendant  refused.  The  parties  thus  dif^ring 
as  to  their  rights  and  liabilities,  no  rent  was  paid  by  the  defend- 
ant. It  was  agreed  by  the  parties  that  the  rent  of  the  premises 
for  ten  years,  from  the  1st  of  April,  1803,  when  the  lease  ex- 
pired, ought  to  be  estimated  at  twenty-five  dollars  per  annum, 
and  the  rent  on  a  perpetual  lease  at  fifty  dollars  per  annum. 
And,  for  the  purpose  of  deciding  all  the  rights  and  ^liabilities 
of  the  parties  on  the  facts  above  stated,  certain  stipulations  as  to 
the  mode  of  enforcing  the  decision  of  the  Court  were  subjoined 
to  the  case,  which  it  is  unnecessary  to  state. 

E,  Williams,  for  the  defendant,  contended,  1.  That  the  de* 
fendant,  and  those  under  whom  he  claims,  having  entered  and 
held  the  premises  by  virtue  of  a  lease  under  seal,  and  the  plain- 
tiffs having  refused  to  give  a  new  lease  according  to  the  cove- 
nant, that  is,  a  permanent  lease,  the  present  action,  for  use  and 
occupation,  could  not  be  maintained ;  but  the  plainti&'  rem- 
edy was  on  the  contract. 

2.  That  the  plaintiffs,  by  their  covenant  of  renewal,  were 
bound  to  give  a  permanent  lease,  or  one  for  the  longest  term 
known  or  recognized  in  the  law.  Such  a  lease  is  the  only  one 
that  can  afford  reciprocity,  and  give  effect  to  the  contract  To 
show  that  this  was  the  true  construction  of  the  covenant,  he 
cited  the  following  authorities,  as  establishing  principles  analo- 
gous :  3  Atk.  33.  475.  2  P.  Wmsl  196.  1  Bro.  I\  C.  522. 
2  Bro.  Ch.  Cos.  636.  639.  3  Bro.  Ch.  Cos.  63.  4  Bro.  Ck. 
Cos.  415.  2  Vesey,  498.  3  Fe«cy,yun.295.298.378.  6  Fc 
»ey,jun.  232.  Coiop.  819. 

Cantine,  contra,  contended,  that  the  original  lease  having  ex- 
pired, to  support  this  action  it  was  enough  to  show  that  the  re- 
lation of  landlord  and  tenant  existed.  The  plaintiff  could  not 
sue  on  a  lease  which  had  expired,  for  rent  accruing  subsequent 
to  its  expiration.  Here  was  an  undertenant,  against  whom  the 
plaintiff  has  a  right  to  this  action  for  the  use  and  occupation.f  jj^  ^l^trmE^ 

It  is  said  here  is  a  covenant,  or  agreement  under  seal ;  but 
this  is  merely  an  agreement  to  give  a  lease,  not  an  actual  lease, 
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MEW-TORK,  And  nB  no  lease  has  been  made  out,  or  delivered  pursuant  to  the 

lf«jr,  1816.     agreement,  the  plaintiffs  are  entitled  to  this  form  of  action.f 

^^^^^^^      As  to  the  main  point,  what  lease  the  plaintiff  was  bound  to 

T.  give,  that  must  depend  on  the  construction  of  the  covenant.  If 

RADCLirr.    iiiQ  intention  of  the  parties  is  to  be  regarded,  it  is  very  evident, 

jzL^^  £ip!  ^"^  ^  whole  lease,  that  they  never  contemplated  a  renewal 

Ar!p.CMe«A9.  for  a  longer  time  than  a  year,  or  until  the  building  could  be 

appraised  and  paid  for. 

Van  Ness,  J.,  delivered  the  opinion  of  the  Court.  The  first 
.questioli  is,  whether  the  plaintiffs  can  recover  in  this  form  of 
[  ^  299 1  Action.  I  think  they  can.  The  demise  for  the  first  ten  years 
had  expired  before  the  defendant  became  the  assignee ;  and  the 
rent,  for  the  recovery  of  which  thii  suit  is  brought,  is  for  the 
use  and  occupation  of  the  premises  since  that  period*  There 
can  be  no  doubt  that  auunvpsit  will  lie  against  a  tenant  who 
holds  over:  in  such  cases  the  law  creates  a  tenancy  firom  year 
to  year,  and  the  tenant  cannot  be  turned  off  without  a  previous 
notice  to  quit.  (Doe,  tx  dtm^Riggt^  v.  JSeff,  5  Ttmt  /{ep.47i.) 

The  defendant  cannot  be  said  to  hold  under  the  lease ;  the 
covenant  for  a  new  lease  never  having  been  executed  upon  the 
expiration  of  the  ten  years.  After  Siat  period  the  defendant 
must  be  considered  as  holding  under  the  covenant  for  a  renewal ; 
this  case,  then,  is  very  analogous  to  that  of  EBiot,  execuUar  of 
TAompion,  v.  Rogers^  (4  Esp,  Rep.  59.)  This  was  assumpsit 
for  use  and  oocupalmi :  the  pbuntiff 's  testator  had  agreed,  by 
deed,  to  give  the  defendant  a  lease,  and  it  being  objected  that 
the  action  could  not  be  maintained,  Lord  Keiiiyon  held,  that  if 
there  had  heea  a  demise  by  deed,  the  plaintiff  could  not  main- 
tain assumpsit ;  but  that  the  agreement  was  not  a  lease,  but  only 
an  agreement  for  a  lease;  that  the  defendant  did  not  hold 
under  the  deed,  and  that  the  action  was,  therefore,  maintain* 
able.  The  covenant  for  a  renewal  of  the  lease,  in  this  case, 
never  having  been  executed,  no  action  eouM  be  maintained 
upon  it  to  recover  the  rent  in  question.  This  case  is  clearly 
distin^isfaable  fit>m  that  of  Snuik  v.  Stewart,  (6  Mim,  Rep. 
46.)  inasmuch  as  the  defendant  there  entered  under  a  contract 
to  purchase  the  fee  of  the  land,  though  /thought  the  action  was 
DMuntainable  even  m  that  case. 

It  is  submitted  to  us,  ako,  to  decide,  for  what  term  or  estate 
the  [4aiatif&  were  bound  to  give  a  new  lease,  under  the  covenant 
stated  in  the  original  lease.  The  defendant  contends,  he  is  en- 
titled to  an  estate  in  fee,  rendering  such  rent  as  shall  be  fixed 
by  apprusement.  This  pretension  is  altogether  inadmissible. 
Tlie  object  of  the  parties,  probably,  was  to  give  the  lessee  a 
new  lease  for  such  a  term  as  would  reimburse  or  indemnify  him 
f^M"  his  expenses  in  the  erection  of  a  house  and  bam,  in  case  the 
plaintiffs  did  not  elect  to  pay  for  them  at  the  expiration  of  the 
ten  years.  It  is  clear  that  an  estate  in  fee  was  not  contemplated 
by  either  of  the  parties.  The  words  are,  that  the  plaintiffs  are 
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''to  2!bI  the  said  lot/'  &c.  The  word  lei  is  8trictl|r  applicable  new-tork, 
*to  a  lease,  and  not  to  a  deed  in  fee ;  and  a  lease  is  for  life  or  .  ^'  ^^- 
for  rears,  or  at  will,  and  always  for  a  less  time  than  the  interest 
of  the  leasor  in  the  premises.  In  EngUmd,  it  is  not  unusual  to 
insKt  a  Govenant  in  a  lease,  for  a  perpetual  renewal,  upon  certain 
spedfied  terms,  but  none  erf*  the  cases  upon  this  sul^ect  (several  [  ^^  1 
of  which  have  be^  cited  for  the  defendant)  show  this  to  be  a 
covenant  of  that  desmption*  In  all  the  cases  cited,  as  well  as 
some  others,  a  perpetual  renewal  ivas  agreed  to  be  given,  either 
by  express  words  or  necessary  imphcation  or  construction, 
neither  of  which  exist  in  the  case  before  us*  Construing  the 
words  of  this  covenant,  pet  <e,  as  we  are  bound  to  do,  I  think 
the  plaintiffs,  at  most,  would  not  be  bound  to  give  any  other 
than  a  new  lease  for  the  aame  term  as  that  for  which  the  original 
lease  was  given,  namely,  far  ten  vears.  But  I  am  of  opinion, 
that  this  covenant  is  totafly  void  for  uncertainty.  How  tar  this 
uncertainty  might  be  obviated  by  a  IhII  in  the  Court  of  Chancery, 
to  which  the  <fedsion  of  tUs  point  prc^rly  appertains,  I  do  not 
know ;  faiut  proceeding  npon  the  naked  agreement,  it  is  impos* 
iSbk  to  eottect  from  it  for  what  tenn  the  parties  contemplated 
the  new  lease  should  be  ^ven.  It  is  possible  that  it  mav  be 
a  good  agreement  for  one  year,  but  the  words,  that  the  hmd 
is  to  be  '^let  for  a  yearly  rent,  to  be  fixed,"  <&c,  seem  to  imply 
that  a  longer  term  was  contempiated.  As  I  have  before  re* 
marked,  it  probably  was  the  intention  of  the  parties  to  permit 
the  lessee  to  occupy  the  land  until  he  should  be  paid  for  the 
buildings  erected  by  him ;  but  the  agreement  is  too  loose  and 
vague  to  justify  giving  ev^i  such  an  ejSect  to  it.  Every  agree- 
ment which  is  required  to  be  in  writing,  by  the  statute  of  frauds, 
must  be  certain  in  itself,  or  capable  of  being  made  so  by  a 
reference  to  something  else,  whereby  the  terms  can  be  ascer- 
tained with  reasonable  precision,  or  it  cannot  be  carried  into, 
effect.  The  cases  to  this  point  are  numerous  and  decisive,  as 
wiU  appear  by  a  short  reference  to  some  of  them.  In  Blm^ten 
V.  Bradka,  (13  Ves.  466.)  there  was  jt  bill  for  the  specific  per- 
formance of  an  agreement  for  the  purchase  of  land,  and  the 
master  of  the  rojls  observed,  that  an  auctioneer's  receipt  may 
be  a  note  in  writing,  or  memorandum,  within  the  statute ;  but, 
then,  the  receipt  must  be  certain  within  itself,  or  by  reference 
to  something  else,  so  that  it  may  be  known  whkt  the  agreement 
was.  That  one  material  particular  did  not  appear  in  the  re- 
ceipt, ^namely,  the  price.  The  plaintiff  must  61m>w  a  complete  {  *  301  ] 
written  agreement,  and  the  inll  was  dismissed. 
"^^  In  Clinan  v.  Cooke,  (1  Scko,  tf  Lef.  22.^  th^re  was  an  agree- 
ment for  a  lease  in  which  the  term  for  which  the  lease  was  to  be 
made  was  not  menticMied,  but  the  complainant  (who  filed  the 
bill  for  a  specific  performance  of  the  contract^  was  to  pay  a 
yearly  rent  of  tufo  guineas  for  the  first  year,  ana  2Z.  8s,  for  the 
remasnder  of  the  term.  The  lord  -  chancellor  of  Irdand  held, 
that  the  agreement  being  silent  as  to  the  term  to  be  demised,  the 
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NEW-YORK,  defendant  was  not  bound  to  perform  the  contract.  This  case. 
May,  1316.     in  jtg  leading  features,  is  very  Eke  the  present,  wad  appears  to 

^"^][]^]^^[][^  have  been  settled  upon  ^reat  defiberation.  In  Seagood  v. 
V.  Meale  fy  Leonardy  {Prec.  %n  Ch,  560.)  a  like  bill  was  filed  on  a 

vroomaw.  written  agreement  which  did  not  specify  the  terms,  and  the  bill 
was  dismissed.  The  same  doctrine  will  be  found  in  a  great  vi^ 
riety  of  other  cases,  as  well  at  law  as  in  equity ;  and  the  rule 
which  I  have  mentioned  appears  to  be  settled  upon  the  firmest 
basis.  (BoydeUy,  Drummondy  11  East,  14^.  ,  Clark  v.  tVrightj 
1  Atk,  12.  Bailey  6f  Bogert  v.  Ogden  and  others  y  3  Johns. 
Rep.  399.  Tawney  v.  Crowthery  3  Bro.  C.  C.  318.  J^mond-- 
son  v.  Tweedy  Prec.  in  Chan.  374.  Gilb.  Eq.  Cos.  35.  Jorondey 
V.  Jeffries y  2  Vem.  415.  Underwood  v.  HithcoXy  1  Ves.  jun. 
279.)  In  the  case  before  us,  the  parties  have  omitted  to  state 
the  term  for  which  the  new  lease  was  to  be  given ;  and  unless 
the  Court  makes  a  contract  for  them,  the  de&ndant  is  without 
a  remedy,  at  least  upon  the  case  now  presented  to  us.  From 
what  has  been  said,  it  follows  that  the  plaintiffs  are  entitled  to 
judgment,  for  ninety-five  dollars  and  sixty-five  cents.  The 
stipulation  in  the  case  is,  that  twenty-five  dollars,  per  year,  shall 
be  considered  as  a  fair  rent  upon  a  lease  for  ten  years ;  I  pre* 
sume,  however,  it  was  intended  that  the  same  rent  should  be 
allowed  in  case  the  Court  should  be  of  opinion  that  the  plaintifis 
were  not  bound  to  give  a  new  lease. 

Judgment  for  the  plaintifis,  accordinglv. 


[  *  302  ]  ^Bekcrer  &  Beecker  against  Vrooman. 

In  M  action      JN  ERROR  to  the  Court  of  Common  Pleas  of  the  county  of 

lor  the  price  of    ««    ••  ^ 

m   chattel,    the  Maduon. 

^«n***"*  ™*y  This  was  an  action  of  assumpsit  brought  by  Vrooman,  in  the 
m^Ae  sale,  and  Court  below,  against  the  plaintifis  in  error,  to  recover  the  price 
i5a8o?no*^*^iu**  of  a  horso  and  a  mare  sold  by  Vrooman  to  the  plaintifis  in 
and  thus  defeat  error,  who  pleaded  the  general  issue,  with  notice  of  special  mat- 
action ^ohfUie  ^'  *^  ^  given  in  evidence.  The  plaintiff*  below  having  proved 
uusoun(ine8s  the  Sale  of  the  mare  to  the  defendants  beloW,  for  the  price  of 
R^pwtfardiSSl  ^^  dollars,  the  counsel  for  the  defendants  offered  to  prove,  that, 
inution  of  'the  &t  the  time  of  the  sale,  the  mare  was  sick  and  diseased,  and  the 
shiw'tha^t  ^  plaintiff",  well  knowing  this  fact,  represented  her  to  be  sound  and 
m  miUgation  of  healthy.  This  testimony  was  objected  to  by  the  plaintiff^'s 
liamages.  (a)  couusel ;  and  the  defendants'  counsel  admitting,  on  being  in- 
terrogated by  the  Court,  that  he  was  not  prepared  to  prove  that 
the  defendants  had  entirely  lost  the  mare,  but  offered  to  prove 

(a)  Vide  MTAUisUr  v.  JUab,  4  IVendeiPs  Rep.  483.  Barton  v,  Stttoart,  8  Bid.  23S. 
Spalding  v.  Vandetvook,t  Bid.  431.  DaU  v.  Rooteoeli,9  Co».  Rep.  307.  HUU  ▼. 
Bamdtter,  8  Cow,  Rep.  31.  BiU  v.  Rood,  15  Johu,  Reo  290.  Fleming  v.  Sloam 
IB  Johm/Rep.  4X^ 
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that  the  mare  was  of  very  trifling  value^  and  was  sick  and  dis*  new-^ork, 
eased,  and  that  the  plaintiff  had  defrauded  the  defendants  in  the  ^^^^i^j^if^ 
bargain,  the  Court  rejected  the  evidence,  and  ruled,  that  evi-     gkneeal 
dence  of  fraud  was  only  admissible  where  it  went  to  the  entire       Rulx. 
cause  of  action,  and  could  not  be  received  in  mitigation  of 
damages,  by  showing  a  partial  loss.    The  jury,  under  the  di- 
rection of  the  Court,  found  a  verdict  for  the  plaintiff  below  for 
39  dollars  and  27  cents ;  and  a  bill  of  exceptions  having  been 
tendered  by  the  defendants,  it  was  removed  into  this  Court  by 
writ  of  error. 

The  case  was  submitted  to  the  Court  without  argument. 

Van  Ness,  J.,  delivered  the  opinion  of  the  Court.  The  de- 
fence offered  in  the  Court  below  was  improperly  excluded. 
The  defendant  below  apprized  the  plaintiff  of  his  intention  to 
rely  for  his  defence,  at  the  trial,  upon  the  fraud  ;  and  the  es- 
tablished rule  now  appears  to  be,  that,  in  cases  like  the  present, 
fraud  may  be  given  in  evidence  as  a  defence,  and  will  be  an  an- 
swer to  the  whole  demand,  or  in  abatement  of  the  damages,  ac- 
cording to  the  circumstances  of  the  case.  This  is  the  true,  as 
*well  as  a  salutary  rule,  and  well  calculated  to  do  final  and  com-  [  *  *M)^  ] 
plete  justice  between  the  parties,  most  expeditiously  and  least 
expensively.  (Basten  v.  Butteny  1  East,  480.  n.  Levns  v. 
Casffrave,  2  Taunt*  2.  Fisher  v.  Samujida  and  another,  1 
Camp,  JV.  P.  190.  Runvan  v.  Nichols,  11  Johns.  Rep.  548.) 
The  judgment  must,  thereiore,  be  reversed,  and  a  venire  de  novo 
issued  in  the  Court  below. 

Judgment  below  reversed. 


GENERAL  RULE. 

Supreme  Court,  May  lOih,  1816. 

Ordered,  that,  aflter  the  next  Augtist  term,  no  cause  be  en- 
tered on  the  calendar  of  enumerated  motions,  unless  a  note  of 
the  issue  be  filed  in  the  clerk's  office  of  this  Court,  in  the  city 
where  the  Court  is  to  be  held,  before  the  Friday  next  preceding 
the  term. 


END    or  MAT  TERM. 
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CASES 

.ABGUED  AND  DETBUOHED 
iir  T«i 

OP  THB 

STATE  OP  NEW-YOaK, 

m    AUGUST    TKRMy    1816,    IN    THK    FORTT-FIRST   TEAR    OF    OUR 

INDEPENBENCS. 


Watts  ogainH  Taylor. 

In  u  *^^^      THE  defendant  was  arrested  and  held  to  bail  in  an  action  of 
eover  the%ea^  debt,  brought  to  recover  the  penalty  given  by  the  14  th  sectbo 
ik?i4S^^  ti**^  ^^  "  ^®  ^^^  concerning  distresses,  rents,  &c."  (sess.  36.  ch.  63. 
of^theMTcflfH  1  N.  R.  L.  434     137.)  {a)  which  declares,  that  if  any  tenant, 
g»^g     ^  ^f  lessee,  shall  remove  ana  convey  away,  &c.,  his  goods  or  chat- 
&e.,tiied^4-  tels,  from  the  demised  premises,  leaving  the  rent  unpaid,  &c., 
to\Si^^-******  ^^  ^'^  forfeit  and  pay  to  the  landlord  or  lessor,  or  Ins  heirs  or 
assigns,  &c.,  double  the  value  of  the  goods  carried  off  or  con- 
cealed, to  be  recovered  in  any  action  of  debt,  in  any  Court  of 
record. 

The  recorder  of  the  city  of  New-  York  having  ordered  the  de- 
fendant to  be  discharged  on  filing  common  bail, 

* 

Sedgwick^  for  the  plaintiff,  now  moved  to  vacate  the  order  of 
the  recorder^  and  that  the  defendant  be  held  to  bail.  He  cited 
2  Term  Rep.  154.     1  Hen.  Bl.  10. 

[  *  306  ]  *GoodenoWf  contra,  contended,  that  this  was  an  action  on  a 

penal  statute,  in  which,  according  to  the  settied  rule  of  practice 
in  the  English  Courts,  the  defendant  could  not  be  held  to  bail. 
He  cited  Tidd's  Pr.  152.     Telv.  53.     Gilb.  C.  P.  37. 

Per  Curiam.  This  is  a  motion  to  vacate  the  order  of  the  re- 
corder of  NevhTorlc^  for  discharging  the  defendant  on  common 
bidl.  The  action  is  founded  on  the  14th  section  of  the  statute 
'<  concerning  distresses,  rents,  and  remoi^  of  leases,"  (1  R.  L. 
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437.)  (a)  for  removing  goods  from  the  demised  premises^  leaving     albabht, 

the  rent  unpaid.    This  is  not  a  popular  action.    The  penalty  is  .^^'J!^ 

given  to  the  landlord  or  lessor,  and  is  double  the  value  of  the 

goods  carried  off.    The  right  of  action  vests  -in  the  party  ag« 

grieved,  as  soon  as  the  imevance  is  committed.    And  Gouu>, 

J.,  says,  in  the  case'pf  Wiard  v.  SneU^  (1  Hen.  BL  Rep.  13.) 

an  action  for  such  penalty  is  like  an  action  on  a  bond  to  recover 

a  debt  already  due,  and  tiie  plaintiff,  if  he  recovers  in  such  case, 

is  entitled  to  costs*    The  defendant  was  properly  held  to  bail; 

and  if  there  be  any  complaint  with  respect  to  the  amount,  the 

recorder,  or  a  judge,  at  ms  chambers,  can  mitigate  the  bail. 

Motion  granted. 

(a)  2  JC  A  508. 


Ross  against  Dole. 

THIS  was  a  special  action  on  the  case,  for  erecting  a  nuisance,  in  «  speena 
in  which  the  phmtiff  recovered  forty*five  dollars  damages ;  and  actio°  <«  Um 
the  question  on  the  present  motion  was,  whether  the  pbontiff  jl^a  ndsa^ 
could  recover  costs,  or  must  pay  costs.  ibepiaiiiaffbav- 

mg    recovered 
for4y-five    dd- 

Ross.  for  the  plaintiff.  if«  <»»y»  «»<i 

*"  there  being  no 

eertificate  of  tk« 

BueL  contra.  j«^»  *>»*  ^ 

'  tulo     to    land 

came   in  qaee* 

*Per  Curiam.    This  wasa  special  action  on  thecase  for  erect-      [  *  307  1 
ing  a  nuisance.    The  plaintiff  has  recovered  45  doHars,  and  the  ^'^'JlJVHi 
question  noW  is,  whether  he  is  entitled  to  recover  costs,  or  is  e<wkiDori^o^ 
bound  to  pay  costs  to  the  defendant.    No  certificate  has  been  ^  ^ostM,   but 
procured  from  the  judge  who  tried  the  cause,  that  the  title  to  to°?be^^r^ 
land  came  in  question.    Nor,  indeed,  is  it  a  case  in  which  the  anj-  i^\      . 
tide  to  lands  could  come  in  question.    Although  the  defendant  lis*^  ailo^ 
might  have  a  clsdm  to  the  house  occupied  by  the  plaintiff,  he  ^  *^  *>!  ^« 
has  no  right  to  endeavor  to  drive  him  out,  by  erecting  a  iiui-  ere!d^inst  die 
sance.    He  must  try  his  right  in  a  regular  course  of  judicial  «o««i.  notwiih- 
proceeding.     And  this  we  know  he  once  attempted  to  estab-  ^  iJSch  *uZ 
lish,  but  failed.    The  offer  of  the  defendant  to  show  a  title  was  <Jefendant'«  a\^ 
properly  overruled  by  the  judge.    The  motion,  on  the  part  of  STaJe^^w^tho 
the  plaintiff,  for  costs,  must  be  denied.    He  is  bound  to  pay  c^^* 
costs  to  the  defendant,  but  the  pldntiff  has  a  right  to  set  off  the 
damages  recovered  against  the  costs,  notwithstanding  the  lien 
which  the  defendant's  attorney  claims  to  have  on  these  costs. 

(a)  Vide  Vtm  Harm  v.  PHrU,  t  Comet? t  Rep.  213.     SieeU  t.  Weeiem  Lock  Compm 
%jfy  2  JdhnM,  Rep,  S83.    Porter  v.  Lone,  8  Mm*  Rep,  VH, 
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ALBANY, 

^^^£^ji^  White  and  others  against  Skinnek* 

Whits  THIS  was  an  action  of  covenant.    The  dedaration  set  forth 

SxiKHSR.     an  agreement,  under  seal,  dated  the  25th  of  Aprils  1815,  by 

A»o^.«i^  which  the  plaintiffs  covenanted  to  make  and  furnish,  at  the 

ieaisaboiKi,u  Granvule  cotton  factory,  a  quantity  of  machuiery,  of  a  certain 

oihcr'^^iSibwit  description,  one  half  of  which  was  to  be  delivered  in  October^ 

auihonty,i9per-  1815,  and  the  Other  half  on,  or  before,  the  1st  of  May^  I8I69 

aTtf^iwf'hwi  ^^^  ^^^  ^^  defendant,  in  and  by  the  said  agreement,  cove- 

coyenanted  io  nauted  to  pay  the  plaintifis  for  the  said  machinery  15,120  dd« 

(!ij  ®^.°*"**  lars,  in  various  instalments ;  one  of  which,  or  900  dollars,  was 

AVherethede-  to  be  paid  on  the  30th  of  May,  another  of  500  dollars  on  the 

SSfo^V^ov"  ^th  of  June,  and  another  of  500  dollars  on  the  29lh  of  July, 

nant    pleaded,  1815 ;  and  breaches  were  assigned  for  the  non-payment  of  these 

uS,htsJSfti  several  instalments. 

[  •  308  ]  *The  defendant  craved  oyer  of  the  contract,  which  was  set 

others,  were  as-  forth  in  hoc  vcrba,  by  which  it  appeared  to  be  an  agreement  be- 
JS^*ier1  "ndw  ^^een  the  plaintiffs  of  the  one  part,  and  Reuben  Skinner,  (the 
a  cenain  firm,  defendant,)  fVilliam  Raymond,  jun,,  and  Abner  Hitchcock,  as 
S^and 'cfwere  directors  of  the  Granville  cotton  manufactory,  of  the  other  part, 
mppoiDted*  a-  and  by  which  the  persons  named,  of  the  second  part,  engage, 
Kiors  for  ite  ^^  behalf  of  the  company,  to  pay  to  the  plaintiffs  the  sums  of 
eompany,  and  money  mentioned  in  the  agreement ;  but  the  contract  was  sign- 
(be^  a^^ou  ®^  ^^d  sealed  by  the  defendant  alone,  in  the  foUovring  manner  : 
in  his  eapacitpr  «  For  the  directors,  Reuben  Skinner,  (L.  S.)"  The  defendant 
rectf!?ri^d^Mi  ^hen  pleaded,  1.  Non  est  factum:  2.  A  special  plea  in  bar,  that 
otherwise^  with-  the  plaintiffs,  and  sevc^J  other  persons,  had  previously  asso- 
srt\in^forSFhu  ciated  themselves  with  the  defendant,  as  copartners,  under  the 
withonty,  the  firm  of  "The  Granville  Cotton  Manufacturing  Company/'  and 
rer^^s^d  had  appointed  the  defendant  president,  and  a  director  and 
vHi*  agent,  and  William  Raymond,  jun.,  and  Abner  P.  Hitchcock, 

aooseais  adeedj  directors  and  agents  of  the  said  company ;  and  that  the  said  agree- 
or  executes  a  ment  was  cxecuted  by  the  defendant  in  his  capacity  of  director 
bchSi^V  oih-  ^^^  agent  for  the  said  company,  and  not  otherwise,  or  in  any 
ers,  he  is  bound  other  Capacity  whatever;  of  which  the  plaintiffs  had  notice,  &c. 
forUi^cuNi^prove  To  this  sccond  plea  there  was  a  demurrer  and  joinder  in 
the     mt&ority  dcmurrcr. 

under  which  he 

V^in  iJcraTi  "^"^^  ^^  support  of  the  demurrer,  contended,  that  the  defend- 
ififtr  of,  and  set  ant  haviuff  signed  the  agreement  with  his  own  name  merely, 
stroment**  exe-  ^^^  affixed  a  Seal,  it  was  his  own  act  and  deed.  It  is  not  enough 
rutedbyhim,in  to  exempt  him  from  a  personal  liability,  that  he  described  him* 

**"x'*!r*'iJl  ^^^  ^"  ^^^  ^^^  ^  agent  or  attorney  contracting  in  behalf  of 
i>/!  si.  5^^!  mother  t 

Cat,    180.    %      The  defendant  having  craved  oyer,  and  set  forth  the  deed,  it 

S*    2  /oSS".  ^  P*^^  ^f  ^^  Pl«» ;  and  it  appearing  by  the  over  that  it  was  ex- 

Rep.    JIS.      7 

Term  Rep,  207.        .  .    __.,,        •«       .        ^  ^ 

(a)  HUl»  V.  Bannuter  8  Cowm,  31. 

lb)  Vide  Barker  v.  Mechanic  Ins.  Co.  3  Wende/Ps  Rep.  94.    Fox  v    Drake,  8  Cm 

Rep.  191.    StneUnr  v.  Jackson,  Ibid.  543.    Sione  v.  Wood,  7  Ibid.  453.    RossiUr^ 

Rotsiter,  8  IVemUWs  Rep.  404. 
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ecttted  by  the  defendant  himself,  the  plea  is  bad.f    If  an  agent     Albany, 
executes  a  deed  for  a  principal,  he  ought  to  sign  the  name  of    ^"5»"^»  ^8*6- 

the  principal4  ^^"w^^^^ 

Again ;  a  person  who  does  an  act  in  the  name  of  another,  v. 

without  authority  for  the  purpose,  is  personally  responsible.*^     Skinker. 
Now,  no  authority  is  set  out  in  the  plea.  s\l^Tai^^^l 

Cowen,  and  Skinner,  contra^  contended,  that  the  defendant    ^  g  rp^  ^^^ 
was  not  bound  to  set  out  the  power  under  which  he  acted,  in  ne.  9  Co.  76*. 
his  plea.    The  plea  alleges  the  fact,  that  he  acted  merely  as  i^isfis^^, 
agent,  •and  the  demurrer  admits  the  fact.     Certainty  to  a  com-  2  East,  142. 
mon  interest  is  sufficient,  and  it  was  not  necessary  to  state  the       I  *  ^^  I 
manner  in  which  the  defendant  was  constituted  an  agent.     A  7S.^i8a*4ifi*. 
bailiff,  or  servant,  may  plead  that  he  acted  in  that  capacity,  s^    505.    9 
This  is  a  proper  plea  in  bar.||     If  the  defendant  was  agent  for  ip!'}vZ'.m'. 
the  whole  firm,  the  plaintiffs  are  bound  by  his  acts.     They  can  1  Fonb.  Equ. 
never  maintain  any  action  against  the  defendant  for  this  cause,  gjosf*  *   "'^^' 
In  the  case  of  Hodgson  v.  Dexter,^  in  the  Supreme  Court  of  the     1  1  Chith/» 
United  States,  the  lease  was  signed  and  sealed  by  the  defendant,     J^^     ,, 
in  his  own  name  merely,  though  in  the  body  of  the  instrument  Rep.^^^* 
he  was  described  as  secretary  at  war,  and  he  covenanted  for 
himself  and  his  successors.     The  defendant  there  craved  oyer, 
and  pleaded  in  bar  that  he  executed  the  lease  in  his  official  ca- 
pacity, and,  on  demurrer,  the  plea  was  held  good.     In  Unwin 
v.  fVolsey^W  the  Court  of  K.  B.  said  it  made  no  difference  whether     tt  1     Term 
the  contract  were  by  deed  or  parol,  where  it  appeared  to  have  ^^' 
been  made  by  the  defendant  as  a  public  agent,  and  not  on  his 
private  account. 

In  the  present  case,  it  appears  from  the  oyer,  that  the  defend- 
ant was  agent  merely,  and  the  plaintiffs,  knowing  the  fact,  took 
it  from  him  as  acting  in  that  capacity.  On  the  face  of  it,  then, 
the  plaintiffs  have  no  right  of  action  against  the  defendant. 

Again ;  if  the  defendant  had  no  power  to  bind  the  Granville 
Cotton  Manufactory,  then  the  deed  was  void ;  then  the  plaintiffs 
should  have  brought  an  action  on  the  case  against  the  defend- 
ant for  the  fraud,  or  injury,  and  not  have  sued  on  the  instrument, 
as  if  it  were  valid.  If  a  person,  acting  as  agent,  exceeds  his 
authority,  he  is  liable,  not  on  the  contract,  which  he  had  no 
authority  to  make,  but  for  the  wrong  he  has  done.  The  action  ■ 
is  CvT  delicto,  not  ex  contractu.  But  there  can  be  no  pretence  of 
Traud  in  the  defendant ;  and  where  there  is  good  faith,  the  acts 
of  an  agent  are  to  be  favorably  and  liberally  construed. JJ  m  "'ml'^^f 

Again ;  it  appears  that  the  plaintiffs  were  partners  with  the  Co^i,  sio. 
defendant  in  the  association.     They  cannot  sue  themselves; 
they  must  go  into  a  Court  of  equity  for  redreas,  if  they  have 
sustained  any  injury. 

Buel,  in  reply.     The  case  of  Hodgson  v.  Dexter  was  that  of 
a  government  agent ;  and  there  is  a  clear  and  settled  distinc     &}  1  chitt^t 
lion  between  public  and  private  agents.<^^    The  plaintiffs  have  ^^J  TSTZ 
not  covenanted  with  the  Granville  Cotton  Manufactory,  but  jSui,  i4i. 
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ALBANV,     the  ^defendant;  and  it  was  because  they  could  not  conlnct 
^!I£^*ii^  with  that  company  that  they  entered  into  the  covenant  with  tb» 
defendant. 

If  one  of  several  partners  executes  a  deed,  or  covenant,  in 

the  name  of  the  firm,  it  is  his  own  deed.     It  is  not  daiied  that 

the  defendant  was  an  agent  of  the  GnmviUe  Cott&n  Manufactory. 

But  there  is  a  distinction  between  an  attorney  in  fact,  and  an 

t  1  Jhe,  Ah,  agent.    The  former  can  be  constituted  only  by  deed.f    The 

clfjUf^ii.^*!  authority  of  the  latter  nwiy  be  by  parol,  or  implied.    An  attor-* 

Sulk,  96.  ney  must  always  use  the  name  of  his  principal ;  an  agent  or 

factor  may  do  the  business  in  his  own  name.    If  the  defendant 

had  been  an  attorney  in  fact,  and  had  executed  the  deed  in  his 

X^g^  ^  own  name,  it  would  have  been  void.J '  The  deed  is  the  act 

j0hiu'%p.  94.  only  of  the  person  who  aJBGaes  the  seal,  though  other  persons 

^ '  w  ^  are  named  as  the  covenantors.^    But,  where  a  person  acts  as 

7  Term' ^  *A  og^ut,  conUfacts  u^ide  bv  him  are  not  void  for  want  of 

^L  9.^^ii  authority,  but  he  is  personally  liable.    The  plaintifis,  as  part- 

s^.  338.      '  i^^rs>  ^'  ^^^  company,  have  no  concern  with  this  covenant.    It 

is  the  individual  act  of  the  defendant.    It  is  to  be  presumed^ 

that  he  was  indemnified  for  his  undertaking. 

Again ;  on  what  principle  are  the  plaintifis  to  be  sent  to  a 
Court  of  chancery  ?    They  have  an  express  covenant,  on  which 
they  have  adequate  r^nedy  at  law.    Matter  of  defence  in  equity 
J  L?^'  cannot  be  set  up  at  law.  11 

P£  460.7  J&ur,  '^  " 

ll0.3£Mt,S44. 

Platt,  J.,  delivered  the  opinion  of  the  Court.  The  law  is 
well  settled,  that  one  person  cannot  seal  for  another,  without 
express  authority,  and  it  is  also  settled,  that  if  a  person  execute 
a  bond  as  attorney  for  another,  without  authority,  such  person 
so  assuming  to  act  is  personally  bound,  as  though  he  had  cove- 
nanted in  his  own  name  simply.  (7  Term  Rep.  207.  3  Johns, 
Cos.  180.     2  Caines's  Rep.  254.     5  East,  148.) 

The  case  of  Tippets  v.  Walker  and  others,  (4  Mass.  Rep. 
595.)  is  similar  to  the  present  in  almost  every  feature.  There, 
a  committee  of  a  turnpike  corporation  covenanted  in  their  own 
names,  as  a  committee,  to  pay  for  making  a  road  for  the  corpo- 
ration, and  the  question  was  whether  they  were  personally  /ta- 
bh.  Ch.  J.  Parsons,  in  delivering  the  opinion  of  the  (Jourt, 
says,  '^  If  any  individuals,  who  are  agents  for  the  corporation, 
or  of  any  ofiicers  of  it,  will  voluntarily  stipulate  with  wbrkmen 
for  their  pa3rment,  it  is  reasonable  that  they  should  be  holden 
[  *  311  ]  to  their  contract.  *A  case  of  this  kind  is  not  like  a  contract 
made  by  an  agent  for  the  public,  and  in  the  character  of  an 
agent,  although  it  may  contain  an  engagement  to  pay  in  behalf 
of  the  government.  For  the  faith  and  ability  of  the  state  in  dis- 
charging all  contracts  made  by  its  agents  in  its  behalf,  cannot, 
in  a  Court  of  law,  be  drawn  in  question." 

Testing  the  defendant's  plea  by  these  rules,  I  think  ic  is  bad, 
and  the  demurrer  is  well  founded. 

The  defendant  reiwesented  himself,  and  assumed  to  act,  as 
2S8 
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the  agent  of  the  directors  of  the  manufacturing  company.     He     Albany, 
is  now  sued  in  his  private  individual  capacity ;  and  to  exonerate    ^^^s^^f  ^®i^« 
himselfy  he  was  bound  to  aver  and  prove,  that  he  had  authority  ^^"^p^^^j^]^ 
to  seal  for  his  co-directors.  v. 

The  covenant  is  not  to  be  regarded  as  a  nullity.  The  plain-  p^y^b. 
tiff  relied  on  this  ipeciaJty  security.  If  it  does  not  bind  the  di- 
rectors, for  whom  the  defendant  represented  himself  as  agent, 
then  it  is  personally  obligatory  on  the  defendant  alone ;  and  it 
is  incumbent  on  the  defendant^  not  on  the  plaintiffs,  to  aver 
and  prove  the  authorization,  if  any,  by  which  the  defendant 
contracted  for  Raymond  and  Hitchcock,  or  for  the  company. 
Whether  he  had  such  authority  is  a  fact  for  which  the  defend- 
ant alone  is  responsible ;  and  he  has  no  right  to  call  on  the 
plaintiffs  to  prove  either  the  negative  or  affirmative.  The  plea 
is,  therefore,  bad,  because  it  contains  no  such  averment,  upon 
which  the  plaintifis  might  have  taken  issue.  If  the  defendant  is 
not  personally  bound,  he  ought,  by  his  plea,  to  have  shown,  that 
upon  this  covenant  the  plaintiffs  had  a  right  of  action  against 
some  other  person. 

That  the  plaintiffs  were  stockholders,  or  partners,  in  this 
manufacturing  company,  affords  no  ground  to  defeat  their  claim 
under  this  covenant. 

The  plaintifis  are  entitled  to  judgment  on  the  demurrer. 

Judgment  for  the  plaintiffs. 


^Putnam  fl^aif»<  Patm£.  [•SIS] 

IN  ERROR,  on  a  certiorari  to  a  justice's  Court.  .  Agyp^««*»»» 

The  defendant  in  error  brought  an  action,  in  the  Court  be-  j^  «  femciotM 
low,  against  the  plaintiff  in  error,  for  killing  his  dog.  It  was  ^  ^^!2S^7^ 
proved,  at  the  trial,  that  the  dog  was  ver^r  vicious,  and  frequently  p^t^  tonm 
attacked  persons  passinjz  in  the  streets,  m  Larmnghurgh,  where  ^  ivg^  ^y  ^ 
the  parties  resided.  Tae  plaintiff  below  had  frequently  been  calls''  througfa 
notified  of  the  ferocious  acts  of  his  dog,  and  had  been  requested  P^^*^^  ^^^ 
by  .the  neighbors  to  kill  or  confine  him.  The  dog  in  question  hl^'iiigiioUc^of 
had  been  bttten,  a  few  days  before  he  was  killed,  by  a  mad  dos.  ><*  ^cio«u  ^ 
There  being  a  very  |;reat  alarm  in  the  village  of  Lansingburgh,  TOraoD°i8  jusu^ 
on  account  of  mad  dogs,  the  inhabitants  petitioned  the  trustees  ^  ">  Wu\^  ^ 
to  pass  by-laws  for  restraining  dogs,  and  killing  those  that  ^IbUten  by 
should  be  found  at  large ;  and  the  trustees  accordingly  passed  a  •"P^*' .  .■'**^ 
law,  declaring  it  lawful  for  any  person  to  kill  any  dog  which  ^But'^ther 
should  be  found  at  large  in  the  village.  It  was  also  proved  that  could  be  a 
that  the  plaintiff  below  called  upon  the  defendant,  and  informed  idfiiij^  ^mm 
him,  that  a  certain  other  dog  m  the  village  was  mad,  and  re-  5JJJ|~^  '*^ 
quested  hipi  to  go  and  shoot  it ;  that  the  defendant  accordingly  nSfflSks!?.' 
took  his  gun  for  that  purpose,  and,  in  passing  through  the  village, 

(a)  Vide  HmekUy  v.  Bmencm,  4  Cmo.  Rqf.  351. 
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ALBANY,     met  the  plaintiff's  dog  running  loose,  and  shot  him  dead.    Judg« 
^^^SfiiS!^  ment  was  given  for  the  plaintUT  below. 

TtT  Curiam.  It  is  unnecessary,  in  this  case,  to  decide 
whether  the  act  complained  of  could  be  justified  under  the  by- 
law of  the  corporation. 

The  defendant  was  fully  justified  in  killing  the  dog,  under  the 
circumstances  of  the  case,  upon  'common  law  principles.  The 
dog  was,  generally,  a  dangerous  and  unruly  animal,  and  his 
owner  knew  it ;  yet  he  permitted  him  to  run  at  large,  or  kept 
him  so  negligently,  that  he  escaped  from  his  confinement.  Such 
negligence  was  wanton  and  cruel,  and  fiilly  justified  the  defend- 
ant in  killing  the  dog  as  a  nuisance.  The  public  safety  de- 
mands this  rule.  It  is  little  better  than  mockery  to  say  that  a 
person  injured  by  such  an  animal  might  sue  for  damages,  or  for 
penalties. 

*But,  in  addition  to  this,  the  dog  had  lately  been  bitten  by  a 
mad  dog :  this,  in  itself,  was  sufficient  to  justify  any  person  in 
killing  him,  if  found  running  at  large.  We  do  not  mean  to  say 
that  this  would  be  allowed  as  a  justification  for  killing  more 
useful,  and  less  dangerous,  animals,  as  hogs,  &c. 

Judgment  reversed. 
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Swift  against  Hofkins. 

IN  ERROR,  on  certiorari  to  a  justice's  Court. 

Hopkins^  the  defendant  in  error,  brought  an  action  agamsr 
Swifts  the  plaintiff  in  error,  in  the  Court  below,  for  services  per- 
formed, money  paid,  &c. ;  and  it  was  proved,  at  the  trial,  that 
the  plaintiff  below,  bein^  paymaster  of  a  regiment  of  militia,  in 
the  town  of  Paris,  and  being  at  Albany ,  on  the  subject  of  pay 
due  to  the  militia,  was  employed  by  the  defendant  to  go  to  cer- 
tain persons  in  Madison  and  Oneida  counties,  to  procure  certain 
certificates,  relating  to  the  payment  of  the  militia,  and  to  bring 
them  to  Albany,  which  was  done  by  the  plaintiff.  It  did  not 
appear  what  was  the  defendant's  office,  or  whether  he  had 
any,  when  he  so  employed  the  plaintiff;  but  after  obtaining  the 
certificates,  he  was  at  Paris,  and  there  paid  the  militia.  The 
defendant  admitted  that  he  had  employed  the  plaintiff  to  do  the 
service,  which  he  hadperformed  to  his  satisfaction ;  and  on  being 
asked  by  the  plaintiff^  why  he  did  not  pay  him,  he  replied,  that 
he  could  not  make  it  a  charge  against  the  government.  Judg* 
ment  was  given  for  the  plaintiff  below,  the  defendant  in  error. 

Per  Curiam.  Unless  the  contractor  shows  distinctly  that,  in 
making  the  contract,  he  expressly,  or  ostemiUy,  acted  as  a  pub- 

la)  Vide  Bdknap  v.  RdiAart^  S  WenddPt  Rep.  375.  Fox  ▼.  Drake,  8  Caw.  Rep 
191.  12  Jokru.  Rep.  385. 444. 17  Id,  46.  Hodgson  v.  Dexter,  1  ^anch,  345.  9  Cainea'i 
Rep.  69.    OIney  v.  Wicket,  18  Johm.  Rep.  uSL 
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lie  agent,  it  must  be  deemed  a  private  contract.     The  return  Albany, 

does  not  show  that  Swifi  assumed  to  act  in  an  official  capacity  At^us^isis^ 

when  he  made  this  contract ;  and  the  reason  assigned  by  him  y^^^  Valkek- 

for  refusing  to  pay,  was,  that  he  could  not  make  a  charge  of  it  burgh 

against  the  government,  is  decisive  to  show  that  it  was  a  private  elmbhdorf. 
contract 

Judgment  affirmed. 


*Van  Valkenburgh  and  another,  Assignees  ofMAGEE,      [♦SHJ 
against  Elmendorf,  Gent  one,  &c. 

THIS  was  a  motion  to  set  aside  the  report  of  referees  appointed  Where  three 
by  a  rule  of  Court,  in  an  action  of  assumpsit  brought  by  the  ™n"aMoimed 
plaintiffs,  as  assignees,  under  the  insolvent  act  of  April,  1811,  under  the  insoi- 
of  Magee,  an  insolvent  debtor.  At  the  hearing  at  Catskilly  in  J^J^  ^iBii, 
the  county  of  Greency  the  plaintiffs  gave  in  evidence  the  pro-  (since  '  re' 
ceedings  relating  to  the  discharge  of  Magee^  by  which  it  ap-  Jf^^i^jm  ^^^ 
peared,  that  /.  Pinckneyy  the  commissioner  under  that  act,  for  fiisestoact^and 
the  county  of  Greene,  had  ordered  an  assignment  of  the  insol-  TOiDtS?'i?  ^ 
vent's  estate  to  the  plaintiffs  in  conjunction  with  one  Henry  stead,  the  two 
M  'Kinstry ;  that  an  assignment  was  made  to  the  three,  but  that  ui''^tiorS- 
the  plaintiffs  only  had  acted,  M^Kinstry  having  refused  to  act.  the  tnut  may 
The  defendant  objected  to  the  plaintiffs'  claim,  on  the  ground  Sf^'di^ 
that,  as  the  assignment  was  made  to  M^Kinstry,  together  with  the  insolvent  iu 
the  plaintiffs,  they  could  not  maintain  the  suit  in  their  own  names  J^iSJJT'jSSS 
alone.  The  objection,  however,  was  overruled,  and  the  refer-  the  third. 
ees  reported  in  favor  of  the  plaintiffs. 

Van  Vechten,  for  the  defendant. 

Cantine,  contra. 

Per  Curiam.  By  the  first  section  of  the  act  "  for  the  benefit 
of  insolvent  debtors  and  their  creditors,  passed  3d  April,  1811, 
the  commissioner  is  directed  to  order  an  assignment  of  the 
debtor's  estate  "  to  three  discreet  and  suMcient  persons, ^^  naming 
them.  By  the  4th  section  of  that  act,  it  is  directed,  that  upon 
''  producing  a  certificate  under  the  hands  and  seals  of  the  as- 
signees, or  any  two  of  them,"  that  the  debtor  has  executed  an 
assignment  of  all  his  estate,  &c.,  then  the  commissioner  shall 
discharge  the  debtor ;  and,  by  the  17th  section  of  the  same  act, 
it  is  provided,  ^'  that  a  majority  of  the  assignees  in  any  case  to 
be  appointed,  as  in  and  by  this  act  is  directed,  shall  have  power 
and  authority  to  do  all  acts  and  perform  all  duties  required  of 
fluch  assignees. 

We  incline  to  the  opinion,  that  a  true  construction  of  that  act 
is,  that  the  commissioner  shall  appoint  three  persons  as  as- 
signees ;  *but  that  any  two  of  them,  by  executing  the  certificate,       [  *  3 1 5 1 
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ALBAjnr,     and  accepting  the  trust,  are  competent  to  perfonn  all  the  duties. 
Angust,  1816.  The  law  does  not  seem  to  require  that  there  shall  be  three  acting 
Thobvx      trustees.    It  is  made  the  duty  of  the  commissioner  to  make  a 
▼.  new  appiMfitment  as  often  as  a  vacancy  occurs  among  the  aa- 

^*^^'  simees ;  but  in  this  case  the  vacancy  occasioned  by  the  refusal 
oiM'Kinstry  was  not  supplied  bv  a  new  appointment,  and  the 
office  of  commissioner  was  abolished  before  this  suit  was  insti- 
tuted. So  that  if  the  tu^  assignees  cannot  act,  the  trust  must 
remain  unexecuted.  It  accords  with  the  lettery  and,  we  think, 
with  the  spirit,  of  the  statute,  to  uphold  the  acts  of  tipo  of  the 
assignees,  where  a  third  has  hoexi  regularly  appointed,  and  re- 
fuses to  act. 
TRe  motion  to  set  aside  the  report  must  be  denied. 

Motion  denied. 


Thohive  against  PfecK. 

r 

la  ta  aciioa      IN  ERROR,  on  Certiorari  to  a  justice's  Court, 
mffor  mom^  *  ^^^  defendant  in  error  brought  an  action  in  the  Court  below 
alleged  to  be  against  the  plaintiff  in  error,  who  was  captain  of  a  company  of 
uS; Sed^^  niilitia  during  actual  service,  in  the  year  1814,  for  his  wages 
ant  laaj  give  m  and  rations  as  a  drummer  in- the  company.     The  defendant  Be- 
ro^^^^CT  *froni  ^^  acknowledged  that  he  had  received  money  for  the  pay  and 
UspriBcipalBot  rations  of  his  company;  and  the  plaintiff  below  had  served  in 
uey^^      "^  ^  company  for  a  considerable  time,  and  then  deserted,  but 
within  ten  days  returned  again,  when  the  defendant  below  re- 
fused to  take  notice  of  him,  or  to  call  his  name  at  roU-call.    The 
defendant  below  offered  to  prove  that  the  paymaster-general 
gave  him  a  verbal  order  not  to  pay  any  money  to  any  man  who 
had  deserted,  which  evidence  the  justice  refused  to  hear,  on  the 
ground  that  the  order  ought  to  have  been  in  writing,  and  that 
a  verbal  order  was  insufficient.    The  defendant  then  produced 
a  written  order,  directed  to  him  from  the  colonel  of  his  regiment, 
commanding  him  to  pay  over  all  the  money  in  his  hands  for 
I  *  316 1       ^'back  rations,  to  the  quarter-master  of  the  regiment.    Judgme-it 
was  given  for  the  plaintiff  below. 

Per  Curiam.  The  verbal  order  of  the  paymaster-general  was 
obligatory  on  Captain  7%orne,  who,  for  the  purpose  of  pa]rin|( 
the  men,  acted  merely  as  the  agent  of  the  paymaster-general, 
and  subject  to  his  control.  The  justice  erred  in  rejecting  tha. 
evidence,  and  the  judgment  ought  to  be  reversed. 

Judgment  reversed 
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ALBAPiY, 

Jackson,  ex  dem.  %.  Stevens,  against  F.  Stevens*     .^^^^^^ 


THIS  was  an  action  of  ejectment  for  a  lot  of  land  in  the  town 
of  Dover,  in  the  county  of  buichess,  which  was  tried  before  Mr.      SikVexs. 
J.  Van  Ness,  at  the  Dutchess  circuit,  in  August,  1815.  where  aper- 

Both  parties  ultimately  derived  their  title  from  Lewis  Hunty  son,  having  no 
who  lived  on  the  farm  in  question,  until  his  death,  in  1776  or  eonvey?  toan- 
1777.  Hunt  left  two  daughters,  his  heirs  at  law;  Susannah,  other, aad after- 
who  married  Elkanah  BriggSy  and  Mary,  who  married  Samuel  2^S^"to*^£j 
Stevens.  Stevens  died  about  four  years  before  the  trial,  and,  sameiaad^beU 
after  his  death,  Mary,  his  widow,  married  Justm  Blanchard.  S^iSSiii/^S 
The  following  deeds  were  given  in  evidence  at  the  trial :—  •        acUon    against 

1.  A  deed,  with  warranty,  dated  the  24th  of  December,  1795,  fe  ^^  £[ 
from  Elkanah  Brings,  and  Susan,  his  wife,  to  Samuel  Stevens,  the  UUe  subse- 
in  fee,  for  the  consideration  of  930/.  for  an  undivided  half  of  the  2d*°wiii  ^we 
farm.  This  deed  was  not  acknowledged  by  Susan  Briggs  until  to 'the  benefit  of 
the  20th  of  October,  1815.  £«To5rS2 

2.  A  deed,  with  warranty,  from  Ebenezer  Stevens,  the  lessor  tionof  t  is  title 
of  the  plaintiff,  and  Elizabeth,  his  wife,  to  Justus  Blanchard,  in  ^'^ 

fee,  dated  the  15th  of  July,  1813,  for  the  consideration  of  2,800 

dollars,  for  an  undivided  half  of  the  farm.    This  deed,  also, 

purported  to  convey  "  all  the  estate,  right,  title,  interest,  clsdm, 

or  demand,  which  the  said  Ebenezer  Stevens  had  to  the  premises, 

either  in  law  or  equity,  frcxn  the  last  will  and  testament  of 

Samuel  Stevens  ^deceased"     No  will,  however,  was  shown,  nor 

•any  other  evidence  of  title  in  the  lessor  of  the  plaintiff  as  de-      [  •  317  ] 

rived  from  Samuel  Stevens. 

3.  A  deed,  without  warranty,  from  Elkanah  Briggs,  and 
Susannah,  his  wife,  to  Ebenezer  Stevens,  the  lessor  of  me  plain- 
tiff, in  fee,  dated  the  4th  of  April,  1814,  and  acknowledged  the 
same  day,  for  the  consideration  of  1,000  dollars  for  all  the  farm. 

4.  A  deed,  with  warranty,  from  Justus  Blanchard,  and  Mary, 
his  wife,  to  Thomas  Stevens,  the  defendant,  in  fee,  dated,  and 
duly  acknowledged,  on  the  21st  oi  April,  1815,  for  the  consid- 
eration of  11^50  dollars,  for  the  whole  of  the  farm. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  on  the  facts  stated. 

P.  Ituggles,  for  the  plaintiff,  oofiteiided,  that  the  conveyance 
from  E.  Sriggs,  and  Susannah,  his  wife,  to  the  lessor  of  the 
plaintiff,  vested  in  him  a  legfd  right  to  an  equal  and  undivided 
moiety  of  the  premises  in  question ;  and  that  the  possession  of  • 
Samuel  Stevens,  or  of  those  claiming  under  him,  could  not  be 
adverse,  as  the  deed  from  Br^gs  and  his  wife,  of  the  24th  of 
December,  1795,  though  not  acknowledged  by  her,  vested  in  S.  gi;C"[oXb^. 
Stevens  a  particular  estate  ift  the  pemises  during  their  joint  Rep.  4}5.  Jact- 

lives*  I  nuJter  4  Jo/nu. 

Again ;  the  lessor  of  the  plaintiff  is  not  estopped,  by  his  deed,  Rep.  m 

la)  Vide  Oakley  v.  SianleVf  5  WendeWi  Rep.  SJ3.    Overseers  of  Bridgewater  v.  Over* 
iurs  o/Brookfield,  3  Com,  Rep.  »9.     WUsof  t.  Trotip,  Oid.  195. 
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ALBANY,     of  an  undivided  moiety  of  the  premises  to  Blanchard,  from 

August,  1816.   claiming  the  other  undivided  moiety^  by  an  after  purchase, 

'"■^][^^^^]^  against  him,  or  those  claiming  under  him.     The  case  of  Jackson^ 

V.  ex  dem.  Danforth,  v.  Murray,^  does  not  proceed  on  the  ground 

Stevens,     ^f  ^^  estoppcL    The  principle  there  decided  is,  that  a  person 

ittp.^m^^j^  shall  not  be  permitted  to  claim  in  opposition  to  his  own  deed, 

•oe  Jacksln  v.  bv  alleging  that  he  had  no  estate  in  the  premises  at  the  time  of 

JthtU,  1   Johns.   J^^^%^A^A 

Cat.  90,  givmg  the  deed. 

An  estoppel  is  where  a  person  is  concluded  by  his  own  act,  or 

acceptance,  to  say  the  truth.     An  estoppel  is  reciprocal,  and 

binds  both  parties,  and  it  ought  to  be  certain  to  every  intent; 

and,  therefore,  if  a  thing  is  not  directly  and  precisely  alleged, 

it  will  be  no  estoppel.     So,  if  an  interest  passes  from  the  party, 

there  shall  be  no  estoppel.     A  party  shall  not  be  estopped  to 

aver  a  thing  consistent  with  the  record  or  deed.     A  man  can- 

X  Com.  Dir.  not  be  estopped  by  accepting  a  deed  of  his  own  land.]; 

tT'UH  1     *      *The  plaintiff,  by  his  deed  to  Blanchard^  can  be  concluded 

.)(B.)  (E.  3.)  ^"^y  ^  ^  ^^^  moiety.     It  would  be  carrying  the  doctrine  of 

(E.  40  (E.  s!)  estoppel  very  far  to  say,  that  a  person  who  has  conveyed  one 

iL  352r**!4  ^.  ™oi^ty  of  an  estate,  should  be  estopped»as  to  the  other  moiety 

Ahr.  189.  Lea*-  Subsequently  acquired  by  him.     The  party  is  not  estopped  be- 

(O./^'^  '^rSL  yo^d  the  estate  he  held.^    The  grantee  must  resort  to  the  cov- 

Abr,  877.  pi.  3.  euauts  of  Warranty,  if  the  grantor  has  no  title.     Tenants  in 

Co,  Liu.i5.  a.  common,  in  all  actions,  real  and  mixed,  must  sever,  because 

/z^.  W2.  m*'  ^®*r  estates  are  several,  and  they  claim  by  several  titles.     There 

R  JackMon  v.  is  uo  Unity  but  that  of  possession. ||     If  tne  plaintiff  should  now 

CaSu^M   Rep,  ^  ©Stopped  from  recovering  the  moiety  subsequently  purchased, 

174, 175, 176.  *  his  first  deed  would  operate  to  convey  the  whole  estate  instead 

of  a  moiety. 

/.  Talltnaclge,  contra,  contended,  1.  That  there  was  an  ad- 

ir  Jackson  v.  vorsc  posscssiou  for  20  years.lT 

S^'^436.''^"'^*      2.*  That  the  lessor  of  the  plaintiff  was  estopped  by  his  deed 

to  Blanchard.     A  man  is  never  allowed  to  claim  in  opposition 

to  his  own  deed,  or  to  say  he  had  no  title.     An  after-acquired 

title  is  good,  by  relation,  and  establishes  and  makes  good  all  in- 

tt  Jatkson  v,  tcrmcdiate  conveyances.ff    And  in  Jackson,  ex  dem.  Benson,  v. 

c^*    wf^^i  MatsdorfyXt  the  chief  justice  lays  it  down,  that  a  deed,  vrith  war- 

Jofuu,  Rqp.9[ii.  ranty,  is  sufficient  to  pass  any  title  subsequently  acquired  by  the 

U  n  Johns,  grantor.^^ 

H  Co  LitL      ^'  ^y  ^^  ^^  section  of  the  act  concerning  uses,  (sess.  10. 

»j.5.    a.'  Vtn.  ch.  37.)  it  is  declared,  that  every  estate,  feoffment,  gift,  release, 

(2*r  i^TTx^S'^^^y  ^^'y  ^y  persons  of  full  age,  &c.,  are  good  and  effectual 

.1.)  pl!6.  (B.  a.)  against  the  seller,  feoffor,  donor,  or  grantor,  and  their  heirs,  and 

^Litt'^i  'f*  ^*i  ^  persons  claiming  under  Uiem.     The  statute  of  uses  comes  il 

Sulk,  ml    t  the  place  of  livery  of  seisin ;  there  was  a  transmutation  of  the 

Urd     jSayM.  posscssiou  by  the  deed  of  Briggs  and  his  wife  to  E.  Stevens. 

The  deed  was  eflfectual  to  pass  an  estate  in  fee ;  and  if  not,  the 

subsequent  acknowledgment  is  a  confirmation,  by  relation,  so  a» 

to  make  good  all  intermediate  acts  of  the  grantee. 
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4.  BriggB  and  his  wife  were  concluiled  by  their  deed  from     Albany, 
conveying  to  the'  lessor  of  the  plaintiff.     Samuel  Stevens  held    -^"s^^  ^8i& 
adversely,  and  any  subsequent  conveyance  by  Mrs.  Brings  would     j^ckso 
be  void.    The  grantor  must  have  power  to  deliver  the  posses-        %^' 
rion,  and  actually  deliver  it,f  Stetxhs. 

5.  Again ;  the  deed  of  Briggs  and  wife  was  a  discontin-  jj^.  %,  "^^^^ 
uance  *of  the  estate,  and  she  must  have  entered  before  she  r*319] 
could  have  power  to  convey.  The  statute^  which  declares,  that  J  i  M  Jt  L. 
no  acts  of  the  husband  shall  prejudice  the  wife  or  heirs,  saves  Jh.  iclffi**" 
only  her  riffht  of  entry,  according  to  her  right  or  title,  as  if  no 

such  act  of  the  husband  had  been  done  or  suffered.  A  convey- 
ance bv  the  husband,  with  warranty,  works  a  discontinuance  of 
the  wife's  estate,  and  she  must  enter  before  she  can  convey.^         i  Co,    utu 

Oakley^  in  reply,  insisted  that  the  possession  of  Samuel  StC"  ^^^^^JJi^' 
vens  was  not  adverse,  because  he  must  have  taken  possession  {Q.)  %  RoiL 
according  to  his  title.     His  possession  was  that  of  Mrs.  Briggs^  ^;  ^  ^* 

and  so  continued  throughout.  Abr\  Baron  ani 

Mrs.  Briggs  was  estopped,  by  her  deed  of  the  4th  of  Aprils  ^Tb*)  ^^ 
1S14,  duly  acknowledged,  to  set  up  the  prior  deed  of  the  24th 
of  December^  1795,  and  her  subsequent  acknowledgment  of  that 
deed,  in  October ,  1815,  cannot  rnake  it  good  by  relation.    In 
Jackson  v.  HaUowajfyW  it  was  decided  that  the  wife,  having  join-  JB  ^  **"** 
ed  her  husband  in  executing  a  lease  in  1306,  duly  acknowledged  '^*  ^' 
by  her,  had  put  it  out  of  her  power  to  affirm  a  prior  lease  by  ner 
husband,  in  1795. 

As  to  adverse  possession,  it  must  have  been  so  from  the  be- 
ginning, otherwise  it  cannot  avail. 

The  wife  could  not  join  in  any  warranty,  or  make  a  personal 
covenant,  and  a  deed,  with  a  warranty  by  the  husband,  can- 
not affect  her  rights,  or  work  a  discontinuance  of  her  estate. 
There  can  be  no  discontinuance,  unless  it  creates  an  adverse 
possession,  so  as  to  render  an  actual  entry  necessary,  which  was 
clearly  not  the  case  here.  When  the  statute  says  the  wife  may 
enter,  it  means  that  her  right  of  entry  is  saved,  and  she  may  en- 
force it  by  an  action  of  ejectment.  The  notion  of  an  actual 
entry  by  her  is  obsolete. 

As  to  the  principal  point  raised  in  the  cause,  whether  the  deed 
to  Blanchard  is  an  estoppel,  we  contend  that  the  cases  cited  do 
not  rest  on  the  strict  doctrine  of  estoppels.  The  principle  is, 
that  a  party  having  no  interest  at  the  time  of  his  conveyance, 
but  acquiring  a  title  afterwards,  shall  not  be  allowed  to  say  he 
had  no  title  when  he  first  conveyed.  It  does  not  appear  how 
the  title  was  vested  in  Samuel  Stevens. 

The  deed  from  E.  Stevens  to  /.  Blanchard  purports  to  be  a 
conveyance  of  all  the  estate  acquired  under  the  will  of  Samuel 
Stevens.    When  Blanchard  professes  to  take  such  an  interest, 
*can  he  ever  allege  that  the  estate  was  acquired  in  a  different      [  *  320  ] 
manner  ? 

Per  Curiam.    The  deed  from  Blanchard  and  his  wife,  of  the 
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ALBANY,  Slst  oi  AprUj  1814,  unquestionably  conveyed  to  the  plaintiff  a 
A^igt,j8i6.  good  title  for  an  undivided  half  of  the  farm,  Mary  never  having 
executed  any  other  deed.  The  question  is,  whether  the  plain- 
tiff shows  a  title  to  the  other  half. 

It  appears  that  the  lessor  of  the  plaintiff,  in  1813^  having  no 
title  from  any  source,  executed  a  deed  with  warranty  to  Justus 
Blanchard,  for  an  undivided  moiety  of  the  farm,  and  also  all  his 
interest  under  the  will  of  Samuel  Stevens^  for  the  consideration 
of  2,800  dollars;  and  that,  on  the  4th  of  April,  1814,  about 
nine  months  afterwards,  he  obtained,  for  the  consideiatioa  oi 
1,000  dollars,  a  conveyance,  without  warranty,  of  the  whole  fann 
from  Briggs  and  his  wife. 

There  appears  to  be  nothing  to  hinder  the  application  of  the 
rule  of  estoppel.  tZenezer  Stevens  professedly  conveyed  an  un- 
divided half  of  the  farm,  and  all  his  other  interest  under  the  will, 
without  showing  what  it  was,  to  Blanchard,  who  conveyed  to 
the  defendant.  Now,  in  the  absence  of  all  other  proof,  it  must 
be  intended  that  the  subsequent  purchase  made  by  JEbenezer 
Stevens,  from  Briggs  and  his  wife,  was  designed  to  confirm  the 
deed  which  he  had  before  executed  to  Blanchard, 

Judgment  for  defendant. 


Pratt  against  Malcolm. 

Am  of  ex-  STORRS,  for  the  plaintiff  in  error,  moved,  that  the  judges 
byftJjrjSlSM  ^^  ^®  Court  of  Common  Pleas  of  Madison  county,  who  had 
oiUyof  UieCourt  signed  the  bill  of  exceptions  taken  in  this  cause,  come  in  and  ac- 
picas,^rTt  knowledge  their  seals,  and  that  a  writ  be  directed  to  them  ft» 
•ttch  a  bai  of  that  purpose.     (I  N.  R.  L.  826.    sess.  36.  di.  4.  s.  6.)  la) 

exceptions     as  ^ 

^dicSr^tlike  ^^^'  contra,  objected  that  only  two  of  the  justices  had  signed 
ooUce  ^oO  or  the  bill  of  exceptions;  whereas  three  justices,  at  least,  were 
[  *  321  ]  *liecessary  to  constitute  a  Court  of  common  ideas,  so  that  this 
grant  a  Mmt  to  was  not  a  legal  bill  of  exceptions,  or  one  of  which  this  Court 
S2S*to  toJ^  could  take  notice. 

deny  their  seals.      Starrs,  in  reply,  CiHitended,  that  if  one  of  the  justices  refuse<i 

(^)  to  sign  the  bill  of  exceptions,  the  others  might  do  it ;  that  this 

was  so  laid  down  by  Coke  in  his  reading  on  tne  Engfish  statute, 

which  was  similar  to  ours ;  (2  Inst.  4^.   2  Lev.  §S1.)  and  in 

t-Bwrr.  1692.  the  case  of  Money  and  others  v.  Leach,f  Pratt,  the  chief  justice 

'  ^^^'       of  the  C.  P.,  alone  sealed  the  bill  of  exceptions,  and  came  into 

the  Court  of  K.  B.  to  acknowledge  his  seal,  pursuant  to  the 

writ  directed  to  him  for  that  purpose. 

Per  Curiam.     The  application,  in  this  case,  is  for  a  writ 
directed  to  the  judges  of  the  Court  of  Common  Pleas  of  Madison 

(a)  2  «.  5?.  422,  A'^a. 

lb)  Vide  Shipherii  v.  Wnte,  S  Cmo.  Rep,  33.    Note  (a)  and  tlie  cases  there  cited. 
CUrk  V.  Dutcher,  ID  Jokm.  Rep,  M6. 
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county,  requiring  them  to  coma  into  this  Court  to  confess  or  Albany, 
deny  their  seals  to  a  bill  of  exceptions.  Upon  examining  the  /^S^^^*^, 
bill  of  exceptions,  it  purports  to  have  been  sealed  by  only  two  "  ^^^ 
jjudges.  This  we  think  is  not  sufficient.  Not  less  than  three  "' ▼!' 
judges  can  form  a  Court  of  common  pleas.  And  as  the  bill  of  HsirD«»8o» 
exceptions  b  not  a  part  of  the  record,  the  decision  complained 
of  should  at  least  appear  to  be  made  by  a  number  which  we  can 
judicially  notice  as  constituting  a  Court.  -  To  permit  a  bill  of 
exceptions  to  be  sealed  by  one  judge  only,  would  be  liable  to 
great  abuse ;  for  although,  reguhrly,  a  bill  of  exceptions  must 
be  tendered  at  the  trial,  yet  it  is,  in  practice,  usually  reduced  to 
f<Nrm,  and  sealed  afterwards,  and  often  in  vacation.  We  think, 
therefore,  that  this  is  not  such  a  bill  of  exceptions,  as  we  can 
notice,  so  as  to  justify  the  granting  of  the  motion. 

Motion  denied. 


*SciDMORE  against  Smith.  [  *  322  ] 

IN  ERROR,  on  a  cerHorari  to  a  justice's  Court.  th^ai^Uw  SI 

Smitk^  the  defendant  in  error,  brought  an  action  of  trespass  tedn^  ^and 
(as  was  stated  in  the  return)  in  the  Court  below,  against  the  hvbonng  ^the 
plaintiflT  in  error,  to  recover  damages  for  seducing  and  harbor-  ^^  pUibitif^ 
ing  his  man  servant.  It  was  objected  that  the  action  should  ^*^^*Jl^***"y? 
have  been  debi,  under  the  15th  section  of  the  '^act  concerning  enb^T^^"^! 
slaves  and  servants,"  (2  N.  R.  Ir.  206.)  (a)  but  the  exception  ^^^"^  g^,. 
was  ov^ruled,  and  judgment  wiu  given  for  the  defendant  in  error,  v^u.''  (2  n.  r. 

Per  Curiam.    The  statute  penalty,  for  harboring  slaves  or  ser-  is  a  cumaiaUva 
vants,  is  cumulative,  and  does  not  destroy  the  common  law  '^"^y-  <*^ 
remedy. 

Judgment  affirmed. 

(a)  S  R,  8. 158. 

lb)  Mmtf  ▼.  Harrit,  5  Joftitt.  Rep,  176,    Fvrmer^M  Turnjpik*  Ccmpami  t.  CatmOrff,  10 
/ofcjif .  Rep.  889. 


rtAn*i 


Denston  against  Henderson  and  Cairns. 

THIS  was  an  action  of  assumpsit,  brought  bv  the  plaintifT  ^J^^  **•"  of  ex- 
against  the  defendants,  as  endorsers  of  a  bill  ot  exchange  for  draw?  »  ^ 

UnUed    BtaUt. 

rn  A.f  o( London,  on  which  Ihe  defendanU  were  eadonera;  before  the  bill  became  due,  B.,  the  agent  or 
defondiintSy  offered  C,  the  bolder  of  the  bill,  to  pay  it,  in  case  A.  did  noi,  for  the  honor  of  the  defendants  3 
and  C.  promised  to  htn  him  have  the  bill  for  that  pnrpoee ;  the  bill  not  having  been  paid  b^  A.j  B.,  bein^  in 
formed  of  the  circamstance,  requested  C.  to  let  him  kave  the  bill,  and  that  he  wonkl  paj  it ;  this  C  declined, 
and  said  tlmt  the  bill  had  been  put  into  the  post-office  to  be  returned  to  America ;  It  was  held  that  B.  ought 
lo  have  been  reedy.  In  Leniony  to  take  ap  the  bill  whcp  it  became  due ;  that  his  otter  to  pajr,  when  the 
rijriits  of  the  parties  had  become  fixed,  was  of  no  avail ;  that  the  previoos  promise  of  C  to  let  him  have  the 
buiyin  order  to  pay  it,  was  nudum  pachany  and  that,  imder  the  circumstances  of  the  case,  the  plaiatiffwas 
ttoCprecladed  firom  recovering  20  per  cent,  damages  on  the  amount  of  the  bill. 

llie  plaintiir,  in  action  oa  a  foreign  bill  of  exchange,  is  entided  to  recover  the  amoaat  of  the  bill  accord- 
ing to  tne  rate  of  exchange  at  the  time  of  notice  of  its  dishonor  to  Ihe  defendant,  with  90  per  cent,  damages, 
cueulated  oa  the  wminal  amount  of  the  biO,  aad  with  interest  on  those  two  soms  from  the  time  of  notice,  (c) 

(c)  Vide  Tke  Bank  o/Skenansro  v.  Otgood^  4  WenddTe  Rep,  607.     Hendricks  v.  Franklin,  4  Jckm 
Rep.  119.    Seqfieid  v.  jDey,  90  Jofmt,  Rep,  109. 
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ALBANY,     750/.  sterling,  drawn  by  Robert  Potion,  fun.^  of  Alexandria^  on 

August,  1816.   Inglis,  Ellice  fy   Co.,  of  London,  in  favor  of  Robert  Patton, 

^^'^^g^^'  dated  the  28th  of  July,  1812,  and  which  had  been  duly  protested 

V.  for  non-pajrment,  and  notice  thereof  given.     The  cause  was 

HERDEasoH.   •tfied  before  Mr.  J.  Spencer,  at  the  Nevy-  York  sittings,  in  iVb- 

[  *  3.3  ]       vember,  1815. 

The  defendant  read,  at  the  trial,  the  deposition  of  Edward 
Frears,  of  Birmingham,  taken  under  a  commission,  who  stated 
that  he  and  his  partner,  Edtpard  Cairns,  j\m.,  were  the  corre- 
spondents and  agents  of  the  defendants,  and  that  they  had  di- 
rections from  the  defendants  to  pay  all  bills  of  which  tfiey  were 
the  drawers  or  endorsers,  which  were  not  duly  honored  by  the 
drawers,  and  particularly  bills  of  exchange  drawn  on  £iglis, 
EUice  fy  Co.,  ot  London;  and  that,  in  consequence  of  such  or- 
ders, they  had  paid  several  bills  of  exchange  for  the  honor  of 
the  defendants.  The  deponent,  understanding,  on  or  about  the 
10th  of  November,  1812,  that  a  bill  drawn  on  Inglis,  Ellice  if 
Co.,  on  which  the  defendants  were  endorsers,  had  been  refused 
acceptance,  applied,  several  times,  to  Win.  fVallis,  the  holder 
of  the  bill,  to  inquire  whether  the  bill  had  been  accepted,  and, 
at  those  times,  informed  WaUis  that  if  the  bill  was  not  paid,  the 
deponent  and  his  partner  would  pay  it,  and  requested  him  to  let 
them  have  the  bill,  in  case  of  its  not  being  paid  by  the  drawers, 
which  he  promised  to  do.  The  deponent,  understanding  that 
the  bill  would  become  due  about  the  22d  of  December,  1812, 
wrote  to  Inglis,  EUice  fy  Co.,  requesting  to  be  informed  when 
the  bill  would  become  due,  and  stating  that  the  deponent  and 
his  partner  had  directions  to  pay  bills  for  the  honor  of  the  de- 
fendants ;  to  which  letter  no  answer  was  returned  until  the  23d 
of  that  month,  when  a  letter  was  received  from  Inglis,  EUice  8f 
Co*,  informing  him  that  the  bill  had  been  presented  for  pay- 
ment, and  refused.  Immediately  on  receiving  this  letter,  the 
deponent  called  on  WaUis,  taking  with  him  a  check  upon  his 
bankers  to  pay  the  bill  and  expenses,  and  told  him  that  if  he 
would  let  him  have  the  bill,  he  would  pay  it ;  WaUis  then  said 
to  him, ''  Do  not  you  think  the  damages  would  be  as  good  in 
my  pocket  as  theirs  ?  "  (meaning  the  defendants.)  The  depo- 
nent said,  '^But  you  know,  Mr.  WaUis,  I  told  you  we. had  in- 
structions to  prevent  this ;"  to  which  Wallis  said,  ^'  I  am  satis- 
fied with  the  endorsers,"  or  words  to  that  effect,  and  informed 
the  deponent  that  he  had  put  the  bill  into  the  post-office,  to 
be  sent  to  America.  The  deponent  stated,  that  after  a  letter 
had  been  put  into  the  post-office,  the  post-master  would  not  re- 
turn it  to  any  person.  The  defendants  had,  at  the  time,  funds, 
in  the  hands  of  the  deponent  and  his  partner,  with  which  the 
[  ♦  324  ]  bill  *might  have  been  paid ;  and  they  were  prevented  from  pay- 
ing the  bill  in  London,  as  they  might  have  done,  by  not  hearing 
from  Inglis,  EUice  fy  Co.  in  time. 

The  plaintiff  proved,  that,  at  the  time  the  bill  of  exchan^ 
was  returned,  the  rate  of  exchange  between  England  and  Amer^ 
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icay  was  16  per  cent,  below  par^  and  that,  at  the  time  of  the  trial,     albanv, 
Vt  was  8  pep  cent,  above  par,  and  the  counsel  for  the  plaintiff  in-  ^^^5?*^i^; 
sisted  that  the  plaintiff  was  entitled  to  recover  the  amount  of  the     wardiu. 
bill,  at  the  rate  of  exchange  at  the  time  of  the  trial.     The  judge,      ^  v. 
however,  expressed  his  opinion  that  the  plaintiff  was  entitled  to 
recover  the  amount  of  the  bill,  at  the  rate  of  exchange  when  the 
same  was  returned,  with  damages,  and  no  more.    A  verdict  was 
then  taken  for  the  plaintiff,  for  the  amount  of  the  bill,  deduct- 
ing 16  per  cent.,  with  20  per  cent,  damages,  calculated  upon  the 
face  of  it,  and  interest  on  both  those  sums,  from  the  time  that 
the  bill  was  returned,  subject  to  the  opinion  of  the  Court  on  a 
case  made,  with  liberty  for  the  Court  to  increase  the  verdict,  or, 
if  tlie  plaintiff  were  not  entitled  to  damages,  to  diminish  it. 

D.  B,  Ogden,  for  the  plaintiffs.  He  cited  Dash  v.  Graves, 
12  Johns.  Rep.  17.  in  error. 

Colden,  and  Hoffman,  contra.  They  cited  Thompson  v.  JRo6- 
ertson  fy  Bowne,  4- Johns.  Rep.  27.  Durkin  fy  Henderson  v. 
Cranston,  7  Johns.  Rep.  442. 

Per  Curiam.  The  facts  stated  afford  no  ground  of  defence 
m  this  action.  Wallis  pursued  the  strictly-regular  course  to 
charge  the  endorsers.  If  the  agents  meant  to  carry  into  effect 
the  agreement  with  Wallis,  they  should  have  stood  ready  to  pay 
and  take  up  the  bill  in  Liondon,  when  it  was  payable.  They 
never  tendered  payment  in  London,  nor  did  they  do  so  at  Bir- 
mingham, until  the  rights  of  the  parties  were  fixed.  Indeed  the 
agreement  with  Wallis  was  nudum  pactum ;  the  agents  were  not 
compellable  to  pay  at  any  time.  When  fVallis  committed  the 
dishonored  bill  to  the  post-office,  it  was  uncertain  whether  the 
agents  would,  or  would  not,  choose  to  pay  it ;  and  when  they 
offered  to  pay,  it  was  upon  a  condition  which  it  was  impossible 
for  lum  to  comply  with — ^the  delivery  of  the  bill.  The  jury  gave 
the  value  of  the  bill  at  the  rate  of  exchange  at  the  time  of  no- 
tice to  the  endorsers,  with  20  per  cent,  damages,  on  the  nomi- 
nal Amount  of  the  bill,  and.  interest  on  bo£  sums  from  the  [  ^  3^5  ] 
same  time :  this  was  right. 

Judgment  for  the  plaintiff,  according  to  the  verdict. 


Wardell  against  Fosdick  and  Davis. 

THIS  was  an  action  of  trespass  on  the  case  for  a  deceit  in     An  action  on 
selling  to  the  plaintiff,  for  a  valuable  consideration,  land  which  SSjeiiMiel^'for 
had  no  existence.    The  cause  was  tried  before  Mr.  J.  Spencer,  frandnientiy 
at  the  NeW'York  sittings,  in  November,  1815.  ^^^  has  no 

real    ezisteoee, 
notwithstanding  any  covenants  m  the  deed,  wUch  the  plaintiff  may  treat  as  a  nolliiy.  (a) 

a)  Vide  Lecfurd  v.  PUney,  5  WendelTt  Rep,  30.    BetUm  y.  PraU,  %  Ibid,  885.    MoneU  r.  Coldm 
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ALBANY, 
Aoguit,  1816. 

Wardkli. 

V. 

Fotoics. 


1*326] 


ilBoU.Abr. 
90.  9  Hm.  VI. 
S3.b.Cro.Enz. 
44.  1  Fonb. 
Eq,  966.  1 
V«t.  96.  Ntls, 
Chaat.  Rep. 
118.  Seixat  t. 
Wood,  2 

Caines^s  Rep, 
68.  SpenceTj/J, 
Mven  V.  Bet- 
S  Johns. 


The  fc^wiiig  are  the  material  facts  in  the  case : — 
ffillican  S,  CorlieSf  of  the  city  of  New-Tork,  and  Mury^  hu 
wifty  by  indenture  dated  the  first  of  January^  1809,  conveyed 
to  the  defendants^  in  consideration  of  the  sum  of  five  hundred 
and  fifty  dollars,  a  certain  tract  of  land  described  as  lying  in  the 
township  of  Moab,  in  the  county  of  Luzerne,  and  state  of  Penn^ 
syharUa,  containing  450  acres,  in  lot  No.  14,  in  the  said  town- 
ship. The  deed  contained  covenants  of  seisin,  quiet  enjoyment 
and  warranty.  Some  time  after  the  execution  of  the  deed, 
Fosdicky  one  of  the  defendants,  called  on  Corlies,  and  told  him 
tliat  he  had  been  in  the  state  of  Pennsylvania,  and  had  examined 
the  records  there,  and  could  find  no  such  town  or  land  as  were 
described  in  the  deed,  and  said  that  Corlies  had  broken  the 
covenants  in  the  deed,  and  threatened  to  prosecute  him.  Some 
time  after  this,  Corlies  received  a  note  from  Mr.  Bostwicky  who 
then  acted  for  the  defendants  as  their  attorney,  informing  him 
that  he  had  been  instructed  by  the  defendants  to  bring  a  suit 
against  him  for  the  consideration  money  mentioned  in  the  deed. 
Corlies  again  called  upon  Bostunck,  in  consequence  of  another 
note,  who  said  that  he  must  sue  him,  but  oflered,  that  if  he  would 
give  a  note  for  125  dollars,  with  a  good  endorser,  he  would  give 
up  the  deed ;  but  this  Corlies  said  he  was  not  abk  to  do.  Cor-- 
lies,  some  time  afterwards,  met  Davis,  the  other  defendant,  who 
told  him  that  he  had  sold  the  land ;  and  Corlies  never  heard  any 
thing  more  from  the  defendants  on  the  subject.  After  the  con- 
versation above  menti6ned  between  Fosdick  and  CorKes,  the 
defendants  conveyed  to  the  plaintiff,  by  deed  dated  the  25th 
April,  1811,  for  the  consideration  of  450  dollars,  the  tract  of 
land  lying  in  the  township  of  Moab,  being  the  same  as  was  con* 
veyed  to  them  by  Corlies,  and  covenanted  only  that  they  had 
done  no  acts  to  impeach  the  title.  The  defendants,  on  the  same 
day,  executed  an  assignment  to  the  plaintiff  of  the  deed  from 
Corlies  to  them.  A  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  the  Court. 

Edwards,  for  the  plaintiff,  contended,  1.  That  the  defendants, 
having  themselves  examined  and  ascertained  the  fact  that  there 
was  no  such  land  in  existence  as  they  offered  to  sell  to  the  plain- 
tiff, were  bound  to  disclose  that  fact  to  him,  and  the  suppression 
of  it  was  a  fraud  and  deceit,  for  which  this  action  properly 
lies.f  The  covenants  in  the  deed  were  broken  as  soon  as  they 
were  made.| 

2d.  That,  if  any  objection  could  have  been  made  to  the  action, 
it  cannot  now  be  made,  as  the  proof  fully  supported  the  third 
count  in  the  declaration,  and  the  defendants  can  only  avail 
themselves  of  the  objecticMi  on  a  motion  in  arrest  of  judgment, 
or  by  writ  of  error. 

Baldwin,  contra.    The  cases  cited  are  those  of  sales  of  per- 
sonal property,  where  there  is  an  implied  warranty  as  to  title, 
do  not  apply  to  a  sale  of  real  estate,  where  the  purchaser 
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must  rely  on  his-carenants  as  to  the  title.    The  cases  decided     Albany, 
in  chancery  are  those  in  which  a  party  applies  for  the  specific    -^"S^^*  ^^^^ 
performance  of  an  agreement  of  sale,  and  the  Court  will  not  help  ^^wajidIlT' 
him  if  he  has  not  acted  fairly.     To  support  this  action,  there  v. 

must  have  been  an  industrious  concealment,  by  the  vendor,  of  a     ^o'^ck 
fact  unknown  to  the  purchaser,  or  the  defect  must  be  latent. 
If  the  defect  were  patenty  or  oould  have  be^i  discovered  by  a 
vigilairt  man,  equity  will  not  hdp  the  purchaser .f     The  rule  in     i  si^  Lmo 
1 9gBixd  to  <he  saJe  of  land,  is  caveat  emptor.    The  fact,  whether  ^^^    ^^  * 
tliere  was  any  such  land  in  existence,  or  not,  must  be  regarded  iii's,  1119. ^i 
OF  patent ;  for,  by  a  reference  to  the  records  of  the  state  of  Fennr  ^^  ^  ^^ 
sihanioy  it  might  have  been  easily  asc^tained  whether  there  66."^ 
was  any  such  place  or  land  as  that  described.     Again;  how 
can  lyavisy  the  other  defendant,  be  chai^[ed  widi  fraud?    The 
evidence  of  concealment,  or  of  false  affirmation,  appUes  only,  if 
at  all,  to  Fosdick. 

^SHosson,  in  reply,  innsted,  that  the  actipn  was  sustainable.      [  *  327  ] 
The  principle  laid  down  in  the  books  is,  that  if  a  vendor  prac- 
tises deceit,  or  conceals  a  fact,  which  goes  to  the  essence  of  the 
contract,  an  action  lies.     The  oases  which  support  this  doctrine 
are  numerous,  and  relate  to  the  sale  of  lands.]:    In  Lynsey  v.  y}^^'i^j^ 
Selbyy^  the  Court  put  their  decision  on  the  ground  of  a  c<xioeal-  lai  2  Comet's 
raent  by  the  vendor  ot  a  matter  of  fact.    Here  the  defendants  ^^  ^^  ^^ 
had  previously  examined  and  ascertained  the  fact  of  the  nont>  colLiu-sska, 
existence  of  the  kind,  or  township,  and,  to  avoid  responsilMlity,  j'^^-^^' 
they  referred  to  Carliesj  and  exhibited  Corlies^  deed  with  full  sao.  ^cHmom 
covenants  and  warranty.  ^iL^dt^i/T^) 

''Silence,"  in  this  case,  as  is  said  by  Roberts,  ''was  treach*  1  sid!\46' 
erously  expressive."  ||     The  non-existence  of  the  township,  or     i  Ld.  Rofn. 
land,  is  not  a  patent  defect.    Though  the  plaintiff  might  be  ^^^ 
bound  to  know  the  towns  of  tlus  state,  which  are  of  record,  /^jl^tM^ao.  ^ 
yet  he  is  not  under  the  same  obligation  in  regard  to  towns  in  Johns,  kepjso^. 
other  states. 

Can  the  assignment  of  the  covenants  in  CorKes*  deed  destroy 
the  plaintiiTs  right  of  action  for  the  deceit  ?  The  assignment 
is  tantamount  to  the  defendants^  own  covenants ;  and  it  is  set- 
tled, that  the  action  for  a  deceit  is  coilal^nd  to  the  action  on  the 
covenants  in  the  deed  of  the  vendor.  This  action  is  for  the 
damages  caused  by  the  deceit ;  the  covenants  are  for  the  secu- 
rity of  the  title.  The  covenants  were  broken  when  they  were 
assigned.  The  assignment  was  a  ra^re  chose  in  action,  or  a 
lawsuit.  If  a  covenant  is  to  be  a  bar  to  this  action,  it  must  be 
a  perfect  substitute.  The  case  of  Lynsey  v.  Selby  shows,  that 
this  action  lies,  notwithstanding  the  covenant,  in  the  deed  of  the 
vendor.  And  in  Pitcher  v.  Ltvinffston,  Van  Ness,  J.,  seems  to 
take  it  for  granted,  that  the  action  lies  in  such  case.  The  action 
for  a  deceit  is  a  distinct  and  substantive  cause  of  action.  One  ^t  Vffa,m, 
covenant  cannot  be  pleaded  in  bar  of  an  action  on  another  cov-  I^J^JJ'^'J**' 
enant,  for  the  damages  recovered  may  be  difforent.K  363. 
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ALBANY,     was  known  to  the  attorney  of  the  plaintiffs  when  the  suit  was 
/^J^J**j^J*J^  commenced.    The  cause  had  been  tried,  and  a  verdict  fomid 
Hakcock     ^^^  ^®  defendant. 
8Tu;««.         Parker,  contra. 

Per  Curiam,  This  motion  mudt  be  denied.  The  defendant 
comes  too  late,  after  verdict,  to  ask  for  security  for  costs.  Had 
the  application  been  made  before  trial,  the  Court  would  have 
ordered  the  proceedings  stayed  until  security  for  costs  was  filed. 

But  we  can  find  no  practice  to  warrant  us  in  directing  it  to  be 
done  in  this  stage  of  the  cause,  nunc  pro  tunc. 

Motion  denied. 


[  •SSI  ]  ^Hancock  against  Sturges. 

The  act  for  THIS  was  an  action  of  assumpsit,  for  money  had  and  re- 
Pji^^T^'  ceived  to  the  use  of  the  plaintiff,  and  was  tried  at  the  New-  York 
^wu.  36.'  e.  XJ,  sittings,  in  October  last,  before  Mr.  Justice  Piatt,  when  a  verdict 
s»!)'doL  not  ^^  taken  fcnr  the  plaintiff,  subject  to  the  opinion  of  the  Court, 
apply  to  flour  on  the  following  case  :-^ 

Srto'^ia'To      In  the  autumn  of  the  year  1813,  while  the  Bntish  cruisers 
be  consumed  in  were  hovcriug  ou  our  coast,  and  occupying  Long-Island  sound, 
(w^re  it"*hSS  ^^  plaintiff,  a  citizen  of  Hartford,  in  the  state  of  Connecticut, 
been  inspected  purchased  at  Baltimore,  in  Maryland,  59  barrels  of  flour,  which 
and  bPM^faTto  '^^^  ^^1  inspected  at  Baltimore,  and  branded  "  Superfine,''  and 
NtW'YoA,  and  which  was  brought  by  land  to  the  city  of  New-'York,  with  the 
l^tlTa  *mw*to  "ite'^t  of  carrying  the  same  to  Hartford,  where  the  sacme  was  in- 
be  forwarded  to  tended  for  oonsumptioti.    When  the  flour  arrived  at  New-York, 
tkat^^^^^''  the  agents  of  the  plaintiff,  thinking  there  was  less  risk  in  navi- 
gating the  sound  than  there  had  been  some  time  before,  deter* 
mined  to  send  the  flour  by  water  to  NeW'Haven,X.ohe  forwarded 
from  thence  to  Hartford;  and,  with  that  view,  th.e  flour  was 
put  on  board  of  a  sloop,  without  having  been  inspected  in  New- 
York^    The  defendant,  being  an  inspector  of  flour,  though  in- 
formed of  the  circumstances  and  the  intention  of  the  plaintiff, 
seized  the  flour,  as  forfeited  under  the  inspection  laws  of  this 
state,  and  sold  it  at  auction  for  427  dollars  and  75  cents,  which, 
with  the  interest,  amounted  to  the  sum  given  by  the  verdict 
The  case  was  submitted  to  the  Court  without  argument. 

Per  Curiam.  The  circumstances  under  which  the  flour  in 
question  was  put  on  board  the  sloop  for  transportation,  did  not 
make  it  necessary  to  have  it  inspected.  The  leading  object 
of  the  statute  (2  Jv.  H.  L.  S20.)  (a)  is  to  preserve  the  character  of 
flour  manufactured  in  Uiis  state,  or  purchased  here  for  exporta- 
tion. The  provisions  in  the  statute  accordingly  embrace  the 
two  cases  of  flour  manufactured  here  for  exportation,  and  that 
purchased  here  for  exportation ;  neither  of  which  reaches  the 

(a)  IR,S,BS6. 
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present  case.    The  6th  section  of  the  act  under  which  the  seiz-     Albany, 
ure  in  question  must  have  been  made,  must  be  construed  with    August,  18I6. 
reference  to  the  general  object  and  other  provisions  in  the  stat-         q^ 
ute.     It  declares,  *that  if  any  person  shall  hde,  or  attempt  to  v. 

lade,  on  board  any  vessel,  with  intent  to  ship  or  export  the  same  V^q'^A 
direct  out  of  this  state^  afiy  flour  not  branded  as  aforesiud,  he  l  ^^ 
shall  forfeit  the  same.  This  was  not  a  direct  shipment  or 
exportation  out  of  this  state.  The  floor  was  merely  im  transUu, 
from  Baltimore  to  Hartford,  uid  (Ud  not  come  within  the  mis- 
chief intended  to  be  guarded 'against  by  this  statute,  any  more 
than  if  the  transportation  had  l^en  by  land  through  this  state. 
This  flour  had  h^en  inspected  in  Baltimore,  and  tl^re  branded. 
Our  statute  requires  that  flour  manufectured  for  exportation, 
shall  be  packed  in  casks  of  certain  specified  dimensions,  and  be 
branded  with  the  initials  of  the  Christian  and  surname  of  the 
manufacturer  and  quality  of  the  flour,  before  the  same  shall  be 
oflered  for  inspection ;  and  unless  the  cask  is  made  and  branded, 
and  the  flour  packed  as  required  by  the  act,  the  inspector  is  not 
authorized  to  give  it  his  brand.  Indeed,  the  act,  throughout, 
shows  that  its  provisions  could  not  have  been  intended  to  aj^ly 
to  flour  situated  like  that  now  in  question.  The  plamtifi'miist, 
accordingly,  have  judgment  upon  this  verdict  as  found  by  the 
jury. 

Judgment  for  the  plaintiff. 


Guy  against  Oakley. 

THIS  was  an  action  of  assumprit,  brought  to  recover  the  wbereacoo* 
price  of  thirty-three  kegs  of  tobacco  belonging  to  the  plaintiff,  «gj««  •«"»  ^ 
and  consigned  to  the  defendant  for  sale.  princ?paCmidtt 

The  tobacco  in  question  was,  in  October^  1813,  consigned  by  ^g^jT^'^SKUi 
the  plaintiff,  a  merchant  residing  at  Richmond  in  Virginia,  to  She  consent  of 
the  defendant,  a  commission  merchant  in  N^iXhYorTc,  to  be  sold  ^* ^  jj^'JSJIp nJ 
on  commission.  The  plaintiff,  in  a  letter  to  the  defendant,  oftbesaieshouid 
dated  November  1,  1813,  says  that  he  was  in  hopes  that  the  to-  ^*ff^^ 
bacco  would  sell  for  20  cents,  and  that  two  kegs  of  it  were  *of  a  ^  ^,^4  dw  from 
quality  that  sold  in  Richmond  for  50  cents  a  pound;  ^^stUl,"  hisprinel^,^ 
he  adds,  "  you  must  do  the  best  with  it  you  can,  and  i  shall  be  S*"^g^„'d'i'^ 
satisfied."  In  a  subsequent  letter  of  the  phintiff  to  the  defend-  ^pe  ^f  hil 
ant,  dated  the  14th  November,  1813,  written  in  reply  to  a  letter  Jf^S^'^^^^l^ 
of  the  defendant,  in  which  he  remarks  upon  the  quality  of  the  fortiwraiue  of 
tobacco  consigned  to  him,  the  plaintiff  says,  "  I  do  not  wish  the  jj? *j,f5^\jiJJ^: 
part  which  was  considered  by  you  as  tfie  worst,  sold  for  less  Uons  from  the 
than  15  cents,  and  that  which  is  good  at  18  to  20  cents.    These  J^}*'^  Jj 


at     a     eertam 
d  by  makinic  the  before-irientiooecl  afrreement,  wbteh  wa: 
Ardinary  marlEet  price,  he  will 


prire,  which  price  he  olrtained  bv  making  the  before-mentioned  agreement,  which  was  more  than  ihc 

'     rill  be  liable  according  to  the  rate  at  which  they  were  lold.  (a) 


{a)Vide  Tolandy.  Murray,  IB  Johns.  Rep.  U,    Mhirray  r.  ToUmd,  9  Mmt.  Ch.  Rep.  Se9.    Bailee, 
aifo.  Comes  ▼.  Brisban,  rapra,  9. 
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ALBANT,    prices,  I  tldnk,  may  be  obtained  in  the  winter,  and  I  do  not  like 
Aqgust,j8i6.   iQ  j^jg^  jjy  jm  article  after  taking  so  much  trouble  to  get  it  to 

market/'  This  letter  the  defendant  answered  on  the  20th  iVb- 
vember,  1813,  promising  to  observe  the  plaintiflf's  instructions. 

On  the  9th  ffovemberf  1813,  the  defendant  sold  two  kegs  of 
tobacco  at  18  cents  per  pound,  and  on  the  1st  of  February, 
1814,  another  keg  at  15  cents  per  pound,  for  all  of  which  the  de* 
fendant  has  been  paid*  On  the  12th  of  February,  1814,  the 
defendant  sold  and  delivered  to  a  purchaser,  the  residue  of  the 
tobacco,  part  of  it  at  18  cents,  and  part  at  15  cents,  amounting 
in  the  whole  to  778  dollars  and  71  cents,  under  an  agreement 
made,  without  the  knowledge  or  consent  of  the  plaintiff,  with 
the  purchaser,  that  the  amount  of  such  sale  should  be  credited 
on  a  certain  promissory  note  made  by  the  plaintiff,  and  held  hy 
the  purchaser,  as  agent  of  one  John  ParkhiU,  for  1,099  dollars 
and  20  cents ;  in  consequence  of  which  the  purchaser  allowed 
a  price  higher  than  the  then  ordinary  market  price.  ParkhiU 
had  since  offered  to  allow  the  plaintiff  a  credit  on  the  note  to 
the  amount  of  the  sale,  which  the  plaintiff  refused. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  on  the  above  case. 

P.  W.  Radcliff,  for  the  plaintiff. 

T.  A.  Emmei,  for  the  defendant. 

Per  Curiam,  The  plaintiff  must  have  judgment  upon  the 
verdict  as  found,  without  any  deduction.  The  tobacco  was  put 
into  the  hands  of  the  defendant  as  a  commission  merchant,  with 
instnictioiis  not  to  sell  under  a  certain  price.  The  defendant, 
in  his  character  of  commission  merchant,  had  no  authority  to 
make  any  stipulation  that  the  avails  of  the  tobacco  shoula  be 
[  *  334  ]  ^credited  upon  the  plaintiff's  note,  which  was  held  by  ParkkilL 
He  probably  supposed  he  was  doing  an  act  which  would  meet 
the  approbation  and  sanction  of  the  plaintiff.  But  this  was  a 
hazard  he  took  upon  himself;  it  was  not  within  the  scope  of  his 
agency.  If  the  sale  had  been  made  by  the  defendant,  under  his 
first  instructions,  by  which  he  was  vested  with  discretionary 
powers,  as  to  price,  there  would,  under  the  circumstances  of  the 
case,  be  some  strong  reason  for  making  him  responsible  only  for 
the  market  price  of  the  tobacco.  He,  no  doubt,  acted  in  good 
fiuth;  and,  as  he  supposed,  for  the  best  interest  of  his  principal. 
But  the  plaintiff,  by  his  subsequent  orders,  limited  the  defend- 
ant as  to  the  jmce,  and  he  had  no  right  to  sell  under  it ;  and  he 
having,  in  fact,  sold  at  such  price,  he  must  be  responsible  to  the 
plamtiff  for  the  amount  of  sales  at  that  mte. 

Judgment  for  the  plaintiff. 
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ALBANY, 

Pratt  against  Hull.  .t!^:!^^^ 

IJN  ERROR,  to  the  Court  of  Common  Pleas  of  the  county       ^^;" 
of  Steuben.  HvLl. 

HuUy  the  defendant  in  error^  who  waf  plaintiff  in  the  Court     a  Court  of 
below,  brought  an  action  of  assumpsit  against  Pratt^  which  was  ^^^^^^l 
tried  in  January  last.     After  the  plaintiff  below  had  gone  through  piafaUff  to  be 
his  evidence,  and  rested  his  cause,  the  counsel  for  the  defend-  2^*^  coS- 
ant  below  moved  for  a  noiisuit,  on  the  ground  that  the  evidence  ieut,  wiien,  Ui 
given  on  the  part  of  the  plaintiff  was  not  sufficient  to  maintain  {hS^vidcSie  of^ 
the  action.    The  Court  below,  being  of  that  opinion,  directed  (end  b^  him  if 
the  plaintiff  to  be  called  and  nonsuited ;  but  his  counsel  re-  S^p^ThirU! 
fused  to  submit  to  a  nonsuit,  insisting  that  the  Court  could  not  tion,  there  beins 
compel  the  plaintiff  to  be  nonsuited,  but  that  he  might,  if  he  SS^^to^^^ded. 
thought  proper,  have  his  cause  submitted  to  a  jury.    The  Court  decL  (a) 
thereupon  permitted  the  cause  to  go  to  the  jury,  who  gave  a 
verdict  for  the  phuntiff  for  178  dollars  and  45  cents.    The  de- 
fendant having  tendered  a  bill  of  exceptions  to  the  opinion  of  the 
Court  below,  the  case  on  the  bill  of  exceptions  was  submitted  to 
this  Court  without  argument ;  and  it  was  agreed,  tliat  if  the 
Court  should  be  *of  opinion  that  the  plaintiff  could  be  nonsuited      [  •  336  ] 
against  his  consent,  and  that  he  ought  to  have  submitted  to  the 
direction  of  the  Court  below,  then  the  judgment  should  be  re- 
versed, othemiise  to  be  affirmed. 

Per  Curiam.  The  question  presented  by  the  writ  of  error, 
in  this  case,  is,  whether  a<!^ourt  of  common  pleas  has  a  right  to 
direct  a  plaintiff  to  be  nonsuited,  when,  in  their  judgment,  the 
testimony  offered  by  him  is  not  sufficient  to  maintain  the  action, 
or  whether  it  is  the  rieht  of  a  plaintiff  to  have  his  cause  sub- 
mitted to  the  jury.  Ine  answer  to  this  abstract  question  can- 
not admit  of  a  doubt.  This  must  be  a  power  vested  in  the 
Court.  It  results,  necessarily,  from  their  being  made  the 
judges  of  the  law  of  the  case  when  no  facts  are  in  dispute. 
What  the  evidence  before  the  Court  was,  or  whether  they  were 
correct  in  their  judgment,  or  not,  are  questions  not  now  before  us. 
We  must  assume  that  there  was  no  dispute  about  the  facts  be- 
fore the  Court,  or  any  weighing  of  testimony  falling  within  the 
province  of  the  jury ;  and,  therefore,  it  was  a  pure  question  of 
law,  whether,  under  a  given  state  of  facts,  the  plaintiff  was,  in 
law,  entitled  to  recover.  And,  unless  this  was  a  question  for 
the  Court,  there  is  no  meaning  in  what  has  been  considered  a 
salutary  rule  in  our  Courts  of  justice,  that  to  questions  of  law 
the  judges  are  to  respond,  and  to  questions  of  fact,  the  jury.  If, 
in  this  Court,  a  judge  at  the  circuit  should  improperly  nonsuit  a 
plaintiff,  that  nonsuit  would  be  set  aside,  and  a  new  trial  granted. 
And,  in  the  common  pleas,  a  bill  of  exceptions  would  lie  to  the 
opinion  of  the  Court,  as  such  opinion  would  be  upon  a  mere 
matter  of  law,  arising  upon  facts  not  disputed.    In  the  case  of 

(c)  Betts  y.  Jackson,  6  WauUL't  Rip,  173, 908. 
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ALBAl^,     Clements  v.  Benjamin^  (12  Johns.  Rep.  298.)  it  was  decided 
Ai^|ugt,^i8i6^  by  this  Court,  that  a  justice  of  the  peace  had  a  right  to  nonsuit 
a  plaintiff,  when,  in  his  opinion,  the  testimony  offered  did  not 
V?^"      support  the  action.     If  this  be  a  power  vested  in  these  inferior 
SowLE.      magistrates,  it  surely  ought  not  to  be  denied  to  the  Courts  of 
Common  Pleas.    The  judgment  of  the  Court  below  must,  ac- 
cordingly, be  reversed. 

Judgment  reversed. 


Jacksok 


[«336]      *Jackson,   ex  dtm.   Ludlow  and  Ketcham,   agavn^ 

SowLE  and  Sowle. 

The  DoriiMin      THIS  was  an  action  of  ejectment,  for  land  lying  in  the  county 
pa^t*^*SMh  o{  Dutchess.    The  cause  was  tried  at  the  Dutchess  circuit,  in 
den  and  Hetr-  August,  1814,  before  his  houor  the  chief  justice,  and  a  veidict 
the^^'  soaOMNrn  ^^  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  Court, 
boundanr  of  tbe  on  a  case  Containing  the  Cc^wing  facts :— • 
^£rf,  *^      On  the  24th  of  Octoier,  1686,  a  Mtent  was  granted  by  the 
there  is  BO  inter-  government  of  the  province  of  Nevh-Yorky  to  Sanders  and  Heer^ 
of^nl|bJwwii  inditce,  for  twelve  thousand  acres  of  land.     Questions  having 
the  iwopntenu.  afterwards  arisen  as  to  the  quantity  of  land  which  was  intended 
to  be  mnted  to  patentees,  a  number  of  persons,  who  had  pur- 
chased under  that  patent,  applied  to  the  governor  and  coundl 
for  a  confirmation  of  their  titles^  which  petition  being  granted, 
a  warrant  of  survey,  to  the  surveyor-general  of  the  provinc<-, 
was  issued,  dated  the  23d  of  January ,  1770,  directing  the  farnis 
of  tbe  petitioners,  among  whom  was  one  David  Seedy  to  Le 
surveyed,  and  on  the  4th  of  June^  1772,  a  patent  was  issued  t) 
David  Heedy  for  a  lot  of  land  described  as  follows:  "All  th<t 
certain  lot  and  parcel  of  land,  situate,  lying,  and  being  in  the 
county  of  Dutchess^  within  our  province  of  NetO'YorJc,  bounded 
on  the  north  by  a  line  of  marked  trees  run  by  the  Nine  Part- 
ners ;  on  the  south,  by  a  line  of  marked  trees  known  by  the 
name  of  the  indian  line ;  and,  on  the  east,  by  a  tract  of  land 
granted  to  Rtmbout  ^  Company ^  beginning  at  a  walnut-tree, 
with  stones  round  it,  in  a  line  of  trees  mailed  for  the  westerly 
bounds  of  the  aforesaid  tract,  granted  to  Rvmbfmt  fy  Company  y 
known  by  the  name  of  the  parallel  Kne,  and  runs  from  the  said 
walnut-tree,  along  the  aforesaid  Indian  line  of  marked  trees, 
north,  forty-nine   degrees    west,  twenty-seven  chains,   north, 
fifty-four  degrees  west,  twenty-three  chains,  to  a  forked  white- 
oak  tree  standing  on  the  east  side  of  the  T\oede  fly,  and  to  the 
northward  of  a  small  hill,  thence  north  six  chains  and  seventeen 
links,  to  the  aforementioned  line  of  marked  trees  known  by  the 
name  of  the  Nine  Partners  line,  thence  along  said  line,  south, 
83  degrees,  east,  66  chains,  and  60  links,  to  the  aforementioned 
parallel  line,   the  westerly  bounds  of  RumbotU  fy   Company^ 
I  *  337  ]       thence  ^ong  said  parallel  line,  southerlv,  as  it  runs,  to  the 
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place  where  this  lot  first  began ;  containing  100  acres  of  land,     aj&asy, 
and   the  usual  allowance  for  highways.     The  lessors  of  the    AagiMi,i8i6. 
plaintiff  derived  tlieir  title  from  Seed.  "^^IcKBom^ 

The  defendants  claimed  title  to  the  premises  in  question,  un-  t. 

der  the  patent  to  Caleb  Ileathcoat  and  others,  commonly  called  Sowlb. 
the  Great  Nine  Partners  Patent^  dat^d  the  27th  of  Afay,  1697, 
for  a  tract  of  land  described  as  follows :  ^' A  certain  tract  of  va- 
cant land  situate,  lying,  and  being  on  Hudson's  river,  within  our 
Dutchess  county,  bounded  on  the  west  by  the  said  Hudsan^s 
river,  between  the  creek  called,  by  the  Indians,  Aquasing,  and, 
by  the  Christiao^,  the  Fish  creek,  at  the  marked  trees  of  Paiding, 
(including  the  said  creek,)  and  the  land  of  Myndert  Harmense 
[Heermance]  and  company,  then  bounded  aoutherly  by  the  land 
of  the  said  Myndert  Harmense  aiid  company,  so  far  as  their 
bound  goes,  then  westerly  by  the  land  of  the  said  Harmense 
and  company,  until  a  southerly  line  run  so  far  south  until  it 
comes  to  the  south  side  of  a  certain  meadow,  wherein  there  is  a 
white  oak  marked  with  the  letters  H  T,  then  southerly,  by  an 
east  and  west  line,  to  the  division  line  between  this  our  province 
and  our  colony  of  Connecticut,  and  so  easterly  by  the  said  divis- 
ion line,  and  northerly  by  the  aforesaid  Fish  creek,  as  far  a$  it 
goes,  and  from  the  head  of  the  said  creek,  by  a  parallel  line,  to 
the  south  boMods,  east  a^d  west,  reaching  the  aforesaid  division 
Une." 

The  case  made  for  the  opinion  of  the  Court  contained  a  great 
deal  of  obscure  and  contradictory  testimony,  relating  principally 
to  the  possessory  title  set  up  by  the  parties.  It  is  thought  that 
the  above  statement,  as  to  the  paper  title,  on  which  alone  the 
Court  founded  their  decision,  with  such  facts  as  are  alluded  to  in 
the  opinion  of  the  Court,  will  sufficiently  explain  the  points  of 
the  case.  It  was  contended,  on  the  part  of  the  plaintiff,  that 
the  land  in  question  was  included  in  a  tract  called  the  Gore,  al- 
leged to  lie  intermediately  between  the  patent  of  Sanders  and 
Heermance,  and  the  Nine  Partners,  patent ;  and,  on  the  other 
hand,  it  yvojs  insisted  that  the  pjrenyses  wore  comprehended  with- 
in the  Nine  Partners  patent. 

The  case  was  ai^ed  by  J.  Emmott,  for  the  plaintiff,  and  by 
jP.  Ruggles,  and  J.  Tallmadge,  for  the  defendants. 

^Per  Curiam.    The  plaintiff  sets  up  a  right  to  recover  on  two       [  •  338  ] 
grounds,  1st.  Upon  his  paper  title ;  2d.  On  his  possession. 

It  is  manifest  there  can  be  no  gore  between  Sanders  and  Heer- 
mance's  patent,  and  that  called  the  Nti^e  Partners  patent ;  the 
latter  is  bounded  on  the  former.  All  the  evidence  shows,  (and 
it  has  not  been  pretended  on  the  argument,)  that  the  premises 
do  not  lie  within  Sanders  and  Heermance^s  patent ;  it  is  equally 
certain  that  a  line  called  the  Indian  line,  b  the  well-known 
northern  boundary  of  that  patent ;  indeed,  in  the  patent  to 
Itud,  this  line  is  expressly  recognized.    The  description  of  the 
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ALBANY,     land  granted  by  the  Nine  Partners  patent,  strongly  corroborates 

August,  1816.    the  location  given  by  the  defendants.     The  south  line  is  not  a 

^"^[[^^^^^^  straight  line ;  the  Sanders  and  Heermance  patent  is  a  southerly 

V.  boundary,  so  far  as  it  goes,  and  then  it  becomes  a  westerly 

SowLE.      boundary,  which  could  not  happen  unless  there  was  a  deviation 

in  the  line.    The  line  set  up  by  the  plaintiff  as  the  south  line 

of  the  Nine  Partners  patent,  is  a  straight  line,  which  is  in  direct 

opposition  to  the  expressions  in  that  grant. 

It  appears,  pretty  satisfactorily,  how  the  line  set  up  by  the 

Elaintiff,  as  the  south  line  of  the  JVine  Partners  patent,  came  to 
e  run  as  it  was.  The  proprietors,  many  years  since,  laid  out 
a  tier  of  water  lots  on  the  river,  extending  four  miles  back. 
These  were  straight  lines,  extending  beyond  where  the  south 
line  of  the  patent  changed  its  course,  and,  therefore,  not  affect- 
ing the  land  lying  to  the  south  of  this  line ;  and  the  Sanders  and 
Heermance  patent,  confessedly,  not  extending  north  of  the  Indian 
line,  gave  rise  to  the  idea  that  the  intermediate  lands  were  a  gore, 
and  vacant,  when,  in  truth,  there  could  be  no  such  thing. 

If  it  were  not  satisfactorily  explained  how,  and  for  what  pur- 
pose, this  line  was  run,  it  might  be  deemed  a  location  by  the 
patentees,  of  their  south  boundary,  but  the  facts  in  the  case  pre- 
clude this  conclusion ;  for  it  appears  that  they  have  claimed  and 
exercised  acts  of  ownership  over  what  is  called  the  gore.  It 
follows  that  the  plaintiff  has  failed  in  showing  a  paper  title  to  the 
premises,  inasmuch  as  the  premises  are  comprehended  in  an 
older  patent  to  the  Nine  Partners.  If  other  considerations 
were  necessary  to  evince  the  plaintiff's  want  of  title,  it  is  a  strong 
circumstance,  that,  since  the  erection  of  towns  in  this  state,  the 
tract  of  land  called  the  great  or  Lower  Nine  Partners,  has  been 
the  boundary  recognized  by  the  legislature,  between  the  towns 
I  •  339  ]  *of  Poiighkeepsie  and  Clinton,  and  the  lands  in  question  are  de- 
scribed in  the  designation  as  lying  in  Clinton. 

As  to  the  possessory  right,  it  would  be  excessively  uninterest- 
ing, if  not  disgusting,  to  go  through  and  present  the  confused 
mass  of  evidence  in  relation  to  it.  Suffice  it  to  say,  that  none 
of  the  possessions,  pnor  to  those  of  the  defendant's  father  and 
of  T%om,  are  definite  or  continued,  but  are  wholly  vague,  equiv- 
ocal and  uncertain ;  sometimes  the  possession  il^nder  the  Nine 
Partners,  and  sometimes  under  Reed  and  Ludlow,  and  some- 
times the  possessors  are  mere  intruders.  Such  a  heteroge- 
neous possession  ought  not  to  avail  against  a  clear  paper  tide, 
in  opposition  to  that  of  the  lessors,  as  no  immediate  privity  is 
pretended  between  the  lessors  and  the  defendants. 

Judgment  for  the  defendants 
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ALBANY, 

Vrooman  against  Lavviter.  v^]J£I^Jii^ 

IN  ERROR,  on  eertioraH  to  a  justice's  Court.  "r"*  ^'^'" 

The  defendant  in  error,  who  was  plaintiff  in  the  Court  below,  Nelson. 
brought  an  action  against  the  plaintiff  in  error  in  the  Court  The  owner  of 
below,  and  proved  Siat  the  buli  of  the  latter  had  gored  his  adomesUe  am- 
horse ;  but  there  was  no  evidence  that  the  bull  had  ever  before  JS?* '"''kj^w 
done  similar  acts,  or  that  he  had  ev^  before  been  unruly.  The  which  it  may 
justice  gave  judgment  for  the  plaintiff  below,  the  defendant  in  ^"^  unt^""!^ 

error.  hacf  notice  that 

it  was    aecus- 

Per  Curiam.    The  judgment  is  clearly  wrong.     If  damage  ^™®?  ^^.^ 

i_i  I  i*'«ii  f  ^^     nuschiei.  (a) 

be  done  by  any  domestic  anmial,  kept  for  use  or  convenience, 
the  owner  is  not  liable  to  action  on  the  ground  of  negligence, 
without  proof  that  he  knew  thaf  the  animal  was  accustomed  to 
do  mischief.  (1  Ld.  Raym.  109.  2  Ld,  Raym.  1533.  Box- 
endin  v.  Sharp,  2  SaOc.  662.) 

Judgment  reversed. 

(a)  BbKJtUy  V,  Emtnou,  4  Cw>en,  951.    1  CMtty  on  Plead.  69. 


■■ 


*Th£  People,  ex  relat.  Brineerhoff,  against  Nelson.      [  *  340  ] 

THIS  was  an  indictment  for  forcible  entry  and  detainer.  Asinaictmeoi 
The  proceedings  before  the  justice  were  removed  into  this  Court  ^'tnr*aS'*deI 
by  certiorari;  and  the  traverse  was  tried  at  the  Dutchess  circuity  taiDeranderthe 
in  August,  1815,  before  Mr.  Justice  Van  Ness.  The  inquisition  jj^JJ  g  ^j^ 
taken  before  a  Justice  of  the  peace  of  PoughJceepsie,  founds  R.  L.  98.)  {b] 
"that  Stephen  Brinkerhoff,  of  Poughkeepsiey  blacksmith,  long  "^,1^^,^^ 
since  lawfully  and  peaceably  was  possessed  of,  and  in,  one  mes-  session  wSbin 
suage,  with  the  appurtenances,  in  PoughJceepsie,  aforesdd,  in  ^  theT^^JST 
the  county  aforesaid,  and  his  possession  so  continued,  until  or  whether  the 
Arnold  helson,  late  of  the  town  of  PoughJceepsie,  laborer,  on  Sorbe^afree^ 
the  8th  of  May  instant,  with  strong  hand  and  armed  power,  into  hold  or  a  term 
the  messuage  aforesaid,  with  the  appurtenances  aforesaid,  did  ^  J^J^Urro^ 
enter,  and  him,  the  said  Stephtn,  thereof  dispossessed,  amd  with  the  allegation  as 
strong  hand  expelled ;  and  him,  ^e  said  Stephen,  so  dispossessed  ^^J^  mved 
and  expelled  from  the  said  messuage,  with  the  appurtenances  by  the  relator, 
aforesaid,  from  the  said  8th  day  of  May  until  the  taking  of  ^^^Vhourfi  the 
this  inquisition,  with  like  strong  hand  and  armed  power  did  defendant  can- 
keep  out,"  &c.  ;***  JT^^^J*** 

y       ,    >      .  ,     ,  ,  «ii  ii*/<-ii«  force,  by  show* 

At  the  trial,  the  relator  proved  that  he  and  his  famdy  had  ing  a  title  in 

himself,  he  may 

eoBtroirert  the  faeU,  by  which  the  relator  attempts  to  show  a  title  in  himself,  (a) 

A  purchaser  under  n,Ji,fcu  at  a  ^leriflTs  sale,  has  no  right  to  enter  on  the  premises,  unless  they  are 

vacant.    Tlie  sheriff  can  deliver  the  legal  possession  5  but  in  order  to  obtain  actual  possessiouj  the  purchaser 

must  resoit  to  his  adieu  of  efectmenu 

(b)  tILS.SKB. 

jri  Orter  v.  Stormi,  9  Cow.  Rep.  687.  RmuU  v.  Jloty,  4  Cow.  Rep.  576.  Everteon  v.  Sawtftr, 
1  Wendett,  Wl. 

{d)  The  title  of  the  defendant  is  not  inqoestion  on  the  trial  of  an  indictment  for  a  foreible  entry  and  de- 
tainer.   People  V.  Hkkertf  8  Cowen,  226. 

Vou  Xm.  36  S81  • 
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ALBANY,    lived  in  the  house  about  two  years,  and  that,  in  3iay,  1815, 
Augusi^^wie^  Senjamin  HerricJCy  Arnold  NeUon,  John  Leicis^  and  Clapp  Ray-' 
The  People  ^"^^^i  who  was  a  deputy  sherifT,  were  at  the  house  with  wagons 
r.  with  furniture,  whidi  they  were  putting  into  the  house,  when 

Nelsov.  Srinkerhoff,  who  had  been  absent,  came  home,  and  forbad 
Nelson  from  taking  possession,  or  entering  the  house,  or  doing 
any  thing  on  tlie  premises ;  Raymond ^  the  deputy  sheriff,  arrested 
Brinkerhfiff  on  a  ca.  $a.j  iind  took  him  away.  Mrs.  Brinkerhoff 
YfBB  in  the  house,  wd  staid  there  some  time.  There  were  no 
arras  or  force  u/Bed,  nor  ftny  violence.  The  witness  knocked 
at  the  door,  and  was  asked  to  walk  in.  The  relator  was  absent, 
and  his  wife  in  bed.  The  business  appeared  to  have  been  ar- 
ranged by  the  deputy  sheriff,  who  took  Brinkerhoff  on  the  ex- 
ecution ;  and  he  delivered  all  the  possession  he  supposed  he  had 
a  riffht  to  do,  by  law,  to  Herriqk,  who  then  gave  possession  to 
Baldwin,  and  he  delivered  the  possession  to  Nelson^  who  staid 
there. 
[  *  341  ]  *The  defendant  moved  to  quash  the  indictment  for  various 

defects,  and  particularly  because  the  interest  of  the  relator  in 
the  premises  was  not  set  forth ;  but  the  judge  decided  that  the 
defendant  could  only  take  advantage  of  any  insufficiency  in  the 
.  indictment,  on  a  motion  in  arrest  of  judgment.  The  defendant 
offered  in  evidence  a  judgment  of  this  Court,  in  favor  of  Leon- 
ard Davis y  against  Brtnkerhoffj  and  ^  fieri  f ado*  issued  thereon, 
under  which  the  premises  in  question  were  sold  at  the  sheriff's 
sale  to  Herricky  and  a  deed  executed  to  him  by  the  sheriff;  and 
to  prove  that  Raymond,  tlie  deputy  sheriff  who  made  the  sale, 
on  receiving  the  money,  made  the  entry  on  the  premises,  and 
delivered  the  possession  to  Herrick,  as  stated  by  tne  witness  of 
the  plaintiff;  and  that  Herrick  accordingly  entered,  and  which 
was  the  entry  complained  of  by  the  relator.  The  evidence  thus 
offered  was  overruled  by  the  judge,  who  directed  the  jury  to  find 
a  verdict  against  the  defendant,  and  the  jury  found  accordingly. 
A  motion  was  made,  1.  In  arrest  of  judgment,  and,  2.  For  a 
new  trial ;  because  the  judge  improperly  overruled  the  evidence 
offered  by  the  defendant  to  show  a  title  in  himself,  and  a  right 
to  enter. 

•7.  TaHmadge,  for  the  defendant,  contended,  that  the  indict 
ment  contained  no  description  of  any  estate  in  the  relator.    The 
tenant  must  allege  that  he  was  disseised,  and  for  that  purpose 
he  ought  to  set  forth  his  seisin,  or  the  nature  of  bis  estate,  so 
'^  t  Pe<mfe  v.  that  it  may  appear  that  he  was  seised  at  the  time.f    The  indict- 
»tmw,\CaiiMs,  nient  is,  in  this  respect,  clearly  defective. 
A7;ifi^,2^iLi*      Ncxt,  the  evidence  offered  by  the  defendant  ought  to  have 
6?6     4^0^  been  received.    The  deed  of  the  sheriff  showed  the  plaintiff's 
Dig.       Fore',  right  of  entry.     The  sheriff  had  authority  to  transfer  the  pos- 
S*i'  s^c^'i  session  to  the  purchaser.     It  is  his  duty  to  deliver  the  possession 
Fore.  Ent.'aftd  to  him,  if  required ;  otherwise,  few  persons  would  be  willing  to 
*^-  i^')        become  purchasers  at  a  sheriff's  sale.    There  are  no  English  nd- 
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C^ications  on  this  Doint,  because,  in  England^  the  fee  of  .the    Albany, 
d  is  never  sold  on  execution.     In  MDougally.  Sitcher^-f  the    -^"ff^'  ^^^^* 
Court  held,  that  a  nurchaser  of  real  estate^  under  n.  fieri  facias^  j^^^^  Pzopli 
might  enter  and  taice  possession  in  a  peaceable  manner.     After  v. 

the  sale  of  the  land  to  the  shexiff,  the  tenant  becomes^  quasif  a     x^^^'j^ 
tenant  at  will  to  the  purchaser^  Rep.  42. 

^  Oakley^  contra.  The  sheriff  has  no  authority  to  deliver  the  <2em.  ^<m?/ " 
actual  possession  on  a,  fi,  fa.  He  cannot  turn  the  tenant  out^  ^Tw'^'io^' 
and  put  the  vendee  in,  but  the  purchaser  inust  resort  to  his  L  ^^^  J 
action  of  ejectment.^  $  2  Shmeer, 

Then,  as  to  the  sufficiency  of  this  indictment.    In  the  case  243.  ^3  ^rSm 
of  T%6  People  v.  Leonard, \\  the  Court  say,  that  oh  an  indict*  ^.  295.     s 
ment  for  a  forcible  entry  and  detainer,  the  title  to  the  premises  ^^n.2'3W« 
does  not  come  in  question;  and  it  is  enough  to  entitle  the  re-  Pr.seo.  BuU, 
lator  to  judgment,  if  he  shows  that  he  was  in  peaceable  posses-  ^'J^\^^  f^ 
sion  at  the  time  of  the  defendant's  forcible  entry.     There  need  is^scM.  ^ 
be  no  more  alleged  in  the  indictment  than  is  sufficient  to  enable 
the  plaintiff  to  recover ;  and  that  is  a  peaceable  possession  in 
him  at  the  time.    There  is,  in  WentwortVs  Entries/^  a  prece^  jj[  ^«^-  ^^ 
dent  of  this  form  of  indictment. 

-P-  i^HSyfc«>  in  J^®ply>  observed,  that  in  Hyatt  v.  fVoodyf[  tt  *  •'^'**' 
Spemctr^  J.,  in  delivering  the  opinion  of  the  Court,  lays  it  down,  ^^' 
that  no  nan  caii  recover,  upon  a  dkim  of  right  to  property, 
ajgaiast  another  whose  rights  to  the  subject  matter  are  superior 
to  those  of  the  person  so  claiming  damages  for  a  violation  of 
his  suf^posed  rights.  It  is  true,  that  was  a  civil  action;  but 
-the  principle  is  equally  applicaUe  to  this  case. 

It  is  admitted,  that  possession  is  evidence  of  seisin ;  but  that 
does  not  dispense  with  the  necessity  pf  alleging  a  seisin.  As 
in  trw&Ty  the  plwitiff  must  allege  a  conversion,  though  a  demand 
and  refusal  may  be  sufficient  evidence  of  it. 

SpE?rcER,  J.,  delivered  the  opinion  of  the  Court.  The  de- 
fendant moves  in  arrest  of  judgment,  and  for  a  new  trial,  <m  the 
ground,  that  the  evidence  onered  on  his  part,  which  went  to 
show  a  title  in  himself  to  the  premises,  was  overruled. 

The  inquisition  does  not  state,  that  Brinkerhoff  was  either 
seised  of  the  premises,  or  that  he  had  a  term  of  years  therein, 
yet  to  come  and  unexpired :  it  states  only,  "  that  Stephen  Brin- 
kerhoff, of  Poughkeepsie,  aforesaid,  blacksmith,  long  since  law- 
fully, and  peaceably,  was  possessed  of,  and  in,  one  messuage, 
with  the  appurtenances  in,  &c.,  and  his  possession  so  continued, 
until  Arnold  NeIson,]site  of,  (&c.,on  the 8th day rf  Jlfoy  instant, 
with  strong  hand  and  armed  power,  into  the  messuage  aforesaid, 
with  the  appurtenances  aforessdd,  did  enter,  and  him,  the  said 
^Stephen,  thereof  dispossessed,  and  with  strong  hand  expel-  [  *  343  ] 
led,'^  &c. 

There  can  be  no  doubt  that  this  indictment  is  bad  in  sub- 
sUnce.     The  6tb  section  of  the  statute  (I  N.  R.  L.  98.)  (a)  to 

(a)  2  R.  8.  507. 
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ALBANY,     prevent  forcible  entries  and  detainers,  enacts,  that  tiie  act  ^*  shall 
August,  1816.   extend  as  well  to  tenants  for  years,  and  guardians,  as  to  such 
r^^^^^P^^t  as  have  estates  of  freehold."     The  statute  of  21  Jac.  ch.  !5. 
V.  extended  the  remedy  of  the  former  statutes  of  forcible  entry  and 

Neliov.  detainer,  to  lessors  for  years  and  copyholders  ;  and  in  the  case 
of  the  Queeu.  v.  TayloVy  (7  Mod.  123.)  where  the  indictment 
was  upon  the  statute  of  8  Henry  VI.,  cb.  9.,  it  did  not  all^e 
that  the  party  had  been  seised,  and  disseised  by  force ;  and» 
upon  a  motion  to  quash  the  indictment.  Holt,  Ch.  J.,  with  the 
concurrence  of  the  whole  Court,  after  stating  the  extension  of 
the  statutes  by  the  statute  of  21  Jamesy  ch.  15.,  observes, ''  The 
present  case  is  upon  the  statute  of  Henry  VI.,  upon  which  you 
must  always  allege  a  freehold  and  seisin  in  somebody,  and  if  it 
be  an  entry  upon  a  lessee  for  years,  you  must  say,  the  entry  was 
made  into  the  freehold  of  A.^  in  the  possession  of  J3.,  and  so  he 
disseised  A ;  and  of  necessity,  there  must  be  a  disseisin  of  the 
Ixeehold  laid."  The  general  position  of  Lord  Holt  is  warranted 
by  all  the  cases,  that  the  indictment  must  set  forth  a  seisin,  or 
possession,  within  the  purview  of  the  statute.  The  party  must 
be  shown  to  be  dispossessed  of  a  freehold,  or  to  be  disseised  of  a 
term  of  years,  yet  to  come  and  unexpired.  Tenants  at  will,  or 
suflfemhce,  are  not  protected  by  the  statute,  and  yet,  if  it  were 
not  essentia!  to  allege  the  estate,  and  bring  it  within  the  reach 
of  the  statute,  tenants  of  that  description  might  avail  themselves 
of  the  remedy  afforded  by  the  statute,  contrary  to  its  plain  in- 
tendment. It  is  unnecessary  to  cite  further  cases  from  English 
reports.  The  point  has  been  decided  in  this  Court  repeatedly. 
(Shato  ads.  The  People,  1  Caines,  125.  and  T%e  People  v. 
IRng,  2  CcdneSy  98.)  In  the  last  case,  the  late  chief  justice 
mentions,  also,  the  case  of  Beebe  ads.  The  People,noi  reported. 
As  to  the  second  point,  the  case  of  The  People  v.  Leonard 
^11  Johns,  Rep.  509.)  decides,  that  the  right  and  title  of  the 
aefendant  cannot  be  gone  into ;  that  the  statute  was  made  to 
prevent  persons  from  doing  themselves  right  by  force.  As  it 
respects  the  relator's  title,  I  do  not  mean  to  be  understood,  that 
he  IS  to  give  precise  technical  proof,  that  he  has  a  seisin  of  a 
f  *  344  ]  ^freehold,  or  a  term  for  years ;  any  evidence,  from  which  either 
of  these  estates  may  be  inferred,  would  be  sufficient.  But,  upon 
the  traverse,  he  must  show  every  material  allegation  in  the  in- 
dictment to  be  true ;  and  the  estate,  we  have  seen,  is  material, 
and  it  necessarily  must  be  proved.  Whatever  must  be  proved, 
may  be  disproved,  and  it  follows,  naturally,  that,  though  the  de- 
fendant shall  not  justify  the  force,  by  showing  a  title  in  himself, 
derived  from  an  mdependent  source,  or  even  from  the  relator 
himself,  he  may  controvert  the  facts  by  which  the  relator  at- 
tempts to  make  out  his  estate,  and  may  show  that  he  has  not 
such  an  estate  as  would  enable  him  to  m^ntain  the  prosecution. 
It  was  urged,  on  the  argument,  that  it  appearing  that  Herrick 
had  purchased  the  premises,  upon  B,Ji.fa,  against  BrinJcerhoff^ 
he  had  a  right  to  enter  under  that  purchase,  and  take  possession 
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Had  the  premises  been  vacant,  I  agree  that  he  might  have  en*     alb^int, 
tered,  without  any  dangec  from  the  statute ;  but  they  were  not  v^^J£f*^i?^ 
vacant ;  and,  notwithataoding  what  fell  from  Mr.  Justice  Liv^      GoornT 
ingston,  in  M^Dougall  v*  Sitohery  (1  J^hn^,  Rep,  43.)  I  am  de-*  v. 

eidedly  of  the  opinion  that  the  entry  was  unlawful.  Vaucott. 

Tidd  says,  speaking  of  the  elegit,  (vol.  2.  p.  941.)  it  was 
formerly  usual  for  the  sheriff  to  deliver  actual  possesion  of  a 
moiety  of  the  lands,  hoi  that  he  now  only  delivers  legal  posses^ 
Bi<»i,  and,  in  order  to  obtain  actual  possession,  the  plaintiff  must 
proceed  by  ejectment ;  and  he  states  the  practice  to  be  the  same 
upon  an  extent  (2  Tidd^s  Pr.  950.^  Our  practice  is,  not  for 
the  sheriff  to  deliver  possession ;  he  bas^no  authority  for  doing 
so ;  he  is  commanded  merely  to  sell ;  and  the  purchaser  has 
no  more  right  to  enter  after  his  purchase  than  he  has  to  enter 
upon  any  other  lands  in  the  actual  possession  of  another,  and 
to  which  he  has  title. 

Indictment  quashed. 


*L.  &  C.  GoDFRY  against  Vancott.  [  *  345] 

IN  ERROR,  to  the  Court  of  Common  Pleas  of  the  county     in  an  action 
otSuUivan.  .    ^\J^^ 

The  plaintiffs  in  error  brought  an  action  of  debt  in  the  Court  genal  sum  of 
below  against  the  defendant  in  error,  on  an  arbitration  bond  for  dM^toahidJ 
the  penal  sum  of  500  dollars,  conditioned  to  abide  by,  and  per-  the  award  of 
form,  the  award  of  the  arbitrators  named  therein ;  and  assigned  j^JJ^^"'    {„ 
two  several  breaches.    The  defendant  pleaded  non  est  factum,  form  being  eu- 
At  the  trial,  the  jury  found  a  verdict  on  the  issue,  for  the  plain-  ^jj^foj  JS 
tiff,  and  assessed  damages  at  sii  cents ;  and,  on  the  first  breach  penalty,  though 
assigned,  the  jury  assessed  the  damages  at  12  dollars  and  94  ^^dl^"^^ 
cents,  and,  on  the  second  breach,  at  six  cents ;  the  damages,  in  tfdruen  ^\nn 
all,  amounting  to  13  dollars  and  6  cents.    Juikment  was  enter-  Sflfwa^L^*  er^ 
ed  up  in  form  for  the  plaintiff,  for  the  penalty  of  the  bond.    The  titled  to  recover 
defendant  objected,  that,  the  damages  recovered  being  less  than  •»'»'»^'"**^-  ^"^ 
^  dollars,  the  plaintiff  could  not  recover  costs,  but  was  bound 
to  pby  costs  to  the  defendant ;  and  the  plaintiff  insisted,  that, 
having  recovered  a  judgment  for  500  dollars  of  debt,  they  were 
entid&d  ia  full  costs.    But  the  Court  below  decided  that  the 
plaintiffs  were  not  entitled  to  costs,  but  must  pay  the  defendant 
his  costs,  which  should  be  set  off  against,  and  deducted  from, 
the  amount  of  the  damages  assessed  by  the  jury.    To  this  opin- 
i(m  of  the  Court,  the  pluntiffs  tendered  a  bill  of  exceptions,  on 
which  the  writ  of  error  was  brought. 

The  cause,  on  the  return  of  the  writ  of  error  and  bill  of  ex- 
ceptions, was  submitted  to  the  Court  without  argument. 

Per  Curiam.    This  case  comes  before  the  Court  on  a  writ  of 

(a)  Vide  //anv>y  v.  Bardwdl,  6  Cow.  Rep.  57.    AlUndor/v.  SHckU,  S  Cow.Rep.  411 
Fainie  v.  JLawson^  5  Cowen,  424. 
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ALBANY,    error  to  the  common  pleas  of  ^illhan  county ;  and  the  only 
August,  181&    question  presented  for  decision  is,  whether  the  plaintiff  below 
'*'^][^Jj^^^^  was  entitled  to  recover  his  costs,  or  was  bound  to  pay  costs  to 
V.  the  defendant.    The  iaction  was  debt  on  the  penalty  of  500  dol- 

^ooD.  ]q|^^  jij  Q^  bond,  with  a  condition  to  abide  by  and  perform  the 
award  of  arbitrators.  The  damages  assessed  by  the  jury,  under 
the  breaches  assigned,  were  under  25  dollars :  the  jud^ent, 
however,  was  entered  for  the  penalty,  and  the  Court  below  de- 
cided that  the  plaintiffs  were  not  entitled  to  recover  costs  of  the 
[  *  346  ]  ^defendant.  This  was  incorrect.  The  plaintiffs  were  entitled 
to  recover  costs ;  the  judgment  being  upon  the  penalty.  The 
damages  assessed,  together  with  the  costs,  regulates  the  amount 
to  be  recovered  on  the  execution  ;  but  the  judgment  being  in 
form,  upon  the  penalty,  the  costs  follow  of  course.  The  judg- 
ment is  the  test,  by  which  the  right  to  costs  is  determined  ;  this 
has  been  the  long  and  well-settled  rule  of  construction  given  to 
the  statute  relative  to  costs.  (2  Johns.  Cos.  206.  2  Caines, 
107.  10  Johns.  Rep.  219.)  The  judgment  of  the  Court  below 
must,  accordingly,  be  reversed. 

Judgment  reversed. 


Jackson,  ex  dem.  Schenck  and  others,  against  Wood. 

inaiicieot|»-  THIS  was  an  action  of  ejectment  for  lands  in  the  town  of 
IS!?ri^^  *Sf  *^**»ff,  in  the  county  of  Dutchess.  The  cause  was  tried  before 
ifaeiandisvague,  Mr.  J.  Van  Ness,  at  the  Dutchess  circuit,  in  Awust^  1815. 
SStti^  so^  '^^^  lessors  of  the  plaintiff  claimed  under  the  lUmbout,  or 
what  doubtful,  Fishkilly  patent,  dated  the  17th  of  October,  1685,  to  Francis 
^tit^th^aSj  R^ntbout,  Jacobus  Kipp,  and  Stephenus  Van  Cortlandt.  The 
of  co^mmenf,  defendant,  whose  only  right  consisted  in  a  possession  of  ten  or 
^tmng  under  twelve  years'  continuance,  resisted  the  plaintiff's  claim,  on  the 
adjoioiogr  pa^  ground  that  the  premises  were  situated  in  a  gore^  or  piece  of  un- 
!1^''  ttr  ^e^  patented  land  alleged  to  lie  between  the  Rumbout  and  Phillips 

weight    in    the  patents. 

tecaiion^of  the  g^  ^^  Rumbout  patent  was  granted  "All  that  tract  or  parcel 
The  south  of  land  lying  and  being  on  the  east  side  of  Hudson^ s  river,  at 
^)!m^iMt^  the  north  side  of  the  Highlfmds,  beginning  from  the  south  side 
it  an  east  and  of  a  CTcek  Called  the  Fi^kill,  tLTid,  by  the  Indians y  Matteawan^ 
H-Mthne.  ^^^  ^jjj  f^^^^^  thence,  northward,  along  said  Hudstm's  river,  500 
boundary  of  the  roods  bcyoud  the  Oreot  Wappins  kill,  called  by  the  Indians  Ma-' 
S'*"^  '^rih  wenawasigh,  being  the  nortneriy  bounds,  and  from  thence  into 
boundary  of  the  the  woods  4  hours  goiug,  that  is  to  say,  16  English  miles,  al- 
ald'iSii^i^M  w^ys  keeping  500  roods  distant  from  the  north  side  of  said  Great 
iror*  or  unpa^  Wappingci^s  crcck,  however,  it  runs,  as  also  from  the  said  Fish- 
iwJIin  th?fte  pT  ^l  ^'  creek,  Matteawan,  along  the  said  Fish  creek  into  the  wooda 
lents.  •at  the  foot  of  the  said  high  hills,  including  all  the  reed  or  low- 

[  *  347  J      lands,  at  the  south  side  of  said  creek,  with  an  easterly  line  four 

(a)  Vide  Jackson  V.  Moort,  6  Cow.  Rep.  706.    Jackson  v.  Vedder,  t  Coiners  Hep.  SIO. 
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hours  going,  that  is  to  say,  16  English  miles  into  the  woods,  and     Albany, 
from  thence  northerly  to  the  end  of  the  foar  hours  going,  to  wit,  ^AiJgust^^si^ 
16  English  miles,  on  a  line  drawn  at  the  north  side  of  the  500      jacxsoh 
roods  beyond  the  Great  Wappinger  creek  or  kill,  called  Mavma-         ^v. 
wasigh"    Madame  Britt  was  the  heir  at  law  of  Francis  JBuwi-       Wo:d. 
bout.    Francis  Briti  was  her  heir  at  law,  who,  on  the  10th  of 
Afay,  1794,  conveyed  his  part  of  the  patent,  which  was  the  south 
third  of  the  patent,  to  Henry  Schenck,  of  whom  the  lessors  of  the 
plaintiff  are  the  heirs  at  law.    The  RmmboiU  patent  is  bounded 
on  the  south  by  the  Phillws  patent. 

The  patent  to  Adolph  Phillips,  dated  the  17th  of  June,  1697, 
contained  the  following  description :  <'  A  certain  tract  of  land  in 
our  Dutchess  county,  situate,  lying,  and  being,  in  the  Highlcmds, 
on  the  east  side  of  Hudsoris  river,  beginning  at  a  certain  red 
cedar-tree,  marked,  on  the  north  side  of  the  hill,  commonly 
called  Anthony^s  Nose,  which  is,  likewise,  the  north  bounds  of 
Colonel  Stephanus  Cortlandfs  land,  or  his  manor  of  Cortlandt, 
and  from  tnence  bounded  by  the  said  Hudson^ s  river,  as  the 
said  river  runs,  northerly,  until  it  comes  to  the  creek,  river, 
or  run  of  water,  commonly  called  and  known  by  the  name  of 
the  great  FishJcitt,  to  the  northward  |md  above  me  said  Htgh- 
lands,  which  is  likewise  the  southward  bounds  of  another  tract 
of  land  belonging  unto  the  said  Colonel  Stephanus  Cortlandt  and 
company,  and  so  easterly  along  the  said  Colonel  Cortlandfs 
line,  and  the  south  bounds  of  Colonel  Henry  BeeJcman,  until  it 
comes  twenty  miles,  or  until  the  division  or  partition  line 
between  our  colony  of  Connecticut,  and  our  said  province,  and 
easterly  by  the  said  division  line,  being  bounded  northerly  and 
southerly  by  east  and  west  lines,  unto  the  said  division  line 
between  our  said  colony  of  Connecticut,  and  this  our  province 
aforesaid,  the  whole  being  bounded  westward  by  the  said  Hud- 
son's river,  northward  by  the  land  of  Colonel  Cortlandt  and 
company,  and  the  land  of  Colonel  BeeJcman,  eastward  by  the 
partition  line  between  our  colony  of  Connecticut  and  this  our 
province,  and  southerly  by  the  manor  of  Cortlandt,  to  the  land 
of  the  said  Colonel  Cortlandt,  including,"  &c. 

The  boimdary  between  the  patents  to  Rumbout  and  Phillips 
forms  the  boundary  of  the  towns  of  FishldU  and  Phillips.  The 
forms  in  that  part  of  the  alleged  gore,  which  was  in  the  *vicinity  [  *  348  J 
of  the  premises  in  question,  were  held  under  titles  derived  from 
Schenck.  In  another  part  of  the  gore  were  persons  who  held 
merely  by  posse&sion,  without  claim  of  title ;  and  the  gore  had 
always  been  claimed  by  SchencTc  as  being  within  his  part  of  the 
Rumbout  patent.  In  1785,  there  was  an  arbitration  between 
Schenck  and  many  of  the  settlers,  and,  when  it  was  decided, 
all  who  were  parties  to  the  arbitration  took  under  Schenck,  or 
moved  off. 

The  case  made  for  the  opinion  of  the  Codrt  contained  a  great 
deal  of  evidence  relating  to  the  actual  location  of  the  Rumbout 
patent>  which  it  would  be  very  difficult  to  render  intelligible, 
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ALBANY,    and  of  which  it  is  not  thought  necessary  to  attempt  to  ffve  a 
August,  1816.  statement.     A  verdict  was  taken  for  the  plaintiff;  subject  to  the 
^"^^^J^^^]^  opinion  of  the  Court. 

Wood.  £•  WiUiamSj  and  /.  TaUmadgty  for  the  plaintiff. 

CMcleyy  contra. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court.  If 
the  Rumbout  or  Fiahlcill  patent  was  now^  for  the  first  time,  to 
receive  a  construction  and  location,  I  should  very  much  incline 
to  adopt  that  which  has  been  given  to  it  by  Uie  defendant's 
counsel.  Upon  this  abstract  question,  however,  the  Court  do 
not  mean  to  express  any  opinion.  But  in  grants  of  such  anti- 
quity, where  the  description  of  the  land  is  vague  and  the  con- 
struction somewhat  doubtful,  the  acts  of  the  parties^  the  acts  of 
government,  and  of  those  claiming  under  adjoining  patents,  are 
entitled  to  great  weight,  in  the  location  of  the  grant.  It  ought, 
also,  to  be  noticed,  in  the  outset,  that  the  defendant  in  this  ac- 
tion does  not  pretend  to  claim  or  set  up  any  tide  to  the  premises 
in  question,  but  rests  entirely  upon  his  possession,  and  tliat  not 
of  more  than  ten  or  twelve  years'  continuance,  and  this  posses- 
sion held  under  the  idea  that  it  was  not  conveyed  by  any  patent; 
but  formed  a  part  of  a  gore  between  the  RummU  and  Phillips 
patent.  This  pretension  must  be  laid  out  of  view  as  altogether 
unfounded.  Pkillips^s  patent,  which  lies  on  the  south,  is  ex- 
pressly bounded  on  the  south  Une  of  this  patent,  which  makes  it 
impossible  that  there  should  be  any  vacant  land  between  the 
two  patents.  Construing  the  RuTnbout  patent,  per  se,  there  is 
nothing  in  it  wliich  requires  the  south  bounds  to  be  an  east  and 
west  line. 
[  *  349  ]  *The  more  natural  construction  would  be  that  the  southern 

boundary  was  formed  by  the  Fish  Creek^  and  the  lowlands  on 
the  south  side  thereof^  without  extending  at  all  up  the  hills ; 
and  this  location  would  best  satisfy  the  general  description 
given  to  the  land  intended  to  be  included  in  the  patent,  to  wit, 
lands  lying  on  the  north  side  of  the  Hiffhlands ;  whereas,  the 
south  line,  set  up  on  the  part  of  the  plaintiff,  extends  several 
miles  upon  the  hills,  beyond  the  lowlands.  But  in  the  patent 
to  Phiuips,  which  was  only  twelve  years  later,  the  north  line 
of  the  land  granted  is  not  only  described  as  being  the  southward 
bounds  of  the  Rumbout  patent,  but  this  line  is  expressly  design 
nated  as  an  east  and  west  line.  This  may  be  considered  a  co- 
temporaneous  act  of  the  government,  showing  their  construction 
of  the  former  grant;  but  this,  it  is  true,  would  not  have  been 
binding  upon  the  patentee,  if  the  interpretation  was  not  war- 
ranted by  the  terms  of  the  grant.  That  construction,  how- 
ever, has  always  been  acquiesced  in  by  the  proprietors  of  the 
Phillips  patent ;  and  no  pretension  ever  appears  to  have  been 
set  up  to  a  line  north  of  the  one  as  claimed  by  the  lessors  of 
the  plaintiff.  The  suggestion  of  the  defendant's  counsel,  that 
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the  PlJnips  patent  might  have  been  intentionally  so  located,  as    Albany, 
to  lea^  e  out  a  part  of  the  land  covered  by  it,  does  not  appear   ^"p»*/  is*^. 
to  be  warranted  by  any  evidence  in  the  case.    And  there  is  ^^'^^^^^^^^^ 
nothmg  showing  any  act  of  the  proprietors  of  the  Rumbout  pa-  v. 

tent,  whereby  they  have  recognized  a  line  running  along  the  c**^p*«^»^**- 
foot  of  the  hiHs  as  their  aouth  line.  The  various  acts  of  the 
legislature,  from  the  year  1737  to  the  present  day,  dividing 
this  part  of  the  countiy  into  precincts  and  towns,  and  in  which 
the  line,  as  now  set  up  on  the  part  of  the  plaintiff,  has  been  rec- 
ognized as  the  true  line  between  the  patents,  is  a  strong  cor- 
roboration of  this  construction.  There  are  many  other  facts 
in  the  case  which  m^t  be  noticed,  tending  to  the  same  conclu- 
sion. And,  whatever  doubts  there  might  have  been,  originally, 
as  to  the  true  location  of  the  south  line  of  t^iis  patent,  it  is  too  late 
now  to  call  it  in  question.  It  was  not  pretended,  on  the  argu- 
ment, that,  if  the  Rumbout  patent  covered  the  premises  in 
question,  the  plaintiff  was  entitled  to  recover.  Judgment  must 
accordingly  be  given  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


*Penfield  against  Carpender.  [♦350] 

IN  ERROR,  on  a  certiorari  to  a  justice's  Court.  Impropercvir 

The  action,  in  the  Court  below,  was  to  recover  damages  for  ^"bl'admUted 
sheep,  belonging  to  the  plaintiff,  killed  by  the  defendant's  dog*  coffotothejury^ 
At  the  trial,  a  witness  was  called,  on  behalf  of  the  defendant,  fi?ieit,""*'aiwrl 
to  prove  a  conversation  between  him  and  the  defendant,  in  wards',  to  direct 
which  the  latter  had  denied  that  he  wsjs  the  owner  of  the  dog ;  ^  ii^^a)'"^ 
the  testimony  was  objected  to,  but  the  justice  decided  that  the  inajudgrment 
witness  might  go  through  with  his  testimony,  and  that  he  would  Mt,£l juSi 
then  inform  the  jury  what  part  was  admissible,  and  what  not.  Court,  u  u  im- 
And  the  justice  informed  the  jury  that  the  testimony  ^'as  inad-  gj^^' 


to    m- 
costs 


missible,  and  that  they  ought  not  to  take  any  notice  of  it  as  tes-  which  accrued 
timony.  Another  witness  was,  in  the  same  manner,  permitted  ^  p£uJ2ff.  (J) 
to  swear  as  to  hearsay  respecting  the  ownership  of  the  dog ;  and 
the  justice  then  told  the  jury,  as  before,  that  what  the  witness 
had  sworn  was  not  evidence.  A  verdict  was  found  for  the  de- 
fendant ;  and  the  justice  included  in  the  defendant's  judgment 
all  the  costs  which  had  accrued  on  the  part  of  the  plamtiff,  viz. 
summons,  constable's  fees,  swearing  plaintiff's  witnesses,  <&c. 

Fer  Curiam.  The  admission  of  such  testimony  was  illegal 
and  dangerous,  and  no  subsequent  caution  or  advice  by  the 
justice,  that  the  jury  ought  to  disregard  what  the  witnesses  had 
sworn,  can  cure  the  irregularity.  The  law  forbids  such  testi- 
mony, because  it  may  have  an  influence  upon  honest  jurors,  who 

la)  S.  P.  Irmne  v.  Cook,  15  Johu.  Rep.  288.     Thittle  v.  Iftml.  2  Cowm,  436. 
lb)  Vide  Branson  r.  Marm,  infra.  460.     THmmemum  v.  Morruon,  14  Johsu.  Rep.  969. 
WiUiams  v.  Sherman,  15  LL  196 
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ALBANY,     are  unconscious  of  the  impressions  which  thej  relav^,  notwitlH 
^^]|5;^^.i^  standing  the  effort  of  the  Court  to  obliterate  them. 
TuK  Pkoplb      '^^  taxation  of  costs  was  also  illegal. 

Ca  J^Ru..  Judgment  rererac. 


[•351  ]  *The  People  against  Casborus. 

^^TbejT^^      THE  defendant  was  indicted  at  the  Court  of  General  Ses 
after  a* l£a?c^  uons  of  the  Peaco  held  in  and  for  the  county  of  Jtmsselaer^  in 
*''^?fo'°fi32f'^  JPcSnwry  last,  for  stealing  certain  promissory  notes.    The  de- 
Unc!t?bar to^a  feudaut  pleaded,  in  bar,  that,  at  the  preceding  November  term 
secood   indict^  of  the  Court  of  General  Sessions,  &c.,  he  was  indicted  for  fel- 
•ame    oSence,  ouy,  and  was  tried  and  convicted  by  the  jury ;  and  that,  after* 
although     the  wards,  ou  a  motion  in  arrest  of  judirment,  the  Court  of  General 
mentispraeiteiy  Scssious  arrcstcd  the  judgment,  and  discharged  the  defendant 
St!  Ui)  ***  ^  ^^^  ^^  indictment.    To  this  plea  the  district  attorney  de- 
murred ;  and  at  the  Court  of  Oyer  and  Terminer,  held  in  the 
county  of  Rensselaer,  the  plea  in  bar  was  overruled  Jby  the  Courts 
and  the  defendant  was  afterwards  tried,  in  that  Court,  upon  the 
plea  of  not  guilty,  and  convicted  of  the  felony  charged  in  the 
indictment,  and  sentenced  to  imprisonment  for  seven  years  in 
the  state  prison. 

The  Court  of  General  Sessions  arrested  the  judgment  on  the 
first  indictment,  on  the  ground  of  its  being  defective ;  and  the 
present  indictment,  on  which  the  defendant  was  tried  and  con- 
victed, was,  in  every  respect,  precisely  similar  to  the  first. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  The  de- 
fendant, on  his  arraignment,  pleaded,  that  he  had  before  been 
indicted,  tried,  and  convicted,  foe  the  same  felony  ;  that,  upon 
his  motion,  the  judgment  had  been  arrested,  and  that  he  had 
been  dischargea  from  that  judgment.  It  is  admitted,  that  the 
former  and  present  indictment  are,  in  every  respect,  shnilar. 
To  this  plea  the  district  attorney  demurred  ;  the  plea  was  over- 
ruled, and  the  defendant  was  thereupon  tried  and  convicted, 
iind  sentenced  to  imprisonment  in  the  state  prison. 

It  was  decided  in  the  case  of  Hie  People  v.  Barret  fy  Ward, 
(1  Johns.  Rep.  66.)  that  a  person,  after  an  acquittal,  might  be 
indicted  and  tried  the  second  time,  if  the  first  indictment  was 
erroneous,  so  that  no  good  judgment  could  be  given  upon  it ; 
and  where  a  Court  of  competent  jurisdiction  arrest  a  judgment 
at  the  instance  of  the  defendant,  it  must  be  intended,  legally, 
that  the  indictment  was  vicious,  for  the  juc^ment  cannot  be  re- 
[  *  352  J  viewed  *on  a  writ  of  error ;  as  an  arrest  of  judgment  is  a  mere 
refusal,  on  the  part  of  the  Court,  to  give  judgment,  every  Court 
is  bound  to  pay  that  respect  to  a  Court  of  co-ordinate  jurisdic- 

{a)  So,  when  the  jury  an  discharfed  against  tfaa  consent  of  the  defendant,  the  prisoner 
maj  be  broucfat  lo  trial  a  second  rim  for  Ibe  same  oflfence.  PeopU  t.  Okatt,  %  Jckm 
C«.  SOL 
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tion,  as  to  presume  its  judgment  to  be  according  to  kw,  when     Albany, 
it  is  presented  for  consideration  collaterally.  August,  1816. 

The  effect  of  arresting  a  judgment  is  the  same  ajs  quashing  SI^^hahics^ 
an  indictment ;  the  latter  happens  before  trial,  the  former  after ;  Bamk 
and,  in  this  case,  it  appears  to  me,  that  as  no  writ  of  error  could 
be  brought  upon  the  decision  of  the  Court  of  Sessions  arresting 
the  judgment,  that  proceeding  is  not  a  bar  to  any  other  for  the 
same  matter.  In  analogy  to  civil  cases,  the  arrest  of  judgment  can- 
not be  pleaded  in  bar  to  another  prosecution  tot  the  same  matter, 
because  there  is  no  judgment  of  the  Court  susceptible  of  review. 

It  is  stated  here,  that  the  two  indictments  are,  in  every  respect, 
similar;  but  this  is  hot  so  pleaded,  and,  if  it  had  been,  the  con- 
sequence would  be  the  same ;  as  already  observed,  in  this  collat- 
eral way,  we  must  presume,  from  the  judgment  being  arrested, 
that  the  indictment  was^  erroneous,  and  if  erroneous,  then  a 
conviction  would  not  bar  another  good  indictment.  It  is  in 
vain  to  say,  either  that  the  former  indictment  was  good,  or 
that  this,  ti!eing  like  it,  must  be  holden  to  be  bad  also,  because 
the  other  was  adjudged  to  be  bad.  We  must  take  it  as  a  set- 
tled point,  that  the  other  indictment  was  bad,  however  the  fact 
may  be ;  and  we  are  not  to  be  told,  that  this  is  a  bad  indict^ 
ment,  merely  on  the  authority  of  the  sessions.  We  must  see 
if  it  be  bad,  and  this  is  not  even  pretended. 

For  these  reasons,  I  think  the  plea  of  auterfots  acquit  was 
properly  overruled,  and  such  is  the  opinion  of  the  Court. 


*The  President,  Directors  and  Compact  op  the      [•ssa] 
Mechanics'"  Bank,    in   the   City   op   New-York, 
against  Thomas  Hazard. 

THIS  was  an  action  of  debt  on  a  recognizance  of  bail.  The  J^^^^J^ 
onginal  suit  was  against  John  Mazard,  on  a  promissory  note,  m  z«nce  of  imu. 
which  judgment  was  obtained  as  of  Jamary  term,  1812,  for  ^ScSi^'^'^w- 
1,094  dtollars  and  8  cents  damages  and  costs.  The  defendants  deoee  of  pay. 
pleaded,  1.  Payment  by  the  principal  before  the  commencement  ^^  5»n  *£b 
of  the  suit  against  the  bail,  to  wit,  on  the  1st  of  Aprils  1812.  amount  of  the 
2.  That  the  plaintifis  recovered  thfeir  judgment  against  John  J^^SSSlJ' "" 
Hazard,  as  the  maker  of  a  promissory  notef,  dated  the  16  th  of  Nor  could 
April,  181 1,  payable  sixty  days  after  date,  to  Johnson  Patten,  or  ^"SL**^  b! 
order,  for  987  dollars  and  17  cents,  and  endorsed  by  him  to  pleaded,  ai- 
miKam  G.  Mitter,  jun.,  and  by  MiJler  to  the  phiintiffs ;  that  SSI?  fau'SSl 
Miller,  being  liable  as  such  endorser,  afterwards,  and  before  the  faction, 
commencement  of  this  suit,  to  wit,  on  the  1st  of  April,  1812,  are^^^^^^roaSS 
paid  and  satisfied  to  the  plcuntiffs  the  amount  of  the  judgment,  againtt       uie 

maker  and  en* 
doTMr     of     a 

promissory  note,  and  the  endorser  pays  the  amoont,  and  it  is  amed  between  the  holder  and  endorser  that 

the  suit  a^^ainst  the  maker  shall  be  proseeuted  for  the  benefit  of  the  endorser,  the  maker  cannot  avail  himself 

of  the  payment  by  the  endorser  as  a  defence  in  the  suit  aeainst  lum. 
And  the  payment  by  the  endorser  having  been  made  after  judgment  againit  the  maker  of  the  note,  fait 

.'vajl  caanoC  avail  himself  of  the  defence  m  a  suit  on  the  recoaisaoee. 

291 


353 


CASES  IN  THE  SUPREME  COURT 


Mkchavics 

Bajtx 

y. 

lUZARl), 


I  •354] 


ALBANY,    The  plaintiffs  replied  to  both  pleas,  denying  the  facts  stated  in 
^^gy>j^^^*   them.     The  cause  was  tried  tefore  Mr.  J.  Spencer,  at  the  Neto- 
York  sittings,  in  November,  1815. 

It  was  proved,  that,  at  the  time  the  suit  against  John  Hazard 
was  commenced,  suits  were  also  commenced  against  Patten  and 
MilUr.  On  the  22d  of  November,  1811,  ItElIer  offered  his  own 
note,  with  an  endorser,  at  60  days,  for  1,500  dollars,  to  be  dis- 
counted by  the  plaintiffs;  the  note  was  discounted,  and  out  of 
the  net  proceeds  thereof,  the  plaintiffs,  with  the  consent  of  Mil- 
ler, retained  1,017  dollars  and  31  cents  for  the  principal  and 
interest  then  due  on  the  note,  and  agreed  with  him  that  the 
respective  suits  against  Hazard  and  Fatten  should  proceed  for 
his  benefit ;  the  note  ^ven  by  Miller,  after  having  been  once  or 
twice  renewed,  was  paid,  but  Miller  never  paid  the  plaintiffs  the 
costs  of  the  smt  against  him,  or  tlie  costs  in  the  other  suits. 
Judgments  having  been  recovered  against  Patten  and  Miller, 
Patten,  on  the  8m  of  February,  1812,  paid  the  principal  and 
interest  then  due  on  the  note  to  the  plaintiffs'  attorney,  who,  by 
the  directions  of  the  plaintiffs,  paid  over  the  money  to  Miller 
and  Patten,  at  the  same  time  paid  the  costs  in  the  suits  against 
•himself,  Miller  and  Hazard;  and  it  was  agreed  by  the  plain- 
tiffs' attorney,  on  the  behalf  of  the  pkdntiffs,  who  afterwards 
ratified  his  act,  that  the  suit  against  /.  Hazard  should  proceed 
for  the  benefit  of  Patten,  and  if  a  judgment  should  not  be  per- 
fected therein,  by  reason  of  the  non-payment  of  the  costs,  which 
Hazard  had  before  been  ordered  by  the  Court  to  pay,  as  a  con- 
dition of  being  allowed  to  plead  his  discharge  under  the  insol- 
vent act,  puis  darrien  continvance,  after  an  inquest  had  been 
taken  against  him,  and  which  he  had  not  yet  paid,  the  judg- 
ment should  be  held  for  the  benefit  of  Patten;  or,  if  those  costs 
were  paid  by  Hazard,  they  were  to  be  repaid  to  Patten. 
Judgment  was  afterwards  entered  up  against  Hazard.  There 
was  never  any  regular  assignment  of  the  judgment  to  Patten; 
but  the  present  suit  was  prosecuted  at  the  expense  and  for  the 
sole  benefit  of  Patten,  the  plaintiffs  having  been  satisfied  the 
full  amount  of  the  principal  and  interest  due  them,  with  the 
costs  of  their  several  suits. 

A  verdict  was  taken,  subject  to  the  opinion  of  the  Court,  for 
the  plaintififs,  for  260  dollars  and  57  cents,  being  the  interest  on 
the  judgment  against  John  Hazard,  from  the  time  the  defendant 
became  fixed  as  bail,  and  6  cents  costs. 

T.  A.  Emmet,  for  the  plaintiffs,  contended,  1.  That  the 
parol  evidence  of  the  payment  and  satisfaction  of  the  judgment 
recovered  against  John  Hazard,  was  inadmissible,  the  judgment 
being  unpaid  and  unsatisfied  of  record.  Under  neither  of  the 
pleas  ouriit  parol  evidence  of  any  pajrments  to  the  plaintiffs, 
prior  to  January,  1812,  to  have  been  admitted ;  as  it  would  only 
tend  to  falsify  the  judgment  obtained  against  John  Hazard, 
And  if  the  payment  was  of  such  a  nature  as  to  diminish  or  ex 
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tinguish  the  demand  of  the  plaiotifTs  against  him,  it  ought  to     ALBANY, 
liave  been  taken  advantage  of  in  the  original  suit.-f  August,  isis.^ 

2.  That  the  defendant  could  not  maintain  eithef  of  his  pleas,    mechakics'- 
by  proving  payment  of  a  less  sum  than  the  amount  of  that        Bakk 
judgment  and  the  costs.l  Hazard 

3.  That  the  payment  made  by  WUliam  G.  MUIery  jun.y  in     ^  9  jjuu. 
part  discharge  of  the  demand  a^inst  himself,  could  not,  under  ^'  ^-' 
the  circumstances  of  the  case,  oe  applied,  by  John  Hazard  or  jA  ^g^*^*% 
the  defendant,  towards  the  payment  of  the  judgment  against  Lev'.        212. 
tlie  former.  ^^y^'  38*. 

4.  That  Milltr  having  repaid  the  amount  paid  by  him  to 
the  plaintifls,  by  Johnson  Patten,  before  judgment  was  perfected 
^against  John  Hazard,  Patten  was  entitled,  as  against  John      [  *  355  ] 
Hazard,  to  stand  in  the  place  of  Miller,  so  as  to  have  the  ben- 
efit of  any  agreement  he  had  made  with  the  plaintiffs.^  jife^oo'jsf^t 

5.  That  ratten,  by  virtue  of  his  agreement  with  the  attorney  Vem,  6)8.   11 
of  the  plaintiffs,  and  of  his  settlement  with  Miller,  had  a  right  to  ]^^^^}^ 
nave  the  suit  then  pending  against  John  Hazard  carried  on  for  10  J<imt,  lUpi 
his  own  benefit ;  and  to  perfect  this  right,  no  assignment  of  the  *^  ^^>  *®- 
judgment  was  necessary,  nor  could,  in  fact,  any  assignment 

of  it  have  been  made,  as,  at  the  time  of  that  agreement  and 
settlement,  no  judgment  had  been  perfected  against  John 
Hazard, 

6.  That  there  can  be  no  impediment  to  the  recoveir  of  the 
plaintiffs  at  law ;  and  if  there  be  any  questions  of  equity  between 
the  parties  affected  by,  or  interested  in,  that  judgment,  this  Court 
will  leave  them  to  their  remedy  in  a  Court  of  chancery. 

7.  That  the  defendant  cannot  stand  in  a  better  situation,  as 
bail  )br  John  Hazard,  than  the  principal  himself  could  have 
done  on  an  execution  issued  upon  the  judgment. 

8.  But,  at  all  events,  the  plaintiffs  are  entitled  to  have  the 
verdict  entered  for  the  amount  of  the  costs  in  the  respective 
suits  against  John  Hazard,  Miller  and  Patten, 

Colden,  and  Drake,  contra,  contended  that  the  plaintiiSs, 
having  taken  issue  on  the  fact  of  payment,  were  too  late  to  object 
to  the  evidence,  and  ought  to  have  demurred ;  and  if  so,  there 
is  an  end  to  the  cause ;  for  if  the  payment  is  the  only  issue  be- 
tween the  parties,  the  defendant  must  have  judgment  on  the 
evidence.  But  it  is  said,  this  suit  is  prosecuted  for  the  benefit 
of  the  surety.  Patten,  In  order,  however,  to  avail  himself  of 
the  privilege  of  a  surety,  he  ought  to  have  averred  the  fact  of 
Hurctiship,  and  put  it  on  record. ||  p}%a^^mf' 

Under  the  pleadings  in  this  cause,  evidence  of  the  assignment 
of  the  judgment  in  the  original  suit  was  wholly  inadmissible,^  IT  ^425^ 
the  issue  lieing  only  as  to  the  payment,  and  if  admissible  it  was  ^£t.CMi  411. 
insufficient;  if  there  was  any  assignment,  it  was  to  Miller,  not  Iq«^'""#^; 
to  Patten ;  but  there  was  none.  This  Court  allow  an  assignee  soi.  %  PmiL 
to  stand  in  the  place  of  the  assignor  to  preserve  a  specific  lien ;  ^7. 
but  here  the  plaintiffs  attempt  greatly  to  extend  that  privilege. 

293 


355  CASES  IN  THE  SUPREME  COURT 

■ 

ALBANY,     The  plaintiffs  could  not  make  an  assignment  which  would  put 

,^^^^\!!^^  Patten  in  their  situation.     There  was  no  privity  between  the 

lUcHAvict'    pl^i^^s  and  John  Hazard^  but  there  was  a  privity  between 

Bahk        ^Hazard  and   Patten.     The  plaintiffs  are  endorsees.      The 

Hazard,     judgment  was  obtained  against  Pa^^en  in  January ^  1312;   and 

r*3561       whether  docketed  or  not,  can  make  no  difference;  and  the 

^  ''      money  was  paid  to  the  plaintiffs  after  that  time.     The  note  was 

not  payment  until   actually   paid.     The   plaintiffs,   therefore, 

having  received  full  satisfaction,  this  suit  cannot  be  maintained 

in  their  names  for  the  benefit  of  Patten.     From  the  mere  fact 

of  endorsement,  the  Court  will  not  infer  that  suretiship  which 

would  give  Patten  this  peculiar  privilege.     Bail  are  sureties, 

t  10  JMm.  and  entitled  to  all  the  privileges  and  advantages  of  sureties.f 

^*  In  this  respect,  therefore,  the  defendant  stands  on  the  ground 

of  equal  equity,  at  least,  with  Patten. 

Again ;  the  agreements  and  arrangements  made  by  the  plain- 
tiffs, and  their  attorneys,  with  MUler  and  Patten,  without  the 
privity  or  consent  of  the  bail  or  principal,  altered  and  extended 
the  responsibiUty  of  the  bail,  and  thereby  operated  as  a  dis- 
alj^lf^  \  charge  of  the  bail  from  all  responsibility  .J 

b^^rir  ^T^      Emmet,  in  reply,  said,  that  if  the  principal  had  paid  the  judg 
V€9.  m '  2  ment,  it  would  enure  to  the  benefit  of  his  surety ;  but  where 
iMK^frVi^!^  the  payment  is  collateral  only,  or  by  one  of  two  sureties,  it  may, 
10  Jiimi  Rep.  OT  may  not,  according  to  circumstances,  operate  to  the  benefit 
^'  of  the  other  surety.     Why  may  not  a  surety  ayail  himself  of  a 

contract,  by  which  he  may  protect  himself  by  buying  in  the 
rights  of  a  prior  creditor?  Will  the  Court  consider  Uiat  as  a 
payment  which  the  parties  themselves  did  not  intend  as  a  pay- 
ment ?  In  regard  to  the  plaintiffs,  this  is  a  case  of  trust,  rather 
than  an  assignment,  arising  on  tlie  payment  of  money  under 
a  specific  agreement.  If  the  plaintiffs  accepted  the  note  as 
payment,  at  the  time,  it  is  not  competent  for  another  person  to 
say  it  was  not  payment. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court.  This 
is  an  action  of  debt  against  Ihe  defendant,  on  his  recognizance 
of  bail  for  John  Hazard.  Judgment  against  the  principal  was 
obtained  in  January  term,  1812,  for  1,094  dollars  and  8  cents. 
The  defendant  pleads,  1st..  Payment,  by  the  principal,  of  the 
judgment,  before  the  commencement  of  this  suit,  to  wit,  the  1st 
of  April,  1812.  2d.  Payment  by  William  G.  Miller,  who  was 
an  endorser  upon  John  Hazard's  note,  and  who  had  become 
liable  to  pay  the  same,  the  time  of  payment  being  the  same  as 
'  *  35*7  ]  in  the  *fir8t  plea.  The  plaintiffs  take  issue  upon  the  pleas ;  and 
the  first  question  which  arises  is,  whether  the  proof  supports 
the  pleas,  or  either  of  them.  There  is  no  evidence,  in  any 
manner,  showing  payment  by  the  principal.  Under  the  second 
plea,  however,  it  appears,  that  Miller,  on  the  2d  of  November, 
1811,  procured  a  note  to  be  discounted  by  the  plaintiffs,  and 
that  1,017  dollars  and  31  cents  of  the  money  was  to  be  applied 
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to  the  payment  of  the  principal  and  interest  due  upon  the  note, 
on  which  the  suit  against  John  Hazard  was  pending.  MiUer^s 
note  was  renewed  several  times ;  and  when  it  was  paid  does  not 
appear;  probably,  not  until  after  the  judgment  was  obtained 
against  John  Hazard.  This  proof  did  not  support  the  plea. 
It  did  not  show  a  payment  of  the  full  amount  of  the  judgment. 
Had  the  plea  set  out  the  true  sum  paid,  it  would  have  been  bad 
on  demurrer,  and,  of  course,  no  defence.  And,  if  so,  it  follows, 
of  course,  that  the  fact  itself  is  no  bar ;  for,  in  case  of  demurrer, 
the  fact  is  admitted.  In  the  case  of  Dederick  v.  Leman,  (9 
Johns.  Rep.  333.)  it  was  decided  by  this  Court,  that  a  plea  of 
payment  of  a  less  sum  than  was  due  on  a  bond,  although  ac- 
cepted in  full  satisfaction,  was  not  good,  either  as  a  plea  of  pay- 
ment, or  of  accord  and  satisfaction.  And,  besides,  the  payment 
made  by  Miller  was  before  the  judgment  obtained  against 
Hazard ;  for,  although  made  by  Muler^s  note,  discounted  by  the 
plaintiffs,  it  was  received  by  them  as  payment,  and  the  sum  due 
on  HazarcCs  note  was,  doubtless,  passed  to  HElhr^s  credit. 
The  understanding  of  Miller y  that,  if  his  note  was  not  paid,  the 
plaintiff  would  have  had  a  right  to  retain  the  money,  if  any, 
collected  from  John  Hazard^  could  not  materially  affect  the 
transaction.  It  was  a  payment  at  that  time,  subject,  however, 
to  be  reimbursed,  out  of  an  uncertain  fund,  upon  the  event  of 
the  note's  not  being  paid.  In  strictness,  therefore,  the  facts 
given  in  evidence  do  not  show  a  satisfaction  of  the  judgment 
against  John  Hazard.  There  was,  at  all  events,  no  payment 
of  the  costs  due  on  that  suit ;  and  tlie  next  question  that  arises 
is,  whether  the  defendant  can  avail  lumself  of  that  payment  pro 
tanto ;  and  I  am  inclined  to  think  he  cannot.  It  was  not  a  ptiy- 
ment  made  by,  or  in  behalf  of,  John  Hazard,  nor  of  which  he 
could,  in  any  manner,  avail  himself;  and,  if  he  could  not,  his 
bail  cannot.  The  payment  wa9  made  under  an  express  agree- 
ment that  the  suit  against  John  Hazard  should  proceed  for  the 
benefit  of  Miller,  his  endorser.  Had  the  plaintiffs  remained 
the  real  parties  to  *the  suit,  perhaps  the  defendant  might,  in 
some  way,  in  equity,  certainly,  if  not  at  law,  have  availed  him- 
self of  such  payment,  according  to  what  was  said  by  this  Court 
in  Wattles  v.  Laird,  (9  Johns.  Rep.  327.)  But  the  plaintiffs, 
by  their  agreement  with  Miller,  became  mere  nominal  par- 
ties ;  and  we  have  a  right  so  to  consider  them,  and  look  at, 
and  protect,  the  real  parties  in  interest.  All  considerations  o^ 
hardship  must  be  laid  out  of  view.  They  apply  with  as  much 
force  to  the  endorsers  of  John  Hazard  as  to  his  bail ;  and  when 
a  loss  must  fall  upon  one  o£  two  innocent  persons,  each  has  a 
ric^ht  to  claim  protection  under  whatever  strict  and  rigid  rules 
of  law  are  to  be  found  in  his  favor ;  and  according  to  which 
the  plaintiffs  are,  in  my  opinion,  entitled  to  recover  the  full 
amount  of  the  judgment  and  interest ;  and  this  is  the  opinion 
of  the  Court. 

Judgment  for  the  plaintiffs. 
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.^;^::^^  Wilson  against  Finney. 

K.TCHUM  I  jj  ERROR,  on  certioran  to  a  justice's  Court. 
Btertsov.  Some  time  in  June^  1812,  the  plaintiff  in  error,  who  was  also 
Where  x.de-  plaLntiff  in  the  Court  below,  delivered  to  the  defendant  six  sheep, 
to  ^^.'^on^n  ^  consideration  whereof  the  defendant  promised  and  undertook 
a^rcemeiit  that,  to  return  and  deliver  to  the  plaintiff,  at  the  expiration  of  one 
yea^B?  would  7^^)  ^^  cqual  number  of  sheep,  of  equal  value,  and  also  one 
deliver  A.  an  pound  of  wool  per  head  for  each  sheep.  The  defendant  had 
oTHheep^r  neglected  to  deliver  the  sheep  according  to  his  agreement.  It 
equal  v<^»«>J^  further  appeared  that  four  of  the  sheep  had  been  given  up  by 
the* property  in  the  defendant,  as  the  property  of  the  plaintiff,  on  an  attachment 
^^n^**  ^"  issued  against  him,  in  favor  of  one  of  his  creditors,  on  the  cred- 
that^!  W9M  i^T  indemnifying  the  defendant.  A  verdict  and  judgment  were 
bound  lodeUver  given  for  the  defendant  in  the  Court  below. 

•IX     sheep    of  " 

2"ai  iite  MiS^      ^^^'  Curiam.    This  judgment  cannot  be  supported.     There 

ra'uon  of   £e  is  no  color  for  depriving  the  plaintiff  of  a  recovery  for  the 

partoftJie^heep  ^^®  ^^  ^^^  shcep,  as  there  is  no  pretence  that  more  than  four 

bad  been  taken  Were  taken  Under  the  attachment  against  him.     But  the  plaintiff 

n^aindMt!li'  *^^  entitled  to  recover  for  the  whole  number.     The  property 

r*359  1     '  in  the  sheep,  delivered  by  the  plaintiff,  was  changed,  and  duly 

vested  in  the  defendant.     He  was  under  no  obligation  to  return 

the  same  sheep,  but  only  those  of  equal  v«Jue.    They  were  at 

his  absolute  disposal  and  risk. 

Judgment  reversed. 


Ketchum  &  Sweet  against  G.  B.  Evertson. 

Where  a  per.  THIS  was  an  actiou  of  assumpsit.  The  declaration  contain 
•ell  *^d^  to  ^^  ^^^  usual  money  counts,  and  a  count  upon  an  inntmd  cam* 

another,       and  pittossetlt, 

rWerd^'of  On  the  8th  of  March,  1811,  the  parties  at  Poughkeepsii 
uie  premise!"  entered  into  a  vnritten  agreement,  by  which  the  defendant  con 
l2in*"iimi'Md  tracted  to  sell  to  the  plaintiff  a  place  called  "the  Four  Comers, 
piace.tbe  tender  in  the  town  of  Washington,  and  the  lands  included  in  a  mort- 
dai>n""*'*deed^  gjg^  givcn  by  Ebcnezcr  Haight  to  Nehemiah  Rogers  and  Daniel 
without  cove-  R,  Lambert,  dated  the  18th  of  June,  1809,"  for  the  considera- 
ISJw.fs'a'^J.'  tion  of  6,000  dollars,  part  of  which,  viz.  700  dollars,  was  to  be 
foriiianre  ofthe  paid  ou  the  Ist  day  of  May,  ensuing  the  date  of  agreement,  and 

rovenaii! ;     nor  ^  ^  .^  t»  o 

is  it  necessary  that  the  wife  of  the  vendor  should  join  in  the  deed. 

A  parly  who  has  advanced  money,  or  done  any  aet  in  part  perfbrmaAee  of  an  agieement,  bat  refuse* 
io  proceed  to  tlio  completion  and  execution  of  the  contract,  the  other  party  having  performed,  or  bein 
reaHy  to  perform,  every  thing  agreed  to  be  done  on  his  part,  cannot  recover  bark  the  money  he  ha 
edvanced,  nor  is  be  entitled  to  compeniation  for  what  he  may  have  done  in  part  performance ;  and,  after 
«uch  refttsal  to  proceed,  or  volunlaiy  abandonment  of  the  contract,  by  the  voidee,  the  vendor  is  at  liberty 
to  sell  the  land  to  anotner.  (a) 

ia)  Vide  Suphau  v.  Beard,  4  WenieWt  Rtp.  606.  Dm  ▼.  Deaf,  3  Bnd.  356.  t^aniru  ▼.  PmHtt,  8  Ccm. 
Rep.  63.  Dearborn  ▼.  Crwt,  7  Bnd,  48.  Fuller  v.  Hubbard,  6  Ibid.  13.  Ellis  r,  Hoskie, ,  14  Johx 
fffp.  263.    Qaxley  v.  Piice,  16  Id,  307.j   and  see,  also,  the  eases  cited,  ififra,  p.  361   note  (a). 
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the  residue  of  the  purchase  money,  over  the  sum  of  4,000  dol-     ALBANY, 
lars,  to  be  secured  by.  a  mortgage,  by  the  plaintifib,  to  jftogers    August,  i8i6. 
and  Lambert y  to  be  paid  in  three  annual  instalments,  and  the  res-     kktchum 
idue,  to  wit,  the  sum  of  4,000  dollars,  due  to  the  heirs  of  JVtcA-  v. 

olas  Evertson,  deceased,  either  to  remain  under  the  mortgage,  Evirtsoh. 
then  existing,  or  a  new  mortgage  to  be  given  by  the  plaintiffs, 
as  the  defendant  should  elect ;  the  whole  business  to  be  trans- 
acted, and  the  defendant  to  give  a  deed  of  the  premises  to  the 
plaintiffs  on  the  1st  day  of  j9lay,  then  next,  at  the  office  of  Rudd 
and  EverUoHy  in  Poughkeepsie, 

The  plaintiffs  entered  into  possession  of  the  premises  under 
this  agreement.  On  the  first  of  May,  1811,  a  quit-claim  deed 
for  the  premises,  to  the  plaintiffs,  executed  by  the  defendant, 
but  not  by  his  wife,  was  left  at  the  office  of  Rudd  and  Everison, 
in  Pauffhkeepsicy  ready  to  be  delivered  to  the  plaintiffs,  who  did 
not  can  for  it  until  in  the  month  of  October,  following,  when 
^Ketchum  requested  the  defendant  to  give  up  the  contract,  ob-  [  *  360  ] 
serving  that  his  partner.  Sweet,  had  failed ;  but  the  defendant 
refused  to  rescind  the  agreement.  Ketchum  then  objected  that 
the  deed  was  a  mere  quit-claim,  and  did  not  contain  the  usual 
covenants  of  seisin,  &c.,  or  warranty,  nor  was  it  signed  by  the 
wife  of  the  defendant.  The  defendant  said  .the  boundaries 
were  according  to  the  mortgage  of  Rogers  and  Ltambert,  under 
which  the  plaintiffs  had  purchased,  that  the  deed  was  pursuant 
to  the  agreement,  and  the  only  one  he  intended  to  give ;  and 
having  performed  every  thing  he  was  bound  to  do  by  the  con- 
tract, he  should  not  give  it  up ;  but  that  he  was  willing  to  rectify 
any  mistake  about  the  boundary.  Ketchum  then  tendered  a 
deed  to  the  defendant,  with  covenants  and  warranty,  who  refus* 
ed  to  execute  it.  Ketchum  then  said  he  considered  the  contract 
as  at  an  end,  and  demanded  the  700  dollars,  which,  it  appeared, 
had  been  paid  by  the  plaintiffs,  on  the  8th  of  May,  1811,  and 
was  applied  to  pay  the  interest  on  the  mortgage  to  N.  Evertson^ 
&nd  the  costs  due  to  the  attorneys  of  Rogers  and  Ltambert.  The 
plaintiffs  quitted  the  premises  in  February  following,  and  in 
march  the  keys  were  tendered  to  the  defendant,  who  refused  to 
take  them. 

In  1813,  the  defendant  sold  the  premises  to  Stephen  AUen^ 
for  the  consideration  of  4,560  dollars,  by  a  quit-claim  deed. 

It  appeared  that  the  property  was  about  to  be  sold  under  the 
mortgage  to  Rogers  and  Lambeji,  and  that  Rudd  and  Eoertson,  at- 
torneys for  them,  requested  the  defendant  to  buy  in  the  proper- 
ty at  the  sale,  in  order  to  save  something  on  that  mortgage,  there 
being  a  prior  mortgage  to  N.  Evertson ;  and  that  the  defendant, 
accordingly,  became  a  mere  nominal  purchaser ;  that  the  sum 
of  6,000  dollars,  which  the  plaintiffs  agreed  to  pay,  was  not 
enough  to  satisfy  both  mortgages;  and  that  the  plaintiffs,  before 
they  made  the  contract,  knew  how  the  defendant  acquired 
the  title. 

The  judge  was  of  opinion,  that  the  plaintiffs  were  entitled  to 
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ALBANY,    recover.     The  defendant  claimed  a  deduction  for  two  years* 

^^JJJJ^^^J^J^  value  of  the  property,  for  the  time  the  plaintiffs  had  kept  him 

KxTCHUM     ^"^  ^^  possession,  which  was  rejected  by  the  judge.     The  Jury 

V.  found  a  verdict  for   the  plaintiffs,  for   the  700  dollars   and 

ET.KT.O..    interest. 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new 
trial. 

[*36i  ]  ^P'  R'^gl^f}  for  the  defendant,  contended,  1.  That  the  de- 

fendant was  a  mere  tnutee  in  the  business,  without  any  interest, 
and  that  his  cestui  que  trusts,  if  any  persons,  were  alone  answer- 
able. 7*here  was  a  resulting  trust  to  Rogers  and  Lambert,  who 
advanced  the  purchase  money,  or  what  was  equivalent.  They 
must  be  considered  as  the  real  owners.  The  defendant  is  a  mere 
t   1    Johm,  nominal  purchaser,  at  their  request,  and  for  their  benefit.t     It 

ton'  y!^8tnn^  ^  ^^^  uocessary  for  the  wife  of  a  trustee  to  join  in  a  conveyance ; 

berghj  1  Johm.  for  shc  Cannot  claim  dower  in  the  trust  estate.! 

Johm,     'Rep,      ^*  T^^  ^^^  cxccuted  by  the  defendant  was  according  to  the 

21^  11  Jo/m$,  contract ;  he  was  not  bound,  by  the  terms  of  the  agreement,  to 

t  I  Crwe^t  P^®  *  ^^^  ^'^'^  covenants  or  warranty ;  and,  being  a  mere 
Dig,  334.T24!  nominal  owner,  he  could  never  have  intended  to  bind  himself  to 

r^  JI8*  2\{.  ^a™nt  the  title-tj 

S4W.63L638!  3.  The  defendant,  as  agent  or  trustee,  had  paid  over  all  the 
*  ^^^^^!ji  money  he  had  received,  before  the  contract  was  rescinded,  and 
Co.  'Lia.'9U  '  he  cannot,  therefore,  be  now  called  on  to  pay  it  to  the  plaintiffs.|| 
$  12  Johm,  4.  The  plaintiffs  have  voluntarily  rescinded  the  contract,  and 
■  ^  JijMM  ^^^'  therefore,  no  right  to  recover  back  what  they  have  paid  in 
R^.  179.     i  P«"^  performance. 

ciSthf't  PL  25.  6.  But  even  if  the  plaintiffs  were  entitled  to  recover,  the  evi- 
dence offered  by  the  defendant  to  reduce  the  amount  of  dam- 
ages claimed,  ought  to  have  been  received.  The  plaintiffs  had 
the  use  of  the  property,  and  ought  to  pay  for  that  use.  There 
was  no  necessity  of  pleading,  or  giving  notice  of  this.  The  de- 
fendant had  a  right  to  sell  the  property,  after  the  jdaintiffs  re- 
fused to  accept  the  deed. 

Oakley,  contra.  1.  The  deed  tendered  by  the  defendant  was 
not  such  a  deed  as  the  plaintiffs  were  entitled  to,  under  a  fair 
construction  of  the  contract.  He  had,  therefore,  a  right  to  re- 
gard the  contract  as  rescinded.  He  was  entitled  to  a  deed  with 
the  usual  covenants.  It  is  true,  that  the  Court,  in  the  case  of 
T  12  Johu.  Van  Eps  v.  The  City  of  Schenectady, H  have  recently  decided, 

JCcp.  436.  (a)  ^^^  j^  agreement  to  execute  a  deed  of  land  was  satisfied  by  a 
deed  without  warranty  or  covenants,  a  decision  of  which  I  was 
not  before  aware ;  but  I  did  suppose  that  the  grantor,  under  an 
agreement  of  this  kind,  was,  at  least,  bound  to  covenant  against 

•fVaSix^  his  own  acts  ;tt  but  the  deed  offered  was  a  mere  quit-claim, 

%  ^i>p,B88\     without  any  covenant  whatever. 

(a)  V'wtr  Wiypfi  v.  YovnXf  5  VTenieWM  Rip,  620.  Henry  v.  Cuuler,  17  JokfU,  Rep, 
4/^P.  Ci^>Un  V.  Knirkerbacker,  2  Cow.  Rep,  31.  2  WendeWs  Rep.  146.  Campbell  v. 
SMk^-si,  2  WenJfilTs  Rep.  146.  Houghton  v.  Sfarr,  4  ilrid.  179.  aajoni  v.  Stecent,  t 
Ibid.  165. 
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*Again;  the  deed  was  not  executed  by  the  wife  of  the  de-     ALBiiNY, 
fendant.     In  Jones  v.  Gardner y\  the  Court  held  that  the  tender    ^"«^^-  ^^i^. 
of  a  deed  not  signed  by  the  wife  of  the  grantor,  and  which  did     kstchum 
not  embrace  all  the  land  of  the  farm  sold,  was  not  a  performance  v. 

of  a  covenant  to  convey.    It  is  true,  that  a  Court  of  equity    *^^»»''*>»- 
would  relieve  against  a  claim  of  dower  by  the  wife  of  a  trustee,  j^p,  sSc."'^""' 
But  the  defendant  had  held  the  premises  for  some  time,  and 
was  the  legal  owner.    It  was  a  resulting  trust,  resting  in  parol, 
and  it  would  be  hard  to  oblige  the  vendee  to  preserve  evidence 
of  that  trust,  to  repel,  at  any  time  hereafter,  a  claim  of  dower. 

2.  The  defendant,  having,  by  his  sale  of  the  premises  to  AlUn^ 
put  it  out  of  his  power  to  convey  to  the  plaintiffs,  has  voluntarily 
abandoned  the  contract  with  them,  and  ought  to  refund  the 

money  he  has  received.^  The  cases  as  to  a  vendor's  power  to  X  ouut  y, 
resell  the  property  and  claim  of  the  first  vendee,  the  difference  j^H!^^  ^ 
in  price  relates  to  personal,  not  to  real  estate. 

The  doctrine  as  to  an  agent  paying  over  the  money  to  his 
principal,  cannot  apply  here.    The  defendant  has  not,  in  fact, 
paid  over  any  money.    A  mere  promise  to  pay  over  is  not 
equivalent  to  an  actual  payment.^     Besides,  in  such   cases,     (Cmop.  565. 
there  should  be  notice  that  the  money  has  been  paid  over. 

3.  The  defendant,  acting  as  an  agent  or  trustee  ^nerally  in 
regard  to  this  business,  and  contracting  personally,  is  liable  on 

his  personal  contract.))     The  agreement  contains  no  mention     1 1  ^^^'^^ 
of  any  trust,  nor  any  reference  to  a  principal,  but  is  wholly  in  ^"^'eZ 
the  name  of  the  defendant,  and  be  might,  in  equity,  have  been  i48.2Xe6.is& 
compelled  to  fi  specific  performance  of  the  contract.    He  does 
not  appear  in  the  character  of  an  agent ;  he  was  the  sole  legal 
owaer  of  the  property,  and  appeared  as  principal  in  the  trans- 
action throughout. 

4*  As  to  the  claim  for  the  use  and  occupation ;  where  a  party 
refuses  to  perform  a  contract,  and  voluntarily  abandons  it,  he 
Tirtually  abandons  all  collateral  benefits  or  advantages  derived 
from  use,  or  occupation,  or  improvement.  It  b  as  if  the  con- 
tract had  never  been  made.  This  principle  was  laid  down  in 
the  case  of  GiUet  v.  Majfnard. 

D.  B.  Ogden,  in  reply,  said,  that  this  was,  in  truth,  an  action 
brought  by  a  party  who  had  violated,  or  voluntarily  rescinded, 
his  contract  to  recover  back  the  money  he  had  paid ;  but  that 
a  party  could  never  make  a  breach  of  his  own  contract  the  foun- 
dation *of  an  action.  That  the  defendant  was  a  trustee  was  a  [  *  363  ] 
fact  known  to  all  the  parties ;  and  the  execution  of  the  deed  by 
the  wife  of  the  defendant  was,  therefore,  wholly  immaterial. 
The  boundaries  of  the  land  being  according  to  the  mortgage, 
the  [Jamtiffs  were  bound  to  accept  the  deed.  If  so,  they  cannot 
maintadn  this  action.  After  their  refusal,  the  defendant  had  a 
right  to  sell  the  land.  He  sold  it  for  1,500  dollars  less  than  the 
sum  which  the  plaintiff  stipulated  to  give;  and  he  might  well 
call  on  them  to  pay  that  difference,  rather  than  be  subjected  to 
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ALBANY,  an  action  for  the  money  they  had  advanced.     The  payment  of 

Attgim,  1816.  iijg  money  received  on  the  prior  mortgage  was  for  the  benefit 

KiTcavM  ^'  Rogers  and  Lambert,  and  equivalent  to  a  payment  directly  to 

V.  them. 

Spbncer,  J.,  delivered  the  opinion  of  the  Court.  The  plain- 
tiffs seek  to  recover  of  the  defendant  700  dollars,  paid  upon  a 
contract  for  the  conveyance  of  a  farm ;  and  it  is  contended,  that 
the  defendant  has  violated  the  contract  in  several  respects:  lert. 
In  this,  that  the  deed  executed  by  the  defendant  contains  no 
covenants  of  warranty ;  2d.  That  the  defendant's  vrife  has  not 
executed  and  acknowledged  the  deed;  and,  3d.  That  the 
boundaries  specified  in  the  deed  do  not  embrace  all  the  lands 
constituting  the  farm  at  the  Four  Comers. 

It  appears  that  the  defendant  executed  a  deed  of  the  lands, 
included  in  a  mortgage  given  by  Haight  to  Rogers  and  Lambert ^ 
which  deed  was  ready  to  be  deliverMl  at  the  office  of  Rudd  and 
Eoertson,  in  Paughkeepsie,  on  the  first  day  of  May,  1611 ;  but 
the  plaintiffs  did  not  then,  or  on  any  subsequent  day,  receive 
the  same,  and  perform  the  covenants  which  were  simultaneously 
to  be  observed ;  the  piaintifis  insisting  on  the  preceding  objec- 
tions. It  also  appears,  that  the  plaintiffs,  who  had  taken  pos- 
session of  the  farm  contracted  to  be  sold,  abandoned  the  pos- 
session, and  refused  to  perform  their  part  of  the  contract ;  and 
that,  sqbsequently,  the  defendant  sold  the  same  for  a  less  sum 
than  the  plaintiffs  had  contracted  to  give.  These  are  the  ma- 
terial £BLcts  in  the  case,  and  I  apprehend  there*is  no  ground  for 
the  plaintiffs'  recovery. 

The  defendant  stipulated  to  give  a  deed  of  the  premises  con- 
tracted to  be  sold  to  the  plaintiffs ;  this  covenant  is  fulfilled,  by 
executing  a  conveyance  of  the  property  without  vrarranty,  or 
personal  covenants.  The  case  ot  Van  tips  v.  The  Corporatum 
[  •  364  ]  W  Schenectady,  (12  Johns.  Rep.  436.)  decides  this  pomt.  If 
other  reasons  were  necessary  to  show  the  propriety  of  that  de- 
cision, than  those  stated  in  that  case,  they  at  once  suggest  them- 
selves ;  Courts  of  law  can  exact  no  more  of  parties  than  the 
performance  of  their  contracts,  according  to  the  intention  mani- 
fested by  the  terms  used  by  them.  When,  therefore,  it  is  agreed 
that  a  deed  shall  be  given,  nothing  more  can  be  exacted  than 
an  instrument  sufficient  to  pass  the  estate  of  the  party  who  is  to 
give  a  deed.  If  it  be  required  that  the  deed  should  contain 
covenants  of  warranty,  nothing  is  more  simple  than  the  inser- 
tion of  that  stipulation  in  the  contract.  Courts  are  not  to  amend 
or  alter  die  contracts  of  parties ;  and  to  construe  an  agreement 
to  give  a  deed  of  a  piece  of  land,  to  be  also  an  agreement  to 
insert  a  warranty,  would  be  exacting  more  than  the  agreement 
specifies.  A  deed  does  not,  ex  ti  termini,  mean  a  deed  with 
covenants  of  warranty,  but  only  an  instrument  with  apt  terms 
conveying  the  property  sold. 

These  obgwvations  equally  apply  to  the  second  point.  The 
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defendant  alone  waa  to  give  a  deed ;  the  agreement  Is  silent  as     Albany, 
to  the  defendant's  wife  uniting  in  the  conveyance,  and  it  would    ^^'e^si,  I8I6. 
be  an  entire  interpolation  to  say,  that  the  defendant  agreed  that  "^^^^i^^^lj^ 
his  wife  should  ioin  in  the  deed.     Had  the  agreement  been,  that  v. 

the  defendant  should,  by  deed,  vest  the  title  to  the  lands  sold    Evkrtmit. 
in  the  plaintiffs,  then  the  plaintiffs  would  have  had  a  right,  if 
the  entire  legal  title  was  in  the  defendant,  so  that  the  wife  might 
have  been  endowed  of  the  land,  in  case  of  her  survivorship,  to 
insist  On  her  joiniag  in  the  deed.     It  is  not  necessary  to  say, 
that  the  defendant  had  such  an  estate,  as  that  the  wife  might 
have  been  endowed,  the  agreement  not  giving  rise  to  that  ques- 
tion.    The  agreement  evidently  contemplates,  that  the  deed  to 
be  given  by  the  defendant  shall  be  for  the  place  called  the  Four 
Comers,  as  included  in  the  mortgage  given  by  Haight  to  Rogers 
and  Lambert ;  a  deed,  then,  adopting  the  boundaries  and  descrip- 
tion in  the  mortgage,  was  a  compliance  with  the  contract ;  and 
it  is  admitted,  that  the  deed  executed  was  according  to  the 
mortgage. 

The  defendant,  then,  has  complied  with  his  agreement  in  all 
lespects ;  and  yet  the  plaintiffs,  who  have  paid  700  dollars  on 
the  contract,  and  have  totally  refused  to  perform  their  part  of 
the  contract  by  accepting  the  deed,  and  giving  a  mortgage, 
seek  to  recover  back  the  money  thus  paid,  on  the  ground  that 
the  defendant  has  sold  the  farm,  and  thus  rescinded  the  contract. 

*Where  there  is  no  agreement  svbsisiing  between  the  parties,  [  *  365  ] 
but  the  same  has  been  put  an  end  to,  by  the  election  or  refusal 
of  the  defendant-  to  perform  it,  in  general,  the  other  party  may 
recover  back  any  money  paid  by  him  in  part  performance.  This 
was  so  decided  in  Raymond  and  others  v.  Beamard,  (12  Johns. 
jRep.  274.) 

It  may  be  asserted,  with  confidence,  that  a  party  who  has 
advanced  money,  or  done  an  act  in  part  performance  of  an 
agreement,  and  then  stops  short,  and  refuses  to  proceed  to  the 
ultimate  conclusion  of  the  agreement,  the  other  party  being 
read^  and  willing  to  proceed  and  fulfil  all  his  stipulations,  ac- 
cordmg  to  the  contract,  has  never  been  suffered  to  recover  for 
what  has  been  thus  advanced,  or  done.  The  plaintiffs  are  seek- 
ing to  recover  the  money  advanced  on  a  contract,  every  part  of 
wluch  the  defendant  has  performed,  as  far  as  he  could  by  his 
own  acts,  when  they  have  voluntarily  and  causelessly  refused  to 
proceed,  and  thus  have,  themselves,  rescinded  the  contract. 

It  would  be  an  alarming  doctrine,  to  hold,  that  the  plsdntifls 
miffht  violate  the  contract,  and,  because  they  chose  to  do  so, 
mwe  their  own  infraction  of  the  agreement  the  basis  of  an  ac- 
tion for  money  had  and  received.  Every  man  who  makes  a  bad 
bargain,  and  has  advanced  money  upon  it,  would  have  the  same 
right  to  recover  it  back  that  the  pluntiffs  have.  The  defendant's 
subsequent  sale  of  the  land  does  not  alter  the  case ;  the  plaintiffs 
had  not  only  abandoned  the  possession,  but  expressly  refused  to 
proceed,  and  renounced  the  contract.    To  say  that  the  subse- 
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ALBANY,  quent  sale  of  the  land  gives  a  right  to  the  phintifTs  to  recover 
AugMt,j8i6.^  back  the  money  paid  on  the  contract,  would,  in  effect,  be  say- 
ing, that  the  defendant  could  never  sell  it,  without  subjecting 
himself  to  an  action  by  the  plaintiffs.  Why  should  he  not  sell  ? 
The  plaintiffs  renounced  the  contract,  and  peremptorily  refused 
to  fulfil  it ;  it  was  in  vain,  therefore,  to  keep  the  land  for  them. 
The  plaintiffs  cannot,  by  their  own  wrongful  act,  impose  upon 
the  defendant  the  necessity  of  retaining  property  which  his  ex- 
igencies may  require  him  to  sell ;  this  would  be  most  unreason- 
able and  unjust,  and  is  not  sanctioned  by  any  principle  of  law. 
There  must  be  a  new  trial,  with  costs  to  abide  the  event  of 
the  suit. 

New  trial  granted. 


[  •  866  ]  *Wheeler  against  Bailet. 

Where,  an  of-  IN  ERROR,  on  Certiorari  to  a  justice's  Court. 
d^HMk^^ez-  The  defendant  in  error  brought  an  action  in  the  Court  below 
ecuiion,  A.  against  the  plaintiff  in  error,  and  declared,  for  that  he,  the  plain- 
ff^l^r^affiSS  tiff  below,  as  constable,  had,  in  his  custody,  one  Otarla  Bt/- 
would  release  Kfigs,  by  virtuc  of  two  cxecutious,  and  the  defendant,  in  ccm- 
ha  wouM^y  Bideration  that  the  plaintiff  would  release  and  discharge  Bil- 
die  amount  of  lingi,  and  that  Billings  would  so  to  work  for  him,  the  defend- 
heSM^Tn-  <^t,  promised  the  plaintiff  that  he  would  pay  him  the  amount 
deliver  him  to  of  the  cxecutious  and  costs,  if  he  failed  to  deliver  BiUingi  into 
certaLntbylajid  ^hc  custody  of  the  plaintiff  the  next  Monday  morning ;  and  the 
the  officer'  ac-  breach  alleged  was,  that  the  defendant  had  failed  in  the  per- 
feaMd  ^imjlt  formancc  of  his  promise.  The  allegations  of  the  declaration 
was  held,  thai  were  Substantially  made  out  in  evidence  on  the  trial ;  but  there 
untan^escape*  ^^  no  proof  that  the  plaintiff  below  had  paid  the  executions, 
and  that  die  of&-  or  sustained  any  damage.  A  verdict  and  judgment  were  given 
tain^  m>  a^«i  for  the  plaintiff  below,  the  defendant  in  error.  » 

against   A.   on 

forinana?o?his      ^^  Curiam,    The  conduct  of  the  constable,  in  permitting 
proniisa  Bittitigs  to  go  at  large,  amounted  to  a  voluntary  escape,  and  he 

had  no  authority  to  take  anv  security  for  the  redelivery  of  Bil' 
lings  to  him;  the  promise of^ the  defendant  was,  therefore,  void. 
Had  it  been  an  absolute  engagement  to  pay  the  amount  of  the 
executions,  it  might  have  alteiHsd  the  case  ;  but  the  undertaking 
of  the  defendant  amounted  only  to  his  becoming  security  foi 
the  redelivery  of  Billings  into  his  custody,  a  contract  which  the 
law  would  not  justify  his  making ;  and  it  does  not  appear  that 
he  has  sustained  any  damage  whatever  by  the  non-performance 
on  the  part  of  the  defendant.  The  judgment  must,  accordin^y, 
be  reversed. 

Judgment  reversed. 
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ALBANY, 

•Jackson,     ex    dem.     Klock    and    others,     against  ,^^!^ 

RiCHTMYER.   (a)  jACKSon 

V. 

THIS  was  an  action  of  ejectment,  to  recover  part  of  lot  No.  4,  Richtht^ii. 
in  the  6th  allotment  of  a  tract  of  land,  in  the  town  of  Minden^  .  Where  a  par- 
and  county  of  Montgomery ;  granted  by  letters  patent,  dated  the  ^  TtiJT^^ 
13th  of  November.  1731,  to  Abraham  van  Home.  William  Pre-  ^  colonial  act 
frosty  Pkilip  Livingston^  and  Mary  Burnet.  The  cause  was  tried  tbetriai'  in  I8i3 
before  Mr.  J.  Piatt,  at  the  Montgomery  circuit,  in  August,  1813.  ^«   »ap   ^^ 

At  the  trial,  the  plaintiff  gave  in  evidence  an  exemplification  which  had  been 
of  the  letters  patent  to  Van  Home  and  others,  (or  8,000  acres  gedpureuaniio 
of  land;  also  a  release  from  William  Prevost,  one  of  the  paten-  oflhatacrwere 
tees,  to  Philip  Livingston,  another  of  the  patentees,  dated  the  produced  mcvi- 
1st  of  Noven3>er,  1734,  of  his  undivided  fourth  part  of  the  8,000  bSiotiig  bJok 
acres,  or  tract  described  in  the  patent.  Philip  Livingston,  by  ^^  »?'  ^ 
his  will  dated  the  15th  of  July,  1748,  devised  Ins  interest  in  the  held,  &at,  ^ 
tract  of  8,000  acres  to  John  Liviiigston  and  others,  who,  by  deed  *"<^*»  *  **?««  ^J" 
dated  the  3d  of  February,  1761,  conveyed  to  George  Klock  and  act  of  ^  par. 
JeUis  Fonda,  in  fee,  an  undivided  moiety  of  the  land  contained  ^  reco^izinf, 
in  the  patent,  except  1,000  acres  conveyed  to  David  Schuyler,  w^^notbem^ 
The  plaintiff  further  gave  in  evidence  a  deed  from  David  and  cJjj^T**©?"^ 
Samuel  Van  Home,  heirs  at  law  of  Abraham  Van  Home,  the  wantof^ebai- 
patentee,  dated  the  3d  of  February,  1761,  to  JelUs  Fonda  and  '^^Jj^j^^'^^J 
George  Khck,  of  an  undivided  fourth  part  of  the  lands  in  the  ment  reiaS^o 
patent,  except  500  acres  conveyed  to  Dtnid  Schuyler,  It  was  ^ggutS^****"' 
admitted  that  George  Klock  died  in  1787,  and  that  the  lessors  of  third"  person  in 
the  plaintiff  are  his  heirs  at  law ;  and  that  the  defendant  was  in  ^  "•««  °^?»« 
-possession  of  part  of  lot  No.  4,  in  the  sixth  allotment  of  the  who  it  £d  not 

above-mentione^  tract.  a£5S>rit***to  m^ 

The  defend£t  then  gave  in  evidence  a  retease  dated  the  22d  ecute"  it,  ^ 
of  November,  1763,  of  the  sixth  allotment,  from  Philip  Livings-  ^^  ^  ^- 
ton,  WiUiam  Livingston,  Walter  Rutherford,  John  Duncan,  and  sequent  aetTof 
William  Burnet  Brown,  styling  themselves  part  owners  of  the  Jjose**^^  '•' 
land  in  the  said  patent,  to  three  Indians  and  their  heirs,  in  trust  was  made. 
for  themselves  and  all  the  rest  of  the  native  Indians  belonging  to  ^"^^^ 
the  Cana^oharie  Castle,  and  their  heirs  forever.  The  defendant  en  in  an  action 
*next  gave  in  evidence  a  bill  of  discovery,  filed  in  chancery  by  [  *  368  ] 
John  Laming,  jun.,  ^j%d  others,  including  the  present  defend-  Sjjjes  ^^'wes* 
ant,  against  the  lessors  of  the  plaintiffs,  and  their  answers  sion.  and  con 
thereto.  Jaa>b  G.  and  George  G.  Klock,  two  of  the  lessors,  in  l^^^  >»^^^*® 
their  answer,  admit,  that  lands  of  certain  Indians  of  the  Mohawk  for  a  valuable 
tribe  were  included  in  the  sixth  allotment  of  the  said  patent,  ^,^'4®,^^^"'^^ 
and  that  the  Indians  were  greatly  discontented  on  account  of  entry  and'pos- 
this  grant;  but  they  deny  that  their  father,  George  Klock,  at  ^;°°  ^^ 
any  time,  ever  assented  to  the  release  to  those  Indians,  but  re-  /aeu  evidence 

of  right  (c) 

{a)  This  cause  was  decided  in  May  term  last,  bnt  was  unavoidablv  omitted  to  be  inserted 
amonp  the  cases  of  that  term.    See  8.  C.  in  error,  16  Johm,  Rep.  314. 

(A)  vide  Jackton  v.  Moored  infra,  513. 

(c)  Vide  16  Johu,  Rep.  325.  10  Johu.  Rep.  338.  5  Coweti^a  Rep,  200.  7  Commii'^ 
iCep.  637.    1  Cowen*9  Rep,  613. 
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ALBANY,     fused  to  execute  it.     They  admit,  that  proceediDgs,  in  partitioi&j 
August,  1816.  YfQYe  had  some  time  about  the  year  1764,  and  that  Laac  Vro^ 
jACMoir      ^"^^i  Rynier  Mynderse^  and  Joseph  JR.   Yates,  were  appointed 
V.  commissioners  for  that  purpose,  who  divided  the  tract  into  six 

RicHTMTxm  allotments,  and  distinguished  them  numerically,  and  completed 
the  map  and  field  book  on,  or  about  the  9th  of  October,  1764. 
The  defendants  say  that  they  are  ignorant  from  what  motives 
or  opinions  the  commissioners  acted,  nor  do  they  believe  that 
any  particular  instructions  were  given  by  the  proprietors  of  the 
patent,  or  by  any  of  them,  to  the  commissioners,  to  proceed  to 
a  subdivision  of  the  sixth  allotment,  differing  from  those  given 
for  the  partition  of  the  other  parts  of  the  tiact ;  but  believe  that 
they  proceeded  to  a  subdivision  of  the  sixth  allotment  only  from 
motives  of  duty.  They  admit  that  a  draft  of  the  lots  into  which 
the  sixth  allotment  was  subdivided,  was  duly  made  by  the  commis- 
sioners; and  that,  on  such  drawing,  lot  No.  1,  in  the  said  sixth 
allotment,  was  diawn  to  the  share  of  the  patentee,  Philip  Liv- 
irigstan;  lot  No.  2  to  the  share  of  the  patentee,  Abraham  Van 
liomt;  No.  3  to  the  share  of  the  patentee,  Mary  Bwmet;  and 
No.  4  to  the  share  of  the  other  patentee,  fVtUiam  Prevost.  They 
deny  that  lot  No.  1  was  assigned  to  their  ancestor,  Oearge 
Klock,  as  his  full  portion  in  the  sixth  allotment ;  but  that,  the 
opposition  of  the  native  Indians  having  ceased>  JeOis  Fonda 
and  Oeorffe  Klock  took  possession  of  lot  No.  1  as  part  of  their 
share  in  the  sixth  allotment;  and,  in  cooformity  to  an  adjust- 
ment between  themselves,  George  Khckreleuaed  to  JeUis  Fonda 
one  fourth  of  lot  No.  1,  and  Fonda  released  to  Klock  three 
fourths ;  and  Klock,  having  possessed  himself  of  lot  No.  1,  sold 
and  conveyed  his'  three  fourths  thereof  to  Johannes  Luke^  They 
admit,  that  the  Indians  continued  on  the  land  until  1779 ;  and 
that,  after  they  removed,  some  of  the  tenants,  and  others,  re- 
siding on  the  lands,  at  the  request  of  the  defendants,  entered 
I  *  369  ]  *into  some  agreements  in  writing  for  leases  to  be  given  when- 
ever the  defendants  should  obtain  a  patent  for  the  land,  or  have 
their  titles  confirmed  by  the  state ;  and  they  say  that  the  reason 
of  the  last-mentioned  stipulation  in  the  agreement,  was,  because 
they  were  ignorant  of  the  extent  of  their  rights  in  the  sixth  al- 
lotment. They  say  that  they  have  heard,  but  whether  true  or 
not  they  are  unable  to  tell,  that  Jettis  Fonda  did  obtain  an  in- 
strument, or  deed,  (dated,  as  charged  in  the  bill,  the  6th  of  July, 
1789,)  from  some  oi  the  Indians  of  the  Upper  Mohawk  Castle,  for 
the  sixth  allotment,  which  instrument  they  insist  to  be  invalid. 
They  admit  that  Jellis  Fonda,  and  the  following  persons,  to 
each  of  whom,  as  was  charged  in  the  bill,  Fonda  conveyed  an 
undivided  fifth  part,  John  Lansing,  jun.,  Abraham  Van  Vech^ 
ten,  Abraham  G,  Lansing,  and  Christopher  P.  Yates,  com- 
menced actions  of  ejectment  against  them,  and  recovered  pos- 
session, of  which  suits  the  defendants  had  notice,  but  judgment 
was  obtained  by  default  therein,  by  the  negligence  of  the  at« 
tomey.  The  defendants  say,  that  they  claim,  in  the  ejectment 
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BUits  now  pending,  the  half  of  lots  No.  2  and  4,  in  the  sixth  albant, 
aUotmcnt,  and  admit  that  their  father,  George  Klocky  was  a  Aupist,jsi6 
party  to  the  partition  before  mentioned.  They  state,  that  no 
part  of  the  1 ,000  acres  excepted  in  the  deed  from  the  devisees  of 
jPhUip  Livingston  to  Fonda  and  KlocJc,  and  the  500  acres  ex- 
cepted in  the  deed  from  Abraham  Van  Home,  were  contained 
in  the  sixth  allotment.  From  the  field  book  of  the  partition 
referred  to  in  the  answer,  it  appeared  that  the  first,  second, 
third,  and  fourth  allotments,  were  subdivided  into  eight  lots  each, 
and  the  fifth  and  sixth  allotments  into  four  lots  each ;  that,  on 
the  ballotinff,  lots  No.  1  and  2  of  the  first  allotment,  lots  No. 
1  and  8  of  the  second  allotment.  No.  1  and  5  in  the  third 
allotment.  No.  1  and  3  in  the  fourth  allotment,  No.  3  in  the 
fifth  allotment,  and  No.  1  in  the  sixth  allotment,  fell  to  the  share  of 
Philip  Livingston.    Lots  No.  3  and  7  in  the  first  allotment,  No. 

3  and  4  in  the  second  allotment.  No.  2  and  3  in  the  third  allotment. 
No.  2  and  6  in  the  fourth  allotment.  No.  2  in  the  fifth  allotment, 
and  No.  4  in  the  sixth  allotment,  fell  to  the  share  of  fVilliam 
Prevost.  Lots  No.  4  and  8  in  the  first  allotment,  lots  No.  1  and  2 
in  the  second  allotment.  No.  6  and  8  in  the  third  allotment,  No. 

4  and  7  in  the  fourth  allotment,  and  No.  2  in  the  sixth  allot- 
ment, fell  to  the  share  of  Abraham  Van  Home.  Lots  No.  5 
and  6  in  the  first  allotment.  No.  5  and  6  in  the  second  allot- 
ment, *No.  4  and  7  in  the  third  allotment.  No.  5  and  8 
in  the  fourth  allotment.  No.  4  in  the  5th  allotment,  and  No.  3 
in  the  sixth  allotment,  fell  to  the  share  of  Mary  Burnet. 

The  answer  in  chancery  of  other  of  the  lessors  of  the  plaintiff, 
was  read,  containing  the  same  allegations  as  the  answer  of 
Jacob  G.  and  George  G.  Klocky  and  further  insisting  that  there 
had  been  no  subdivision  of  the  sixth  allotment,  previous  to  the 
revolutionary  war,  except  on  paper,  and  that,  subsequent  to  the 
war,  only  lot  No.  1  had  been  run  out,  by  actual  survey. 

The  defendants  gave  in  evidence  a  release  from  George 
Klock  to  JeUis  Fonda,  dated  the  27th  of  February^  1767,  by 
which  he  released  to  him  his  interest  in  certain  lots  in  the  pat- 
ent, among  which  was. lot  No.  1  of  the  sixth  allotment,  de- 
scribing the  lands,  as  having  been  divided  and  laid  into  lots,  ia 
September,  1764,  by  Isaac  Vroman,  esq.,  one  of  the  commis- 
sioners appointed  to  make  partition,  as  appeared  by  his  map 
and  field  book,  filed  in  the  clerk's  office  of  the  county  of  Al- 
bany; also  an  agreement,  dated  the. 26th  of  January,  1763, 
between  George  Klock,  of  the  one  part,  and  John  Duncan  and 
Walter  Rutherford,  of  the  other,  that  Klock  should  convey  to 
Duncan  and  Rutherford  one  half  of  all  his  share  in  the  Cana- 
joharie  patent,  which  he  bought  in  company  with  JeUis  Fonda 
at  the  same  rate,  and  with  tl^  same  warranty  it  was  conveyt 
to  him. 

The  defendant  further  gave  in  evidence  the  following  agret 
ment:    "The  proprietors  in  the    Camgoharie   patent  having 
agreed  to  divide  the  said  patent  amongst  them  into  patentees' 
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ALBANY,    shares,  the  following  persons  met  at  New-York,  tlie  27th  day 
August,  1816.   ^^f  Jfavember,  in  the  year  1764,  to  wit,  Jacob  G.  Klock,  in  be- 
Jacksok      ^^  ^^  ^'^  father,  George  Klock,  Isaac  Vroman,  in  behalf  of 
V.  JelUs  Fonda,  the  first  holding  three  fourths,  and  the  other  one 

RicHTMTEK.  fQQf^ji  Qf  patentees^  shares,  Fhilip  Livingston,  who  holds  three 
eighths  of  a  share,  Isaac  Vroman,  for  John  Duncan,  who  holds 
five  eighths  of  a  share,  William  Livingston,  who  holds  three 
eighths  of  a  share,  and  Walter  Rutherford,  who  holds  five 
eighths  of  a  share.  They  accordingly  drew  for  the  different 
shares,  when  Philip  Livingston  and  John  Dtmcan  drew  the 
patentee  share  that  oelonged  to  Abraham  Van  Home ;  WiUiam 
Livingston  and  Walter  Rutherford,  the  share  that  belonged  to 
W.  Prevost;  and  George  Klock  and  JeUis  Fonda,  the  share 
that  belonged  to  Philip  Livingston.  They  have,  accordingly^ 
[  *  371  ]  ^agreed,  tlmt  whatever  lands  shall  be  drawn  by  the  commission- 
ers to  the  patentee  rights  above  mentioned  shall  belong  to,  and 
be  the  property  of,  the  subscribers,  in  the  shares  above  specified, 
and  mutually  agree  to  sign  releases  accordingly."  This  agree- 
ment was  signed  with  the  other  parties  by  <<  Jacob  G.  Klock  for 
George  KlockJ^ 

The  original  map  and  field  book  of  the  partition  were  pro- 
duced in  evidence,  and  it  was  proved  that  neither  the  balloting 
book,  nor  any  other  papers  relating  to  the  partition,  could  be 
found  in  the  proper  offices.  By  the  map  and  field  book  it  ap- 
peared that  partition  of  the  tract  was  made  by  Laac  Vroman, 
Rynier  Mynderse,  and  Joseph  R.  Yates,  commissioners  appoint- 
ee! by  virtue  of  the  act  of  tne  late  colony  of  New- York,  passed 
January  3d,  1762,  and  that  the  map  and  field  book  had  been 
filed,  as  the  law  required,  on  the  9th  of  October,  1764,  and  that, 
by  the  partition,  the  tract  was,  pursuant  to  the  directions  of  the 
act,  divided  into  six  allotments,  and  each  of  those  allotments 
subdivided  into  four  or  eight  lots,  the  sixth  allotment  being 
subdivided  into  four  lots,  each  containing  850  acres,  and  nu- 
merically distinguished  in  such  map  and  field  book  from  one 
progressively  ;  and  that  the  whole  of  the  tract  was  balloted  for 
to  the  patentees  named  in  the  patent.  It  was  thereupon  ad- 
mitted, on  the  part  of  the  plaintiff,  that  No.  1  of  the  sixth  al- 
lotment, was  drawn  as  and  for  the  share  of  Philip  Livingston, . 
and  No.  3  of  the  same  allotment,  as  and  for  the  share  of  ilfary 
Burnet,  to  which  latter  lot  the  plaintiff  disclaimed  all  title ;  and 
also  admitted  that  all  the  lots  drawn  on  the  ballot  to  the  share 
of  the  patentee,  Philip  Livingston,  were  held  under  tide  derived 
from  Klock  and  Fonda. 

The  defendant  then  gave  in  eiddence  a  release  from  William 
Burnet  Brovm,  describing  him  as  the  son  and  heir  of  Mary 
Burnet,  to  Adam  Garlock,  Solomon  Moyer,  and  John  Pickard^ 
(vfho,  or  persons  claiming  under  whom,  still  had  possession,) 
aated  19th  of  April,  1765,  for  the  lots  drawn  to  the  share  of 
Mary  Burnet,  in  the  five  first  allotments ;  also,  a  partition  deed 
between  the  last-named  grantees,  dated  October  S4th,  1766; 
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and  a  release  from  John  Duncan  and   Walter  Rutherford,  to     alban^, 
JeUis  Fonda,  dated  the  28th  of  Juney  1765,  which  recited  that    ^"S^^'  i«^^- 
George  Klock  and  Jellis  Fonda  were  seised  of  an  undivided      jacksok 
sixth  eighth  part  of  the  lands  contained  in  the  said  patent,  as  v. 

tenants  in  common,  and  that  JeUis  JPoiufa,  being  so  seised,  con-  ^*^h''"'=»' 
veyed  an  *undivided  moiety  of  his  share  to  Philip  Livingston^  [  •  372  j 
of  the  city  of  New-  York,  merchant,  and  WiUiam  Livingston, 
of  the  same  place,  attorney  at  law,  and  the  other  moiety  to 
Walter  Rutherford  and  John  Duncan;  that  partition  of  the 
tract  was  made  in  1764,  and  that  it  was  agreed,  by  the  owners 
of  the  patent,  or  their  attorneys,  in  the  presence  of  the  commis- 
sioners, before  the  allotment  of  the  land,  that  the  part  and 
shares  thereunder  described  for  Jellis  Fonda  should  fall  in  with 
the  part  and  share  of  lots  drawn  for  Jellis  Fonda  and  George 
Klocky  and  then  conveyed  to  the  said  Jellis,  in  fee,  in  his  actual 
possession  then  being,  by  virtue  of  a  bargain  and  sale,  for  one 
year,  bearing  date  the  preceding  day,  and  by  force  of  the  stat- 
ute of  uses,  one  full  third  part  of  all  that  land  conveyed  to  Wal- 
ter Rutherford  and  John  Duncan,  by  Jellis  Fonda,  lying  partly 
in  lots  No.  1  and  2  of  the  first  allotment,  partly  in  lots  No.  7 
and  8  of  the  second  allotment,  partly  in  lots  No.  1  and  5  of 
the  third  allotment,  partly  in  lots  No.  1  and  3  of  the  fourth 
allotment,  and  partly  in  lot  No.  3  of  the  fifth  allotment,  all 
which  lots  were  drawn  in  behalf  of  the  ssud  Jellis  Fonda  and 
George  Klock. 

The  defendant  also  gave  in  evidence  a  contract  under  the 
hands  and  seals  of  Jacob  G.  Klock,  one  of  the  lessors  of  the 
plaintiff,  and  Moses  and  Abraham  Van  Campen,  dated  the  17th 
of  March,  1788,  by  which  the  former  agreed  to  sell  the  latter 
No.  1  of  the  fourth  allotment  of  the  said  patent,  in  fee.  Also, 
a  conveyance,  in  fee,  from  George  Klock  to  Johannes  LvJce, 
dated  the  21st  of  July,  1784,  for  his  three  fourths  of  lot  No.  1 
in  the  fourth  allotment.  Also,  a  partition  deed  between  Jellis 
Fonda,  John  Lansing,  jun.,  Abraham  G,  Lansing,  Christopher 
JP.  Tates,  and  Abraham  Van  Vechten,  of  the  whole  sixth  allot- 
ment, except  lot  No.  1,  dated  the  1st  of  September,  1790.  Also, 
the  will  of  Jellis  Fonda,  dated  the  27th  ot  May,  1791,  empow- 
ering his  executors  to  sell  and  convey  his  real  estate ;  and  a 
conveyance  from  the  executors  to  the  defendant  and  John  Richt- 
myer,  dated  the  9th  of  May,  1792,  for  100  acres  of  land  releas- 
ed to  Fonda  in  the  sixth  allotment,  pursuant  to  the  partition  of 
1790,  being  the  premises  in  question.  Also,  two  agreements 
executed  by  the  lessors,  Jacob  G.  Klock  and  George  G.  Klock, 
the  one  to  David  A.  Schuyler,  dated  the  10th  of  January,  1791, 
and  the  other  to  Robert  Gardner^  dated  the  29th  of  Septembei, 
1790,  by  which  they  promised  to  give  leases  of  two  parcels  of 
land  in  the  sixth  allotment,  when  they  should  obtain  a  title  or 
confirmation  from  the  state. 

♦Parol  evidence  was  also  offered  by  the  defendant,  further  to      [  •  373 1 
show  a  possession,  in  conformity  to  the  original  partition  of  the 
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ALBANY,  patent,  and  by  the  lessors  of  the  plaintiff  to  show  a  possessor}' 

Angust,  1816.  ^^1^  jjj  themselves.     The  jury,  under  the  direction  of  the  judge, 

Jacxsom  found  a  verdict  for  the  plaintiff,  for  three  eighths  of  the  preiii- 

V.  ises,  subject  to  the  opinion  of  the  Court,  on  a  case  containing 

RicHTHTw.  the  above  facts. 

The  cause  was  argued  by  Etrkland  and  Woodworth^  for  the 
plaintiff,  and  by  Van  Vechten  and  Henry,  for  the  defendant ; 
but  as  the  aqpiment  relat^  principally  to  the  evidence  of  title 
and  possession,  and  the  points  are  fully  discussed  in  the  judg- 
ment delivered  by  the  Court,  it  is  thought  unnecessary  to  state 
the  arguments  of  the  counsel. 

Van  Ness,  J.,  delivered  the  opinion  of  the  Court.  The  les- 
sors of  the  plaintiff,  having  deduced  a  title  to  an  undivided  por- 
tion of  the  lands  granted  to  Van  Home  and  others,  by  the  letters 
patent  of  1763,  are  entitled  to  recover,  unless  a  valid  partition 
has  been  made  of  these  lands  among  the  proprietors ;  and  the 
principal  question  presented  by  the  case  is,  whether  sufficient 
evidence  of  such  partition  has  been  shown  on  the  part  of  de- 
fendant. It  seems  to  be  admitted  that  a  partition  has  been 
duly  made  of  all  the  lands  described  in  the  letters  patent,  except 
those  contained  in  the  sixth  allotment,  comprehending  the 
premises  in  question;  but  it  is  argued  that  this  allotment  is  still 
to  be  considered  as  undivided.  I  am  at  a  loss  to  discover  any 
solid  ground  for  this  distinction.  The  partition  was  made  under 
the  colonial  act  of  1762,  and  all  the  proceedings  to  establish  a 

Erfect  partition  under  that  act  have  been  produced,  except  the 
llot  book,  which  cannot,  at  this  day,  be  found.  From  the  pro- 
ceedings that  have  been  discovered,  and  which  are  set  forth  in 
the  case,  the  commissioners)  as  well  as  the  parties,  evidently  in- 
tended to  divide  the  whole  patent ;  and  that  they  did  so  divide 
it,  is  expressly  set  forth  in  their  field  book  and  map ;  and  there 
is  not  a  single  fact  of  circumstance,  that  I  have  been  able  to 
discover,  showing  that  the  sixth  allotment  was  not  as  much  the 
subject  of  partition  as  any  of  tlie  other  allotments.  That  allot- 
ment, as  well  as  the  other  five,  was  laid  out  into  lots,  and,  upon 
the  balloting,  No.  1  was  drawn  to  the  share  of  the  patentee, 
Philip  Livingston^  No.  2,  to  that  of  Abraham  Van  HomCy 
[  •  374  ]  No.  3,  to  *that  of  Mary  Burnet^  and  No.  4,  (comprehending 
the  premises  in  question)  to  that  of  William  Frevost,  After 
the  commissioners  had  laid  out  the  whole  tract  into  six  allot- 
ments, and  subdivided  the  four  first  allotments  into  eight  lots, 
and  the  remaining  two  into  four  lots,  the  parties  to  the  partition 
met  at  the  city  oi  Neto-Torlc,  to  proceed  to  a  ballot  pursuant 
to  the  act.  By  a  written  agreement  between  the  proprietors, 
and  the  parties  to  the  p^irtition,  on  that  occasion,  dated  the 
27th  of  November^  1764,  it  appears  that  their  respective  inter- 
ests were  ascertained  and  settled  as  follows,  to  wit,  George 
Klock  and  Jellis  F(mda  owned  one  of  the  patentees*  shares^ 
(JShck  three  fourths,  and  Fonda  one  fourth  thereof,)  Philip 
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Livingston  three  eighths  of  a  share,  John  Duncan  five  eighths,     Albany, 
fFilliam  Livingston  three  eighths,  fV.  Rutherford  five  eighths,  ,^^^;^^j!^ 
making  three  fourths  of  the  whole  tract ;  Mary  Burnet,  or  her      j^^^^^^  ^^ 
heirs,  holding  the  remaining  fourth.     The  proprietors  having  v. 

agreed  "  to  divide  the  said  patent  amongst  them,  into  patentee  R'chtmyk*. 
shares,  they  accordingly  drew  for  the  different  shares,  when 
Philip  Livingston  and  John  Duncan  drew  the  patentee  share 
that  belonged  to  Abraham  Van  Home,  William  Livingston  and 
fV.  Rutherford  the  share  that  belonged  to  WiUiam  Prevost,  and 
George  KhcJc  and  JeUis  Fonda  the  share  that  belonged  to  Philip 
Livingston;  and  they  accordingly  agree,  that  whatever  lands 
shall  be  drawn  by  the  commissioners  to  the  patentee  rights  above 
mentioned,  shall  belong  to  and  be  the  property  of  the  subscri- 
bers" (to  the  said  agreement)  "in  the  shares  above  specified, 
and  mutually  agree  to  sign  releases  accordingly."  It  was  ob- 
jected to  this  agreement,  in  the  course  of  the  argument,  that 
there  was  no  evidence  to  show  that  Jacob  G.  Klock  was  au- 
thorized to  sign  the  agreement  in  behalf  of  his  father,  George 
KlocTc.  It  is  true  there  is  no  express  evidence  of  this  fact,  but 
that  he  was  duly  empowered  to  represent  his  father,  is  most 
satisfactorily  proved  by  his  subsequent  ratifications  of  this  act, 
to  which  I  will  presently  advert.  By  the  map  and  field  book 
duly  filed  pursuant  to  the  colonial  partition  act,  it  appears,  that 
"  partition  of  the  said  tract  of  land,  granted  by  the  letters  patent 
aforesaid,  was  made  by  /.  Vroman^  R.  Mynderse,  and  Joseph 
R.  Yates,  commissioners  appointed  by  virtue  of  the  act  of  the 
late  colony  oi New^TorJc,  passed  the  3d  of  January,  1762,  and 
that  the  said  map  and  field  book  had  been  filed  as  the  law  re- 
quired, on  the  9th  of  October,  176'4 ;  and  that,  by  the  said  par- 
tition, the  said  tract  was,  ^pursuant  to  the  directions  of  the  said  '*3751 
act,  divided  into  six  allotments,  and  each  of  those  allotments 
subdivided  into  four  or  eight  lots,  and  the  said  s|:th  allotment, 
each  containing  850  acres,  and  numerically  distinguished  in  such 
map  and  field  book  from  No.  I,  progressively;  and  that  the 
whole  of  the  said  tract  was  balloted  for  to  the  patentees  named 
m  the  said  letters  patent."  It  further  appears  by  the  case  that 
the  plaintiff,  at  the  truJ,  "  admitted  that  lot  No.  1 ,  of  the  sixth 
allotment,  was  drawn  as  and  for  the  share  of  ^e  patentee, 
Philip  Livingston,  and  lot  No.  3,  as  and  for  the  share  of  the 
patentee,  laary  Burnet,  to  which  latter  lot  the  plaintiff  dis- 
claimed all  title."  It  is  thus  clearly  shown  that  a  partition,  in 
fact,  was  made  of  the  whole  tract  contained  in  the  letters  pat- 
ent ;  and  that  George  KlocJc  and  Jellis  Fonda  owned,  at  the 
time,  but  one  patentees*  share,  being  one  fourth  of  the  whole 
tract ;  and  I  now  proceed,  as  briefly  as  the  subject  will  permit, 
to  show  that,  whatever  imperfection  may  exist  in  the  evidence 
of  a  valid  partition,  under  the  colonial  act,  owing  to  the  non- 
production  of  the  ballot  book,  (if,  indeed,  any  sucn  imperfection 
exists,)  it  is  amply  supplied  by  the  subsequent  acts  of  the  par- 
tie8«  and  psirticularly  by  those  of  George  Klock. 
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ALBANY,        It  was  admitted  at  the  trial,  or  is  proved  either  by  the  answer 
August,  1816.   ^Q  ^Q  jjjii  jjj  chancery,  or  by  other  written  or  oral  testimony, 

'^'^^[^^^^^^  1st.  That  the  lands  in  the  first  five  allotments  always  have  been, 

▼.  and  still  continue  to  be,  held  according  to  this  partition. 

RicHTMTKB.  2d,  That  all  the  lots  drawn  on  the  said*  ballot,  to  the  share 
of  the  patentee,  Philip  Livingston,  now  are,  and  for  a  long  time 
have  been,  held  under  a  title  derived  from  George  Klock  and 
Jellis  Fonda. 

3d.  That  William  Burnet  Browny  claiming  to  be  heir  at  law 
of  Mary  Burnet^  ratified  the  partition  by  selling  and  conveying 
to  Adam  Garlocky  and  others,  in  1765,  and  within  a  few  months 
after  the  partition  was  completed,  "  the  lots  drawn  to  the  share 
of  the  patentee,  Mary  Burnet,  in  the  aforesaid  partition,  in  the 
five  first  allotments  of  said  patent ; "  and  that  Oarlock  and  his 
co-grantees,  the  following  year,  made  partition  of  these  lots 
among  themselves,  all  of  which  have  ever  since  been  held  under 
a  title  derived  from  Garlock  and  his  associates. 

4th.  That,  in  AprU,  1766,  George  Klock  and  Jellis  Fonda 
entered  into  a  written  agreement  to  divide  all  the  lots  drawn  by 
them  on  the  general  partition,  and  in  strict  and  exact  conformi- 
[  *376]  ty  ^thereto.  By  this  agreement,  George  Klock  took,  among 
other  lots,  precisely  three  fourths  of  lot  No.  1,  in  the  6th  allot- 
ment, and  Fonda  one  fourth ;  and,  at  this  time,  no  right  or  title 
to  any  other  part  of  the  sixth  allotment  was  suggested  or  pre- 
tended, by  George  Klock;  nor,  indeed,  was  any  such  claim 
made  until  after  the  time  the  Indians  left  it. 

5th.  That,  on  the  27th  of  February,  1767,  George  Klock  car- 
ried  the  last-mentioned  agreement  into  effect,  by  releasing  to 
Fonda  his  interest  in  the  lots  therein  mentioned  and  designated ; 
and  describing  the  lands  released  as  having  been  divided  and 
laid  out  into  lots,  in  September,  1764,  by  Isaac  Vroman,  esq., 
one  of  the  commissioners,  and  the  surveyor  appointed  to  make 
partition  of  the  land  contained  in  the  patent  of  Van  Home  and 
others,  as  appears  by  his  map  and  field  book,  filed  in  the  cUrVs 
office,  in  the  county  of  Albany. 

6th.  That  George  Klock,  in  July,  1788,  sold  and  conveyed 
three  fourths  of  lot  No.  1,  in  the  sixth  allotment,  to  Johannes 
Luke,  under  which  deed  it  has  been  held  ever  since.  These 
are  some  of  the  many  unequivocal  acts  by  which  the  partition 
of  1764  is  recognized  and  ratified,  not  only  by  George  Klock. 
but  by  others  of  the  parties  to  it.  Many  more  might  be  added, 
equally  explicit  and  important,  were  it  necessary.  From  those 
which  have  been  adverted  to,  the  authority  of  Jacob  G.  Klock, 
to  sign  his  father's  name  to  the  agreement  of  November,  1767, 
is  placed  beyond  all  doubt.  And  it  is  equally  clear,  that  George 
Klock  not  only  admitted  the  validity  of  the  partition  of  1764,  of 
the  five  first  allotments,  but,  also,  particularly  that  of  the  sixth 
allotment.  A  partition  thus  made,  acted  upon,  and  ratified,  and 
under  which  rights  have  been  acquired  by  purchasers,  from  the 
parties  to  it,  ought  not  now  to  be  disturbed.  The  Court  is  bound 
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to  presume  that  every  thing  has  been  done,  which  was  required      ixuany, 
to  be  done,  to  give  it  validity.     The  partition,  then,  being  fully    ^^^S^t  *8i6. 
proved  and  established,  the  lessors  of  the  plaintiff  must  fail,  in-  """^[[^^^^^^ 
a&much  as  the  defendant  has  shown  a  subsisting  title  to  be  out  v. 

of  them ;  and  it  is  in  this  respect,  chiefly,  that  the  present  case    R'chtmtee 
is   distinguished  from  that  of  Jackson^  ex  dem.   Klock  and 
another^  v.  Hud^on^  (3  Johns.  Rep.  375.) 

The  counsel  for  the  plaintiff,  however,  claims,  that  the  lessors 
of  the  plaintiff  are  entitled  to  recover  upon  their  possessory 
title ;  and  it,  therefore,  becomes  necessary  to  say  a  few  words 
in  relation  to  that  point.  The  possession  which  has  been  at- 
tempted *to  he.  shown,  conmienced  some  time  after  the  revolu-  [  *  377  1 
tionary  war.  It  was  a  mere  naked  entry,  unaccompanied  with 
any  title,  and,  in  fact,  without  the  color  of  title.  It  may  well 
be  doubted,  whether  this  possession  was  of  such  a  nature  as 
would  have  conferred  any  right,  even  if  it  had  endured  twenty 
years,  upon  those  who  took  it,  or  whether  it  would  have  taken 
away  any  right  from  the  true  owner.  Within  twenty  years, 
however,  an  action  of  ejectment  was  commenced  against  the 
persons  then  in  possession,  under  some  of  the  heirs  of  George 
Klock;  and  the  lessors  of  the  plaintiff,  in  that  action,  having 
obtained  a  jud^ent  by  default,  turned  the  possessors  out,  and 
entered  into  possession  under  a  hab.  foe.  possessionem.  The 
defendant  is  a  bona  fide  purchaser,  for  a  valuable  consideration, 
irom  the  persons  who  thus  obtained  possession  under  that  judg- 
ment. Although  it  is  true,  as  was  said  by  this  Court  in  the  case 
of  Jackson^  ex  dem.  Wright  and  others^  v.  Deiffendorf  tf  ZoU 
ler,  (3  Johns.  Rep.  269.)  that  no  right  is  definitively  determined 
by  a  judgment  in  ejectment,  yet  it  is  equally  true,  that  when 
a  party  enters  under  such  a  judgment,  and  then  conveys  to  a 
third  person  for  a  valuable  consideration,  who  enters  under  his 
deed,  that  such  an  entry  and  possession  afford  as  high  and  sol- 
emn j^riitta  facie  evidence  of  right  as  can  well  be  exhibited ; 
and  higher  and  better  evidence  of  title  than  the  mere  naked  oc- 
cupancy of  these  lands,  indisputably  belonging  to  other  persons, 
by  the  representatives  of  George  Klock.  The  lessors  of  the 
plaintiff,  in  their  answer  to  the  bill  iif  chancery,  do  not  put  their 
right  to  recover  upon  the  ground  of  possession,  l^hey  rely, 
exclusively,  upon  the  title  which  they  claim  to  be  vested  in 
them,  under  the  letters  patent,  and  that  title  having  failed,  they 
are  not  entitled  to  recover  at  all. 

Spencer,  J.,  having  been  formerly  concerned  for  the  lessors 
of  the  plaintiff,  in  a  suit  relative  to  the  same  title,  did  not  sit  to 
hear  the  argument,  and  gave  no  opinion  in  the  cause. 

Judgment  for  the  defendant* 
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ALBANY, 

.:^X:J^  •Scott  against  Shaw. 

dcOTT 

V.  IN  diis  case,  the  question  submitted  to  the  Court,  witbou 

Shaw.       argument,  was,  whether  Simon  Fket,  late  sheriff  of  the  city  and 

Where  a  de-  county  of  Netv-  York,  was  entitled  to  poundage  on  the  ca.  sa. 
ukeo°*iudeira  wsued  in  this  cause,  under  the  following  circumstances : — 
ca.  sa.,  and  dtt-  The  plaintiff  having  recovered  a  judgment  against  the  defend- 
cusi^  on^  ant  in  this  cause,  in  which  special  bail  had  been  filed,  bis  attor- 
ground  that  no  ney  inadvertently  issued  a  ca.  «fl.,  when  no^.  fa.  had  been  previ- 
V^b^n'ta^  ously  issued  and  returned,  pursuant  to  the  proviso  in  the  7th 
on  the  judg.  scction  of  the  '^Act  concerning  judgments  and  executions,'* 
illTipl^-r^  (s«8s-  36.  c.  50.  1  N.  B.  L.  502.)  (a)  The  defendant,  having 
ui  the  acuoo,)  been  arrested  on  the  ca.  sa.y  was,  in  consequence  of  the  irr^u* 
notwithsiaod-**'  J*"^y>  discharged  from  custody,  but  without  paying  any  fees. 
ing,  entitled  to  It  being  apprehended  that  the  discharge  might  be  deemed  an 
Ee^l^cttrred  extinguishment  of  the  judgment,  the  defendant  confessed  a  new 
the  ribk  ofbetng  judgment  in  favor  of  the  plaintiff  for  precisely  the  same  amount 
wT'escape,  In  ^  ^^^  former  one,  and  satisfaction  of  the  first  judgment  waa 
an  action'  for  entered  on  record  pro  forma,  but  no  payment  or  satisnction  was 
not  have  a  Ailed  actually  received,  it  being  so  expressed  in  the  satisfaction  piece, 
himself  of  their-  which  was  Special.  Upon  this  new  judgment,  a^.^a.  and  ca. 
deWe.^ifc)*'  *  '^*  were  afterwards  reeularly  issued,  and  upon  the  seccMid  ea.  sa* 

And  H  makes  the  defendant  was  again  arrested  and  taken  into  custody.  The 
Uiat  the  <fefend^  sheriff  received  his  full  poundage  and  other  fees  upon  the  second 
ant.a(ierhjsdi8-  ca.  SO.,  and  claimed  poundage  and  other  fees  upon  the  first  ca. 
feM^'  a  new  *a. ;  his  claim  to  caption  and  ga<d  fees  was  admitted,  but  t&e 
judo^ent  to  the  demand  of  poundage  resisted. 

piainuff  for  the  *  ^ 

amount  of  tlie 

former    judg^      SpENGER,  J.,  delivered  the  opinion  of  the  Court. 
uitUfacUorwas      '^^  ^c^  prohibiting  the  issuing  a  ca.  sa.  (IN.  IL  L,  502.) 
entered,     and  ^&^  upou  judgments  rendered  in  actions  wherein  special  bail  has 
ha^nt'  '^'been  been  filed.  Until  after  n.fi.fa.,  does  not  render  a  ca,  sa.  issued 
regularly  isiu^  bcforo  B,Ji.fa,  void ;  it  is  only  voidable  at  the  instance  of  the 
j^dgment'T^^the  party  against  whom  it  is  thus  issued.     The  sheriff  certainly  in- 
'^^^dhs******?  ^^^""^  ^^  "^'^  ^f  liability  for  an  escape  on  the  first  ca.  ja.,  for 
^^theRM»i!°  '  he  could  not  set  up,  in  an  action  against  him  for  an  escape,  that 
the  ca,  $a,  had  issued  irregularly ;  the  sheriff,  dierefore,  gained 
a  perfect  title  to  his  poundage,  unaffected  by  the  subsequent 
discharge  of  the  prisoner.    It  is  no  answer  to  the  sheriff's  claim 
\  *  -'379  ]       *for  poundage,  that  he  has  received  poundage  upon  another  judg- 
ment between  the  same  parties,  and  for  the  same  original  debt ; 
it  is,  legally  speaking,  a  new  debt,  as  far  as  the  sheriff  is  con- 
cerned.    The  allowance  of  poundage  is  for  the  risk  incurred 
and  that  risk  is  in  proportion  to  the  amount  of  the  sum  to  hf 
levied,  and  as  the  sheriff  was  exposed  to  two  risks,  he  is  entitled 
to  the  poundage  on  both  executions. 
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(a)  2  R.  B.  3C3. 

h)  2  R.  8.  363.  4. 

ri  Hinman  v.  Breeze,  infra,  029,  ace.    Janet  v.  Coot,  1  Cowen,  909. 
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A.  K.  Patterson  against  M.  Patterson. 


ALBANY, 

Ajigust,  1816. 

Pattkrsoit 

V. 

A  MOTION  was  made  to  set  aside  the  report  of  referees  in    Pattmboit. 
this  cause.     The  plaintiff  is  a  son  of  the  defendant,  and  y^aa     The  plaintiff. 
born  in  1773,  and  lived  with  and  worked  for  his  father,  on  his  J^'^  JJi  ^^ 
fSarm,  until  1810;  except  that  for  one  or  two  years  during  that  lived  ^th  ^ 
time,  he  had  the  farm  on  shares.     In  1805,  or  1806,  the  de-  JJ^^f^^ 
fendant  said  he  intended  (p  reward  the  plaintiff  well,  that  he  fendant,     who 
was  old,  and  that  the  plaintiff  must  continue  with  him  as  long  JJjJ^ShimwSif 
as  he  lived,  and  he  would  reward  him  well,  and  that  he  should  aad  provide  for 
have  the  farm,  paying  legacies  to  his  other  children.     In  the  JJ!S"'i£t^e 
autumn  of  1810,  the  defendant  tendered  to  the  plaintiff  750  plaintiff   could 
dollars,  as  a  compensation  for  his  services  for  15  years,  and  re-  Jeiion1o*rlMo^ 
quested  him  to  sign  a  receipt,  which  the  plaintiff  declined  doing,  ercompensation 
and  did  not  take  the  money.     One  of  the  witnesses  stated  that,  2jJ\^  STiSfe! 
about  five  years  ago,  the  defendant  said  he  intended  to  give  the  Ume    of    bit 
plaintiff  750  dollars  for  his  services,  and  had  provided  for  it  in  ^^^' 
his  will,  and  that  he  should  share  equally  with  the  other  children. 
In  his  will,  dated  22d  of  March,  1810,  which  was  produced  and 
proved  before  the  referees,  to  be  duly  executed,  it  appeared  that 
tlie  defendant  had  ordered  750  dollars  to  be  paid  to  the  plain- 
tiff; but  if  he  should  receive  it  after  the  date  of  the  will,  or  be- 
fore the  testator's  death,  it  was  to  be  deemed  a  discharge  of  the 
bequest ;  and  be  gave  all  his  real  and  personal  estate  to  his  wife 
for  life,  and,  after  her  death,  to  his  seven  children,  equally  to 
be  divided  between  them ;  aiid  in  a  codicil  to  the  will,  he  de- 
clared that  the  sum  directed  to  be  paid  to  the  plaintiff  was  to 
be  in  full  compensation  f<^  all  his  labor  and  services  on  the 
farm,  since  he  came  of  age. 

^Van  Ness,  J.,  delivered  the  opinion  of  the  Court.  The  [  *  380  ] 
plaintiff  is  entitled  to  a  reward  for  has  services,  because  the  evi- 
dence repels  the  idea,  that  they  were  to  be  performed  gra- 
tuitously. (Jacobsan  v.  The  Ikecaior^  of  Le  Grange,  3  Jmns» 
Rep,  200.  Le  Sage  v.  Coustmaker  and  othen,  I  Esp,  N.  P. 
Rep,  187.)  But  from  the  testimony  of  John  Patterson,  as  well 
as  of  several  other  witnesses,  it  is  evident  that  the  plaintiff  was 
to  be  compensated  for  his  services  by  a  provision  to  be  made  for 
him,  by  his  father,  (the  defendant,)  in  his  will ;  and,  of  course, 
that  no  claim  for  compensation  was  to  be  made  in  his  father's 
lifetime.  The  defendant  is  bound  to  make,  and,  it  is  to  be  pre- 
sumed, will  make,  such  a  provision  for  the  plaintiff  by  his  will, 
as  will  do  him  perfect  justice,  and  which  may  be  perfectly  satis- 
factory to  him,  or  which,  in  judgment  of  law,  may  amount  to  a 
satisfaction.  Should  the  defendant  wholly  overlook  the  plain- 
tiffin  his  will,  this  would  be  such  an  act  of  injustice,  that  there 
can  be  no  doubt  the  plaintiff  might  maintain  an  action,  and  re- 
cover a  reasonable  compensation  for  his  services*     This  suit, 
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ALBANY,     however,  is  premature,  and  cannot  be  supported.    ?*he  report 
Augi5t,j8i6.  ^f  ^^  referees  must,  therefore,  be  set  aside. 

^^^Ti""  **'  Motion  granted. 

OrsKSBERt  or 

8KVKCA. 

Brooks  and  another,  Overseers  of  tbe  Poor  of  the 
Town  of  Tioga,  against  Read  and  another,  Over- 
seers of  the  Poor  of  the  Town  of  Seneca. 

ii.B.,apaa-      IN  ERROR,  to  the  Court  of  Common  Pleas  of  the  county 

K>'i«<Jr^y  M  ^^  Tioga. 

[  *  381  ]  *The  defendants  in  error,  who  were  the  plaintiffs  in  the  Court 

order  of  two  jiu-  bclow,  brought  an  action  of  indebitatus  assumpsit ,  in  the  Court 
"i^  ^T.'t  below,  for  meat,  drink,  board,  washing,  Io4ing,  medicines, 
the  town  of  8.  medical  assistance,  attendance,  and  other  necessaries,  provided 
order''^  'wu  ^^  ^^^  spccial  instance  and  request  of  the  defendants,  as  over- 
quuiied^aiidtho  sccrs  of  the  poor  of  the  town  of  Tioga,  for  one  Robert  ^VPhee^ 
diiwted'tow  *"^^  ^^'  money  paid  for*  the  use  of  the  defendants.  The  de- 
a  sum  of  mono/  fendants  pleadcKi  the  general  issue.  The  cause  was  tried  at 
Mert^^rf  ft^OT  the  May  term,  1815,  of  the  Court  of  Common  Pleas  of  Tioga 

accoont  of  the  cOUnty. 

piKSST  iiier^  On  the  5M  Januan/y  1813,  an  order  was  made  by  two  justices 
"*  A«  •'**"  ^^  ^  county  of  Tioga,  and  directed  to  any  constable  of  the 
of  IS  remo^  ^owu  of  Owego,  (now  the  town  of  Tioga,)  which  order  recited 
and  i»«*»»"f  that  Robert  JwPPXee  had  come  to  the  town  of  Owego,  not  hav- 
the  ^time  the  ing  obtained  a  legal  settlement  therein,  and  had  become  a  charge 
or^jn*  was  to  that  town,  and  adjudicated  that  his  last  settlement  was  in  the 
pauper '  eouid  towu  of  Seneca,  in  the  county  of  Ontario,  and  directed  his  re* 
Til  h^ahr*bS  ™^^^  thither.  The  overseers  of  the  poor  of  the  town  of  Seneca 
recoovlyed'  to  appealed  from  this  order  to  the  Court  of  General  Sessions  of  the 
^i»rtlSd  ?*  P^ce  of  the  county  of  Tioga,  which,  in  the  May  term.  1813,  of 
so^Umethere-  that  Court,  quashcd  the  order  of  removal,  and  also  ordered  the 
after,  ^^  ^  ^  overscers  of  Owego  to  pay  to  the  overseers  of  Seneca  the  sum 
mneen  of  £r.  of  71  dollars  and  40  cents,  to  reimburse  them  for  the  money 
Held,  that  the  which  they  had  expended  for  the  relief  of  the  pauper,  between 
couid^  main-  the  time  of  his  removal  to  Seneca  and  the  determination  of  the 
taio  an  acUoo  appeal,  and  also  32  dollars  and  93  cents  for  their  costs.     It  was 

of       assuoipait     '^^       ' 

a^nattheover- 

seers  of  T.^  to  reeover  the  amount  of  those  subeequent  expanses,  (here  beings  no  pnrioos  request,  or  ex- 

^ress  promise  to  pay  them ;  and  admitting  that  a  moraJ  oblivion  would  be  a  good  consideratioa  for  an  . 

implial  promise,  here  was  no  moral  obligaiion  on  the  part  of  the  overseers  of  71,  as  it  did  not  appear  that  | 

tbe  pauper  was  legaHj*  settled  in  T, ;  for  the  order  of  sessions  quashing  the  original  order  of  removal,  does  I 

not jDTove  that  tbe  pauper  was  settled  in  T.,  but  onlv  that  he  was  not  settled  m  5.  (a)  ^ 

\yhe(her  the  provision  of  the  act  for  the  relief  ana  settlement  of  the  poor,  (sess.  96.  c.  7B.  s.  15.)  giving  a 
summary  remedy  to  the  oveneers  of  the  poor  of  one  town,  who  have  supported  a  pauper  of  another  town, 
who,  by  reason  of  sickness,  could  not  be  removed,  against  the  overseers  of  thai  other  town,  is  cumulative, 
or  takes  awav  the  common  law  remedy  f     Qfteert. 

Whether,  ilf  A.  B.  had  had  no  lenl  settlement  in  this  state,  the  overseen  of  S.  could  have  maintained  an 
tciion  against  the  overseers  of  T,  tor  the  expenses  incurred  subsocpiently  to  quashing  the  order  of  remoTi^  * 
Qwrre. 

Whether  a  moral  obligaiion  will  suppml  an  action  on  an  implied  assumpsit  T     Q^rere.  {b) 

(a)  Vide  PitMotm  v.  Plattsbttr^,  15  Johns.  Rep.  436.    S.  C.  M  Jolm,  Rep.  407 
{b)  Vide  Bartholomew  v.  Jackson,  20  Johu.  Reix  28. 
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proTed,  on  the  part  of  the  plaintiffs,  in  the  Court  below,  that     Albany, 
ATFhee  was,  at  the  time  of  the  reyersal  of  the  order  of  removal,  ,^^^^^^J!^^ 
in  such  a  state  of  health  that  he  could  not  be  taken  back  to  ovsrsexrsof 
Tioga;  and  that,  from  the  5th  day  of  May^  1813,  when  the       Tiooa 
order  of  removal  was  quashed,  to  the  20th  of  September^  1814,  qvsrsesrsof 
when  he  was  conveyed  to  TiogOy  the  plaintiffs  below  had  ex-      Sjcmkca. 
pended  the  sum  of  199  dollars  and  23  cents  for  his  maintenance, 
and  that  they  had  also  paid  24  dollars  for  removing  him  to 
Tioga,     A  witness  on  the  part  of  the  plaintiffs  below  proved 
that,  in  Jimef  1813,  he  went,  at  the  request  of  the  then  overseers 
of  TiogOf  to  the  town  of  Seneca^  for  the  purpose  of  receiving 
the  pauper ;  but  that,  being  so  ill  that  he  could  not  be  removed 
on  horseback,  the  only  means  of  conveyance  with  which  the 
witness  had  been  furnished,  the  witness  refused  to  take  him,  and 
left  him  in  the  charge  of  the  overseers  of  Seneca,  as  before. 
The  plaintiffs  below  having  rested  their  cause,  the  defendants 
♦moved  for  a  nonsiiit,  which  was  overruled ;  they  then  offered      [  • «  82  J 
to  give  evidence  of  certain  facts,  (which  it  is  unnecessary  to 
state,)  but  the  Court  rejected  the  testimony,  and  a  verdict  and 
judgment  were  given  for  the  plaintiffs  below.    The  defendants 
below,  the  present  plaintiffs  in  error,  tendered  a  bill  of  exceptions 
to  the  opinion  of  the  Court  below,  which  was  removed  into  this 
Court  by  writ  of  error.    The  cause  was  submitted  without  ar- 
gument* 

Spencer,  J.  delivered  the  opinion  of  the  Court.  If  it  be  ad-* 
mitted  at  all,  it  must  be  with  great  hesitation,  that,  if  even  the 
pauper's  legal  settlement  was  in  Tioga,  the  maintenance  of  him 
by  Seneca,  without  the  request,  and  without  any  promise  by  the 
overseers  of  the  poor  of  Tioga^  will  give  them  a  right  to  main- 
tarn  an  action  of  assumpsit.  The  cases  of  Simmons  v.  fVUmot, 
(3  Esp.  Rep.  91 .)  and  of  Wennal  v.  Adney,  (3  Bos.  fy  Pull. 
247.)  certainly  favor  the  idea,  that,  in  such  a  case,  an  action  of 
assumpsit  could  be  maintained,  on  the  implied  promise  resulting 
from  the  legal  and  moral  obligation,  on  the  part  of  the  town 
where  the  pauper  is  legally  settled,  to  provide  for  and  maintain 
him.  The  case  of  Atkins  and  another  y.  BanweU  and  another, 
(^East,  505.^  is  directly  to  the  contrary;  in  that  case,  Lord 
Ellenborough  neld,  that  though  a  moral  obligation  was  a  good 
consideration  for  an  express  promise*  it  had  never  been  carried 
farther,  so  as  to  raise  an  implied  promise  in  law,  and  he  said 
there  was  no  precedent,  principle^  or  color,  for  maintaining  the 
action. 

But,  in  the  present  case,  there  is  no  proof  that  the  pauper 
was  legally  and  rightfully  settled  in  the  town  of  Tioga ;  the  le- 
gal presumption  is  against  the  fact ;  for  the  order  appealed  from, 
adjudicated  the  pauper's  settlement  to  be  in  the  town  of  Seneca, 
declaring  it  not  to  be  in  Tioga.  The"  subsequent  reversal  of 
that  order,  proves  only  that  the  settlement  was  not  in  Seneca, 
and  THoga  has  been  subjected  to  all  the  consequences  provided 
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ALBANY,    by  the  act  for  making  the  order,  by  being  adjudged  to  pay  the 
Augmt,  1816.   costs,  and  the  expenses  incurred  in  providing  for  the  pauper^ 
Y^r^^P^^^  intermediate  the  order  and  the  reversal  of  it  by  the  sessions. 
V.  ,  The  act  (I  N.  R,  L.  284.)  (a)  has  provided  for  such  a  case 

nsRNXR.  j^  authorizes  overseers  of  the  poor  of  a  town,  where  a  pauper 
is  taken  sick,  so  as  to  be  incapable  of  being  removed,  to  give 
notice  to  the  overseers  of  the  poor  of  the  town  where  he  is  le- 
[  *  3r3  ]  gaily  ^settled,  of  the  name,  condition,  and  circumstances,  of 
such  poor  person,  requiring  them  to  take  care  of,  &c.,  such 
poor  person;  and,  in  case  of  neglect,  it  gives  a  summary  pro- 
cess to  levy  all  sums  of  money  necessarily  expended  in  bis 
maintenance. 

I  will  not  say,  that  this  is  not  a  cumulative  remedy,  or  that  it 
takes  away  a  common  law  right  to  inaintain  an  action  of  as- 
sumpsit for  the  expenses  incurred.  But,  in  the  present  case, 
if  the  objection  could  be  surmounted,  that  here  this  is  no  prom- 
ise, on  the  part  of  Tioga,  to  pay  these  expenses,  nor  request  to 
keep  the  pauper,  the  foundation  of  the  action  fails ;  there  ap- 
pears to  be  no  moral  obligation  arising  from  the  pauper's  set- 
tlement in  Tiogay  because  the  fact  does  not  appear  to  be  so. 

It  may  be  said,  that  Ttoga  was  the  cause  of  the  expense  in- 
curred by  Seneca,  in  this,  mat  the  pauper  was  illegally  imposed 
on  Seneca,  and  it  was  bound  to  provide  for  him  to  prevent  his 
perishing.  Tioga  has  paid  the  penalty  of  that  act,  by  being 
subjected  to  the  chiur^ges  of  maintaining  the  pauper  between  the 
time  of  making  the  order  and  its  reversal,  and  the  costs  therein. 
I  give  no  opinion,  whether  an  action  on  the  case  could  not  be 
maintained,  by  the  overseers  of  Seneca  against  the  overseers  of 
Tioga,  for  these  subsequent  expenses,  provided  it  should  appear 
that  the  pauper  had  no  legal  settlement  within  this  state ;  that 
would  present  a  different  question.  This  action,  under  the  cir 
cumstances  of  the  case,  is  not  maintainable. 

Judgment  reversed 

{a)  Vide  1  it  A  625. 


The  People  against  Berner,  Borst,  and  others. 

The  negrii-  THIS  was  an  action  of  debt  on  a  bond  executed  by  the  de* 
f^auorli  ciS!  fendants,  to  the  people  of  the  state  of  Neto-York,  dated  the  8th 
in^  upon  the  of  June,  1808,  in  the  penal  sum  of  24,936  dollars,  and  condi- 
£or' exinci^  tioned  that  Hermanns  Bouck  and  Jeremiah  Brown,  two  of  the 

the  surety,  un- 
less he  has  been  damnified  by  such  negligence. 
In  an  action  against  the  sureties  of  the  commismoners,  for  loaning  money  of  the  county  of  8.,  for  tfio 


{a)  Vide  77m  People  ▼.  RusseU,  4  WemUPs  Rep.  570.  iVtMo  ▼.  Ctark,  S  Ibid.  S4.  AndrM$  ▼. 
BealUy  9  Cow.  Rep,  693.  Bee  also  the  cases  cited  in  the  notes  to  Pain  y.  Packard,  supra,  174^  and  tht 
case  of  Tlu  People  v.  Janstn,  7  Jo/uu,  Rep.  332,  note  (a). 
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defendants,  should  well  and  truly  perform  the  office  and  duty     Albany, 
of  commissioners  for  loaning  money  for  the  county  of  Schoharie.    a»>s^^  i^i^- 
The  breach  assigned  was,  that,  on  the  1st  of  June,  1814,  the  j,^^  peoplk 
^defendants  Bouck  and  Brovm  had  in  their  hands  3,119  dollars  v. 

and  33  cents,  which  tlfey  had  received  for  interest,  and  which  Werner. 
they  had  neglected  and  refused  to  pay  over  to  the  plaintifls.  [  *  ^^  ] 
The  defendants  Bemer  and  Bont  pleaded,  1.  Non  est  factum. 
2.  That  Bouck  and  Brown  had  not  received  the  above-mentioned 
sum,  and  that  they  had  paid  into  the  treasury  all  the  moneys 
which  had  come  to  their  hands,  for  interest,  according  to  the 
directions  of  the  act.  The  issues  joined  between  the  plaintifis 
and  the  defendants  Bemer  and  Borst,  were  tried  before  Mr.  J. 
Yatesy  at  the  Albany  circuit,  in  October,  1815. 

It  was  proved,  that,  on  the  1st  of  July,  1814,  there  was  a 
balance  due  to  the  state  for  interest,  received  by  the  defendants 
Bouck  and  Brown,  of  3, 1 19  dollars.  No  suit,  other  than  the  presr 
ent,  bad  been  commenced  for  default  of  the  first,  or  of  any  sub* 
sequent  payments,  nor  had  any  notice  been  given  by  the  comp- 
troller to  the  sureties  of  any  such  defaults.  A  verdict  was  taken 
for  the  plaintiffs  for  the  above-mentioned  sum,  with  interest, 
subject  to  the  opinion  of  the  Court  on  the  above  case,  which  was 
submitted  to  the  Court  without  argument. 

Per  Curiam,  The  defence  set  up  by  the  defendants  Bemer 
and  Borst,  cannot  prevail.  The  principles  adopted  by  this  Court, 
in  the  case  of  J%e  People  v.  Jansen,  (7  Johns.  Rep.  332.)  do 
not  apply  here.  Although  there  may  have  been  negligence  on 
the  jiit  of  the  public  officers,  in  omitting  to  call  these  commis- 
sioners to  account  sooner,  that  lomission,  from  any  thing  that 
appears,  has  not,  in  any  manner,  prejudiced  the  security.  There 
must  not  only  be  negligence  on  the  part  of  the  creditor,  but  an 
injury  resulting  therefrom  to  the  security,  in  order  to  exonerate 
them.  It  does  not  appear  that  the  commissioners  are  insolvent, 
or  unable  completely  to  indemnify,  and  save  harmless,  their  se- 
curity. Independently  of  this  circumstance,  however,  the  situ- 
ation of  these  commissioners  is  not  analogous  to  that  of  loan 
officers.  There  is  no  board  whose  duty  it  is  annually  to  in" 
spect  and  pass  their  accounts.  The  general  duties  of  the  com* 
missioners,  and  of  the  comptroller,  are  pointed  out.  But  it  is 
not  made  the  duty  of  the  comptroller  to  report  to  the  governor, 
or  any  other  person,  the  deficiency  of  the  commissioners.  The 
judgment  must,  accordingly,  be  entered  for  the  plaintiffs. 

Judgment  for  the  plamtiffs. 
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ALBANY, 

^^l^^fj^^     *In  the  Matter  of  Bradstreet,  an  insolvent  debtor. 

bS1d™eet.      '^^^  following  facts  were  submitted  by  the  parties  to  the 

'  Court  for  their  opinion,  and  were  to  be  considered  in  the  nature 

der^^ "b^n  ^^  *  retum  to  an  alternative  numdamus  directed  to  the  recorder 

inadefortbeBs.  of  Neiff-YorJcy  requiring  him  to  mgn  the  insolvent's  discharge. 

kSvSi'i*^ «k  ^^  ^^^^  cause  to  the  contrary. 

tale,  nnder  the  On  the  23d  December^  1815,  one  of  the  creditors  of  the  in- 
^  "^kiMivait  solvent  applied  to  the  recorder,  under  the  9th  section  of  the  in 
mci,{iN.JLL.  solvent  act,  to  compel  the  ins(dvent  to  assign  his  property 
craat^^S^  f^""  ^®  benefit  of  all  his  creditors.  Regular  notice  having  been 
order  cannot  given,  such  of  the  Creditors  as  appeared  before  the  recorder,  at 
jJl^''^**^^  the  time  appointed  by  the  notice,  proved  their  debts,  and  ro 
there  has  been  qucstcd  an  assignment.  The  order  to  assign  was  made,  and  in 
opmLDc^TOi!  *  ^^^  minutes  thereafter,  certain  opposing  creditors  appeared, 
itora,  or  the/  and  applied  to  have  the  order  vacated.  The  following  facts  are 
terb^*^  stated  in  the  affidavit  of  Mr.  SfChun,  who  acted  as  counsel  for 
poflite  party,  the  opposing  Creditors.  The  deponent  received  a  letter  from 
coi^teTfor  the  Boston,  enclosing  certain  affidavits  to  <^pose  the  insolt^t's 
opposing  cred-  discharge.  On  me  morning  of  the  27th  February,  1816,  at  the 
golnr^o '^ ule  ^™®  appointed  for  the  creditors  to  appear,  while  going  to  the 
office  of  the  re-  recorder's  office,  he  was  met  by  Mr.  Fay,  one  of  the  attorneys 
y^^i^op^^  f^'  *®  petitioning  creditors  and  insolvent,  who  requested  the 
the  insolvent's  deponent  to  stop  and  let  him  look  at  the  affidavits  before  sub- 
by  ^oS?*of  IS  mitting  Uiem  to  the  recorder,  at  the  same  time  observing,  that 
attorneys  fortbe  perhaps  somc  arrangement  might  be  made  to  satisfy  the  credit* 
K«  Md^fi^I  ors.  The  deponent  thereupon  showed  him  the  affidavits,  and 
vent,  and  de-  read  him  part  of  the  letter  accompanying  them,  and  Fay  con- 
comrMUoiT  ^  rented  to  adjourn  the  business  until  the  Monday  following.  The 
and  the  Bienisai  dcpoueut  then  proceeded  with  Fay  to  the  recorder's  office, 
SL'toTte^^  where  they  were  informed  by  the  recorder,  that  he  had  just 
siuon,  andm  granted  Mr.  Van  Wyck  (the  other  attorney  for  the  petitioning 
!h^  oX?alr.  creditors  and  insolvent)  an  order  for  the  assignment  of  the  in- 
[  *  386  ]  solvent's  ^estate.  Fay  then  expresslv  admitted,  that  he  had 
ney  bad  ap-  detained  the  deponent,  and  that,  but  for  his  detention,  the  de- 
^ul^nb^!^.^  Ponent  would  have  been  in  time  to  make  his  opposition,  and 
itors  before  the  declared  that  there  should  be  no  difficulty  about  it,  and  that  he 
ouHL^'aa*^  would  go  after  Mr.  Van  Wyck.  Shortly  after.  Fay  and  Van 
der  for  the  aj-  Wyck  rctumed  to  the  recorder's  office,  and,  after  some  conver- 
LoSoiT^t's^  est  sation,  they  agreed,  as  the  deponent  understood,  to  open  the 

tate,  it  was  held, 

that  under  these  circumstances  the  recorder  oacht  to  vacate  the  order,  {a) 

llie  officer  before  whom  the  proceedings  un<fer  the  9th  section  of  the  insolvent  act  are  had,  should  be  sat- 
isfied that  two  thirds  of  the  creditors  had  requested  that  an  assignment  of  the  insolvent's  estate  should  be 
made;  although  if  it  appear,  aAer  the  assignment  has  been  made,  that  two  tUrds  of  the  creditors  had  not 
assented,  the  assignment  is,  notwithstanding,  valid. 

If  the  creditors  do  not  attend  in  due  time  to  oppose,  their  assent  is  presumed,  and  that  they  have  waived 
their  opposition. 

llie  assignment  having  been  made  by  the  insolvent  himself,  under  the  9th  section  of  the  insolvent  act,  be 
IS  to  be  discharged,  on  conforming  with  the  directions  of  the  act,  in  respect  to  petitioning  creditors ;  he  must 
therefore  make  out,  under  oath,  an  account  of  his  creditors,  and  a  just  and  tnie  inventory  of  his  estatci  and 
deliver  over  his  estate  to  his  assignees  \  but  he  is  not  bound  to  advertise  anew. 

(a)  Vide  UmUneood  v.  Erfonig,  S  Cow,  Rep.  59.  . 
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ease,  and  then  proceeded  to  object  to  the  affidavits  that  they  albanv, 
were  not  made  before  a  proper  magistrate.  The  recorder,  to  -August,  iqig, 
give  the  deponent  an  opportunity  to  show  that  thty  were  prop-  ^T""^'''^'^^ 
erly  taken,  adjourned  the  proceedings  until  the  next  day,  when  Brad»^reit 
the  deponent  having  shown,  to  the  satisfaction  of  the  recorder, 
that  they  were  taken  before  a  competent  magistrate,  Fay  and 
Van  Wyck  objected  that  they  were  not  certified  under  the  seal 
of  the  magistrate ;  upon  which  the  recorder  intimated,  that,  if 
that  were  a  good  objection,  he  would  be  willing  to  allow  fnrther 
time  to  have  the  amdavits  properly  certified ;  whereupon  Van 
Wyck  declared,  that,  if  such  were  to  be  the  case,  he  would  not 
consent  to  give  up  the  order  of  assignment  which  he  had  ob- 
tained ;  and  there  was,  accordingly,  an  end  to  all  further  dis- 
cussion before  the  recorder.  The  next  day,  Fay  met  the  depo- 
nent, and,  denying  that  there  had  been  any  collusion  between 
him  and  Van  IVyck,  told  the  deponent  that  he  had  determined 
that  the  order  should  be  vacated,  and  the  case  opened  for  a 
hearing,  and  that  he  had  prevcdled  upon  Van  Wyck  to  consent : 
soon  a^er,  the  deponent  saw  Van  Wyck,  who  told  him  that  he 
would  consent  to  submit  the  case  to  the  recorder,  when  Mr. 
Sedgmck  (on  whose  behalf  the  deponent  had  acted  in  this  affair) 
should  return,  and  let  him  decide  whether  he  would  open  it  or 
not.  To  this  the  deponent  replied,  that  such  a  submission  of 
the  case  would  be  of  no  avail,  as  the  recorder  h^id  already  said 
that  he  could  not  open  the  case  for  a  hearing,  unless  they  would 
consent  to  give  up  the  order  absolutely ;  and  that  it  was  the  de- 
ponent's wish,  and  was  the  only  way  in  which,  in  his- opinion, 
the  business  could  be  conducted,  to  submit  the  case  to  the  re- 
corder in  the  same  manner  as  if  no  order  had  been  made.  Van 
Wyck  replied,  to  the  best  of  the  deponent's  recollection,  "  Very 
well,  we  will  do  so ;  and  we  will  let  the  business  rest  until  Mr. 
SedgwioVt  return :  in  the  mean  time^  if  any  assignment  is  made 
by  the  insolvent,  it  shall  be  conditional.'^  From  these  conver- 
sations with  Fay  and  Van  Wyck,  the  deponent  understood  that 
they  •had  consented  to  give  up  and  vacate  the  order  of  assign-  [  •  387  ] 
ment,  and  open  the  case  for  a  rehearing. 

To  the  case  was  annexed  a  paper  signed  by  Mr.  Fay,  in  which 
tie  stated  that  he  desired  that  the  order  might  be  vacated,  and 
that  the  opposing  creditors  might  be  allowed  to  come  in ;  '^  it 
being  nevertheless  hereby  expressly  declared,  that  the  petitioning 
creditors,  and  the  insolvent,  since  the  conversation  at  the  re- 
corder's office  aforesaid,  have  objected,  and  now  object,  to  va- 
cating such  order,  and  to  the  coming  in  of  the  creditors." 

The  case  was  argued  at  the  last  term,  by  12.  Sedgwick,  for 
the  opposing  creditors,  and  T.  A.  Emmet,  for  the  insolvent. 

Thovpsok,  Ch.  J.,  now  delivered  the  opinion  of  the  Court. 
The  counsel,  in  the  argument  of  the  case,  have  made  two  ques- 
tions for  the  consideration  of  the  Court.  The  first  relates,  par- 
ticularly, to  this  case,  to  wit,  whether  the  recordev,  under  the 
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ALBANY,    circumstances  stated,  has  the  power,  and  ought  to  vacate  the 
August,  1816.   order  for  assignment  made  by  him.     The  second  is  a  more  gen- 
"Xi^^^^^^^i^^  eral  question,  involving  the  construction  of  the  9th  section  of 
Bkadstrekt.  the  insolvent  act,  (1  iV.  jR.  L.  464.^  concerning  which  a  diver- 
sity of  opinion,  as  well  as  practice,  nas  prevailed. 

With  respect  to  the  first  question,  it  is  unnecessary  to  decide, 
whether  the  recorder,  after  having  made  an  cM'der  for  the  assign* 
ment,  would  have  a  right  to  vacate  it,  when  there  was  no  sur- 
prise upon  opposing  creditors,  or  any  circumstances  attending 
the  proceedings  calculated  to  mislead  them ;  I  am  inclined  to 
think,  however,  he  could  not  But  a  recurrence  to  the  partic* 
ular  circumstances  disclosed  in  this  case  shows  very  clearly,  that 
the  counsel  for  the  opposing  creditors  was  prevented  from  making 
opposition  to  the  order  for  assignment,  by  the  conduct  of  the 
counsel  for  the  insolvent ;  wheUier  it  was  by  design  or  not,  is 
unnecessary  to  say.  The  willingness  of  the  counsel,  to  have 
the  order  vacated,  would  seem  very  strongly  to  counteract  any 
unfavorable  conclusions  from  such  conduct.  We  have  no  hesi- 
tation, however,  in  saying,  that  the  recorder,  under  the  circum- 
stances disclosed  to  him,  had  the  power,  and  it  was  his  duty,  to 
have  vacated  the  order.  The  decision  of  this  point  puts  an  end 
(  *  388  ]  to  the  present  fase,  as  it  opens  the  proceedings  to  *let  in  the 
creditors  to  oppose  the  assignment.  The  other  question  made 
on  the  argument  might  not  arise.  But,  for  the  purpose  of  set- 
tling the  construction  to  be  given  to  thb  section  of  the  act,  and 
of  having  a  conformity  in  the  proceedings  under  it,  it  has  been 
thought  proper  to  express  an  opinion  upon  the  other  question 
also. 

This  section  applies  to  the  case  of  an  adversary  proceeding 
against  the  insolvent,  founded  upon  the  supposition  that  he  is 
wasting  his  property ;  but  there  is  too  mucn  reason  to  believe, 
that  the  proceedings,  under  this  section,  are  commenced  and 
carried  on  at  the  instance  of  the  insolvent,  calculating  upon  the 
inattention  of  his  creditors,  and  that  he  may  procure  his  dis- 
charge without  obtaining  the  assent  of  creditors,  whose  debts 
amount  to  two  thirds  of  dl  the  debts  owing  by  the  insolvent,  and 
thus  evade  what  is  the  clear  and  manifest  policy  of  the  statute. 
The  point  immediately  in  controversy,  is  the  meaning  of  that 
part  of  the  section  which  declares,  that,  if  the  insolvent  shall 
make  such  assignment  in  ten  days,  "  and  shall  conform  to  the 
directions  of  this  act,  with  respect  to  petitioning  debtors,  such 
insolvent  shall  be  thereupon  discharged,  in  like  manner  as  if  he 
had  petitioned  for  his  discha^,  in  conjunction  with  the  credit- 
ors, pursuant  to  this  act."  The  insolvent  is  supposed  to  have 
made  the  assignment ;  and  what  else  he  has  to  do,  is  the  ques- 
tion. The  clause  refers  to  his  duties  in  other  parts  of  the  act, 
and  requires  of  him  to  conform  to  its  directions  with  respect  to 
petitioning  creditors.  This,  however,  in  good  sense  and  sound 
interpretation,  must  be  understood  as  extending  only  to  such 
things  as  hoye  not  already  been  done.  He  is  not,  therefore, 
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bound  to  advertise  anew.  That  has  been  done.  And,  under  Albany, 
this  section,  before  any  order  is  made  for  the  assignment,  the  August,  isw. 
judge,  or  officer  before  whom  the  proceedings  affe  had,  must  be  'jjf^'^r"^^ 
satisfied  that  two  thirds  of  his  creditors  have  requested  an  as-  Bradstreet. 
signment  to  be  made.  A  notice  for  the  purpose  of  the  credit- 
ors appearing  to  assent  to,  or  oppose,  such  assignment,  having 
been  given,  the  law  presumes  that  the  creditors  have  appeared, 
or  have  waived  any  opposition  to  the  assignment.  We  must 
assume,  therefore,  that  two  thirds  of  tlie  creditors  have  actually 
appeared  and  requested  the  assignment,  and  made  the  necessary 
affidavit ;  and^  of  course,  nothing  more  is  to  be  done  by  the 
creditors.  As  yet,  the  proceedings  are  presumed  to  have  been 
hostile  to  the  wishes  of  the  insolvent,  and  if  he  *still  holds  out,  [*389  J 
the  officer  before  whom  the  proceedings  are  had  is  directed  to 
make  the  assignment.  The  insolvent,  however,  in  such  case, 
is  not  discharged  from  imprisonment,  or  from  his  debts.  But 
if  the  insolvent,  in  this  stage  of  the  proceedings,  chooses  to  step 
in  and  make  the  assignment  himself,  and  conforms,  as  above 
stated,  he  is  discharged,  both  from  imprisonment  and  from  his 
debts ;  and  this  conformity,  I  apprehend,  must  be  by  making 
out  an  account  of  his  creditors,  and  a  just  and  true  inventory 
of  his  estate,  and  delivering  over  his  estate  to  his  assignees. 
These  are  acts  which  the  statute  prescribes  to  be  done  by  the 
insolvent,  and  which  have  not  been  done,  or  presumed  to  have 
been  done,  by  any  proceedings  which  have  as  yet  taken  place 
under  this  section  of  the  act.  This  inventory  and  account  ought 
to  be  rendered  under  oath.  The  proceedings  are  founded  upon 
the  allegation  or  apprehension  that  the  insolvent  is  wasting  or 
embezzling  his  property -j  and  if  willing  to  repel  this  by  truly 
and  honestly  giving  up  his  estate,  he  is  entitled  to  his  dis- 
charge. An  account  of  his  creditors  ought  to  be  given,  that 
the  assignees  may  know  who  ate  entitled  to  dividends.  By 
such  account  of  the  creditors,  and  the  debts  owing  to  them,  it 
will,  probably,  in  most  cases,  appear,  that  less  than  two  thirds, 
in  amount,  have  requested  the  assignment  to  be  made.  But 
this  cannot  defeat  the  discharge  :  the  creditors  should  have  ap- 
peared pursuant  to  the  notice ;  and,  after  the  order  for  the  assign- 
ment is  duly  made,  it  is  too  late  to  call  that  matter  in  question. 
I  am  aware  that  this  mode  of  proceeding  is  liable  to  very  great 
abuse,  by  the  insolvent's  procuring  one  of  his  creditors  to  pro- 
ceed against  him  under  this  section  of  the  act,  and  by  the  neg- 
ligence of  creditors  in  not  appearing  pursuant  to  such  notice. 
But  most  of  this  abuse,  or  fraud,  grows  out  of  the  inattention 
of  creditors ;  and  the  officer  before  whom  the  proceedings  are 
had,  might,  perhaps,  if  he  suspected,  or  had  any  evidence  of 
collusion,  take  measures  to  guard  against  it.  He  must  be  sat- 
isfied that  creditors  to  two  thirds  in  amount  of  the  insolvent's 
debts  do  request  the  assignment  to  be  made.  If  creditors  will 
not  appear  in  due  time,  and  make  opposition,  if  any  they  have, 
they  have  themselves  only  to  blame.  The  proceedings  under 
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ALBA>fY,  this  section  of  the  act  are^  perhaps,  not  so  well  guarded  to  pr& 
^^*J2If!-lfl^  ^^^^  fraud  as  might  be  desirable ;  but  we  must  give  a  construe 
tion  to  the  act  as  we  find  it ;  and  the  one  I  have  mentionea 
seems  to  be  most  conformable  to  its  letter  and  ^intention.  I  am, 
accordingly,  of  opinion,  that,  in  proceedings  under  this  section 
of  the  act,  after  the  order  for  the  assignment  is  duly  made,  and 
the  assignment  executed,  the  insolvent  is  entitled  to  his  dis- 
charge, upon  making  out,  upon  oath,  a  true  inventory  of  his 
estate,  and  account  of  his  creditors ;  notwithstanding  it  may 
appear,  by  such  account,  that  two  thirds  of  his  creditors  have 
not  requested  the  assignment  to  be  made ;  and  this  is  the  con- 
struction adopted  by  the  Court. 


Webb  against  Duckingfield. 

Where  a  sea-      IN  ERROR,  on  Certiorari  to  the  Justices'  Court  of  the  city 
7^%^  ot Ntu,.Y0rk. 

articles,  by  Duclcingfield  fotought  an  action  m  the  Court  below  against 
gmd  ^  ^o  ^^i|  to  recover  his  wages  as  a  seaman  on  board  of  the  ketch 
abMnt  himself  Maria,  of  which  fVM  was  master,  on  a  voya^  "  from  «Saran- 
wXhiT  ^^e'  ^^^  ^  Rotterdamy  or  one  more  port  in  Eurepe^  and  from  thenoe 
" unui  the  to  her  port  of  discharge  in  the  United  States"  The  plaintiff 
enSeST  and^ite  below  performed  his  duty  on  board  the  vessel  during  the  voy- 
vessei'  dis-  age,  and  until  she  arrived  in  Netv^Yorky  her  last  port  of  dis- 
car^  on  the  charge,  and  was  safely  moored  in  port,  when  he  left  her,  refu- 
vessersarrivini^  sing  to  remain  on  board,  or  to  assist  in  discharging  the  cargo, 
of  ***di!Kba^  though  he  and  the  rest  of  the  crew  were  requested  to  remain, 
and  being  there  The  plaintiff  below  ncvcT  returned  to  the  vessel,  and  the  master 
rcfasL"to^'re-  ^as  obliged  to  hire  persons  to  discharge  the  ciurgo.  The  mate,  on 
main  and  assist  the  day  the  plaintiff  bclow  left  the  vessel,  and  on  each  day  until 
the  ^arro^f  the  cargo  was  disdbarged,  made  the  following  entry  in  the  log- 
absented  'him-  book :  "  AH  the  crew  3)sent  without  liberty."  The  Court  below 
leaCe)  it'*ww  being  of  opinion,  that,  as  the  voyage  was  ended  by  the  arrival 
held,  that,  by  and  safc  mooring  of  the  vessel  in  her  port  of  discharge,  the 
hehad  fo?e1^  plaintiff  below  could  not  be  deemed  a  deserter,  so  as  to  incur  a 
his  wages,  (a)  forfeiture  of  his  wages ;  and  further,  that,  to  create  a  forfeiture, 
master'^as  ^  the  name  of  the  particular  seaman  who  was  absent  without  leave 
right  to  insert  in  must  bc  entered  in  the  log-book;  and  they,  therefore,  gave 
uI.Vi3y"s?ipuI  judgment  for  the  plaintiff  below,  for  180  dollars,  being  the 
lation,  or  agree-  amouut  of  wages  duc  to  him  on  the  day  he  left  the  vessel.  The 
[  *  391  ]  articles  signed  by  the  parties  contained  the  following  *clauses : 
STnuothc^rawB  "  '^^^  ^^  scamcn  severally  promise,  &c.,  not  to  neglect  or  re- 
of  the  United  fusc  doing  duty  by  day  or  night,  nor  shall  go  out  of  the  said 
mav"ii<ff'an^  vcsscl,  dwj.,  Until  the  siud  voyage  be  ended,  and  the  vessel  be 
provisions  con-  discharged  of  her  loading,  without  leave  first  obtained  of  the 
fa*^^"reiaiive^  Captain  or  commanding  officer  on  board."     "  That  no  ofiicer  or 


•earocn. 


(a)  See  the  cases  cited  in  M'MUlan  v.  Vaiderlip,  H  Jolms,  Rq>,  165,  note  (a),  and 
Jenmnf[»  v.  Camp,  supra,  94,  note  (^}> 
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seaman,  belonging  to  the  said  vessel,  shall  demand,  or  be  en-  Albany^ 
titled  to,  his  wages,  or  any  part  thereof,  until  the  arrival  of  tlie  ^^])£I^^:i^ 
said  vessel  at  her  above-mentioned  port  of  discharge,  and  her 
cargo  delivered."  "  Provided,  nevertheless,  that  if  any  of  the 
said  crew  disobev  ihe  orders  of  the  said  master,  or  other  officer 
of  the  said  vessel,  or  absent  himself,  at  any  time,  without  lib- 
erty, his  wages,  due  at  the  time  of  such  disobedience  or  absence, 
shall  be  forfeited,  and  in  case  such  person  or  persons,  so  for- 
feiting wages,  shall  be  reinstated,  or  permitted  to  do  further 
duty,  it  shall  not  do  away  such  forfeiture." 

Anthon^  for  the  plaintiff  in  error. 

Van  Wyck^  contra. 

Van  Ness,  J.,  delivered  the  opinion  of  the  Court.  AH  the 
seamen  belonging  to  the  ship,  whose  last  port  of  delivery  was 
NeW'Yorki  deserted  her  at  that  place,  as  3oon  as  she  lyas 
moored,  and  refused  to  assist  in  unloading  the  cargo ;  and  the 
question  is,  Can  they  recover  their  wages  up  to  the  time  of  the 
desertion,  or  not?  The  de:termination  of  this  question  has 
nothing  to  do  with  the  mate's  making  an  entry  in  the  log-book 
of  the  desertion*  Such  entry,  if  it  had  been  made,  would  have 
been  prima  facU  evidence  oi  that  fact ;  but,  as  it  is  fully  proved 
by  the  other  testimony,  that  is  sufficient,  without  the  log-book. 
The  reasons  for  making  these  entries  in  the  log-book  are 
accurately  stated  by  Judge  Peters^  (vol.  1.  of  his  Adm.  Dec.  139.) 
and  have  no  i^plicatio;i  to  this  cause.  By  the  6th  section  of 
the  act  of  congress  for  the  government  and  regulation  of  seamen 
in  the  merchant3'  service,  (1  L.  U.  S.  140.)  it  is  enacted, "  that, 
as  soon  as  the  voyage  is  ended,  and  the  cargo,  or  ballast,  be 
fully  discharged  at  the  last  port  of  delivery,  everv  seaman,  or 
mariner,  shcuU  be  entitled  to  the  wages  which  shall  be  tl^en  due, 
according  to  hi^  contract,"  &c.  From  this,  as  well  as  the 
reason  and  propriety  of  the  thing,  the  pontract  with  a  seaman 
contin^es  in  force  until  the  cargo  is  ^ally  discharged,  and,  if 
*he  leaves  the  ship  without  ]u^^^iabIe  cause^  before  that  is  ac^ 
compliahed,  he  Jias  no  right  tP  recover  any  part  of  his  wages. 
The  shipping  articles  contaip  ,an  express  stijp^ulation  by  which 
the  wages  are  forfeited,  in  this  case,  in  the  very  even^t  which 
has  happened ;  but  the  counsel  for  the  seamen  supposes  this 
stipulation  to  be  illegal,  because  it  forms  no  part  of  what  is  pro- 
vided shall  be  contained  in  the  contract  between  the  master 
and  crew,  by  the  1st  aqd  2d  sections  of  the  act  before  referred 
to.  The  master  has  no  right  to  insert  any  stipqlation,  or  agree- 
ment, repugnant  to,  or  inconsistent  with,  the  statute ;  tbut  tnere 
can  be  no  objecUon  to  superadding  any  provisions  harmonizing 
with  it.  Such  is  the  provision  in  question,  which  only  follows 
the  6th  section  of  the  act,  which  may  be  considered  as  a  legisla- 
tive definition  of  what  shall  be  deemed  to  be  the  termination 
of  a  voyage,  so  as  to  entitle  the  seamen  to  their  wages.    The 
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ALBANY,    principle  upon  which  the  two  cases  of  M^lMUlan  and  another  v. 
AiMuM,i8i6.  Yanderlip,  (12  Johns.  Rep.  166.)  and  Jennings  v.  Camp,  (13 
Cv»n«6HAM  J'^f^^'  ^P-  ^^O  were  decided,  is  strictly  applicable  to  this  case 
The  judgment  below  must  be  reversed. 


Judgment  reversed 


Cunningham  against  Spier. 

wiiera  ii.  THIS  was  an  action  of  assumpsit  for  money  paid.  The 
iSSS^kft^tm-  ^^^  ^^  ^^  before  Mr.  J.  Piatt,  at  the  New^iork  sittings, 
pike  eompany,  in  December,  1815. 

Utob**'  rf  the  ^^^  plaintiff"  gave  in  evidence  a  receipt  signed  by  the  de- 
transfer,     «p-  fendant,  which  was  in  the  following  words: — ^'^ Received,  iVetr- 

KSE^'o/  ^  ^^*'  ^^^  ^f  -^P^^  ^^"^^  ^^  Mr.  William  Cunningham,  in 
cmnpuny,  to  cash  and  notes,  five  thousand  and  seventy-five  doUars,  in  full 
Mid  ^im"i^*a  ^^^  ^°®  hundred  and  forty-five  shares  in  the  Newburgh  and 
credit  of  tntefesi  Cochecton  tumpikcroad.  Paid  thirty-five  dollars  for  each  share." 
[  *  393  ]  *At  a  meeting  of  the  directors  of  the  Newburgh  and  Cochecton 

on  the  amoant  turnpike  company,  on  the  12th  of  December,  1803,  it  was  re- 
pureuant*  to  "a  solved,  "  that  the  treasurer  place  to  the  credit  of  each  stock- 
resoiuUon     of  holder  the  interest,  at  14  per  cent.,  of  all  money  by  them  ad- 
ud  thb  n»Sa-  vanccd  to  the  company,  up  to  the  first  day  of  January,  1804, 
tion  was.  aA«r  and  that  the  said  intere»st  be  cast,  and  placed  to  each  person's 
p^ied,aw!i'tbe  Credit  every  six  months  thereafter."    This  resolution  was  re- 
ftockhoiders      sciudcd  ou  the  26th  of  December,  1804,  and  revived  again  by 
^y    iT°the  a  resolution  of  the  14th  of  May,  180^;  and  on  the  13th  of  ^p- 
amoM*  before  tember,  1806,  it  was  resolved,  "  that  the  half-yearly  dividend  of 
tereTt,  ill  c^on^  interest  should  in  future  be  credited  to  the  holders  at  the  ex- 
OTcnce  of  which  piration  of  the  half  year."  This  last  resolution  was,by  aresolution 
comply**  that  of  the  17th  of  January,  1807,  discontinued  from  the  preceding 
sum    on    the  1st  of  January;  and  on  the  2d  Julv,  1808,  it  was  resolved, 
fen^tohim?y  ''  that  whereas,  by  a  resolution  of  a  former  board  of  the  direc- 
A.,  it  was  held  tors  of  the  Ncwburgh  and  Cochecton  turnpike  road  company,  a 
not  maintalh?  an  dividend  of  14  per  cent.,  upon  the  capital  stock  of  each  stock- 
acUontorecover  holder,  was  allowcd  and  deducted  from  the  money  due  by  them 
^?,*tb!^b^  to  said  company  on  said  stock,  and  whereas,  by  an  act  entitled 
neither  fraud  or  an  act  to  prevent  usury,  it  is  unlawful  for  any  person  to  take 
a  warranty.       ^^^^  ^j^^^  ^  ^^  ixni.  per  annum,  and  whereas,  by  an  act  enti- 
tled an  act  to  establish  a  turnpike  company  for  making  and  impro- 
ving a  road  from  the  village  of  Newburgh,  on  the  Hudson  river, 
to  Uochecton,  on  the  Delaware,  a  dividend  of  14  per  cent,  is  in 
no  case  allowed  excepting  from  the  clear  profit  and  income  of 
said  road.    Thereupon,  resolved,  that  said  resolution  is  contrary 
to  an  exception  contained  in   the  2d  section  of   said  act, 
which  provides,  that  the  president  and  directors  of  said  com- 

Eany  shall  make  no  laws  inconsistent  with  the  constitution  and 
Lws  of  this  state,  and  that  it  now  is,  and  always  had  been,  void, 
and  of  no  effect.  Resolved,  that  the  treasurer  be  authorized  to 
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asky  and  demand,  of  and  from  every  stockholder,  all  moneys     ALBANY, 
or  stock  yet  due  by  them  to  the  company,  agreeably  to  the    ^"g^»^  ^^le. 
above  resolve  for  rescinding  the  resolution,  allowing  credits  on  cuNwiKaHAM 
said  stock,  by  14  per  cent,  anticipated  interest."  v. 

It  was  proved  that  the  stock  mentioned  in  the  receipt  from  Spier. 
the  defendant  to  the  plaintiff,  consisted  of  130  shares,  which 
stood  in  the  books  of  the  company,  in  the  name  of  the  defend- 
ant, and  15  shares,  which  stood  in  the  name  of  one  Loclcwood^ 
*and  were  sold  by  the  defendant,  and  which  were  charged  to  [  *  394  ] 
the  plaintiff,  in  the  books  of  the  company,  at  35  dollars  per 
share.  After  the  sale  by  the  defendant  to  the  plaintiff,  there 
was  a  balance  due  from  the  plaintiff  to  the  company,  of  1,388 
dollars  and  6  cents,  part  of  which,  1,181  dollars  20  cents, 
had  been  credited  to  the  defendant  on  his  shares,  prior  to  the 
sale  to  the  plaintiff,  under  the  resolution  of  the  company  direct- 
ing the  treasurer  to  place  to  the  credit  of  each  stockholder  the 
interest,  at  14  per  cent.,  of  all  moneys  therein  advanced  to  the 
company.  In  consequence  of  the  resolution  of  the  2d  of  July^ 
1808,  the  treasurer  of  the  company  called  upon  the  plaintiff  to 
pay  the  sum  of  1,388  dollars  and  6  cents,  or  otherwise  the 
shares  would  become  forfeited ;  the  defendant  gave  his  notes 
for  this  sum,  which  were  paid  as  they  became  due ;  to  recover 
part  of  which,  to  wit,  1,181  dollars  20  cents,  the  present 
action  was  brought,  the  residue  of  the  above-mentioned  balance 
being  on  account  of  other  transactions  between  the  plaintiff 
and  the  company.  It  was  proved  by  George  Monell,  who  was 
treasurer  of  the  company,  at  the  time  of  the  transfer  from  the 
defendant  to  the  plaintiff,  that  he  had  informed  the  plaintiff  of 
the  manner  in  which  the  defendant's  stock  account  had  been  paid 
up  and  settled,  which  was  by  his  being  credited  with  14  per  cent., 
pursuant  to  the  resolution  which  was  sifterwards  rescind^ :  by  the 
books  of  the  company,  as  they  stood  at  that  time,  the  account 
of  the  defendant  for  stock  appeared  to  hkve  been  fully  psdd  up. 

A  verdict  was  taken  for  the  plaintiff,  by  consent,  subject  to 
the  opinion  of  the  Court  on  a  cause  containing  the  above  facts. 

D.  B.  Ogderiy  and  fFi/Hn5,  for  the  plaintiff. 

ITelUy  and  Slosson,  contra. 

Per  Curiam.  There  is  no  ground  upon  which  this  action  can 
bo  sustained.  The  defendant  cannot  be  charged  with  any 
fraudulent  misrepresentation  with  respect  to  the  value  of  the 
stock.  The  receipt  given  by  him,  to  the  plaintiff,  for  the  money, 
is  fairly  to  be  understood  as  stating  that  thirty-five  dollars  had 
been  paid  upon  each  share.  But  the  manner  in  which  this  pay- 
ment had  been  made  was  known  to  the  plaintiff  before  he 
purchased  the  stock,  according  to  the  testimony  of  JUbne//,  who 
swears  that  he  informed  the  plaintiff  how  the  stock  account  of 
*the  defendant  was  settled  up  and  paid,  by  the  allowance  of  [^39i>] 
fourteen  per  cent,  upon  the  money  paid  in ;  and  by  the  books 
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ALBANY,     of  the  company  the  defendant  stood  credited  with  35  dollars 
August,  1816.   pj^j  J  upon  each  share.     If  the  plaintiff  was,  therefore,  acquainted 
^"""^J^^JJ^^^  with  the  situation  of  this  stock,  and  the  manner  in  which  the 
V.  35  dollars  had  been  paid  up,  he  was  as  competent  to  judge  of 

CoLDSH.  ^y^Q  legaA  effect  and  operation  of  such  payment  as  the  defendant. 
He  was  not  misled  as  to  facts,  and  there  can  be  no  reason  why 
the  defendant  should  take  upon  himself  the  risk  of  any  subse- 
quent order  of  the  directors.  Whether  they  had  a  right  to  pass 
the  resolution  for  crediting  the  stockholders  with  14  per  cent., 
upon  the  money  paid  in,  or  whether,  after  having  done  so,  they 
had  a  right  to  rescind  that  resolution,  are  questions  with  which 
the  defendant  has  no  concern ;  that  is  a  matter  between  the 
plaintiff  and  the  directors.  The  plaintiff  purchased  the  stock  with 
his  eyes  open,  knowing  as  much  with  respect  to  the  stock  as 
the  defendant  did.  There  is  no  evidence  to  warrant  any  charge 
of  fraud  or  deception  practised  by  the  defendant ;  nor  is  there 
any  warranty  with  respect  to  the  stock.  There  is,  therefore,  no 
principle  upon  which  the  defendant  can  be  made  responsible 
for  the  loss  upon  the  stock.  Judgment  must,  accordingly,  be  for 
the  defendant. 

Judgment  for  tlie  defendant. 


MbNELL  and  Weller  against  Golden. 

Where  a  per-      THIS  was  an  action  on  the  case  for  a  fraudulent  representa- 

topuKhiuebnd  ^^^  '^  ^^®  ^®  ^^  '*"^^-  ^^^^  declaration  contained  six  counts. 
[  *  396  ]  *The  first  count  stated  that  the  defendant,  on  the  first  of  Jitne, 
by  a  false  rep-  1810,  claiming  to  be  seised  in  fee  of  a  certain  lot  of  land,  situate 
a^rtain"p^t-  ^  ^^c  village  of  Newbur^h,  in  the  county  of  Orange,  bounded, 
Jeg«»  annexed  (fee.,  (here  the  boundaries  were  set  forth,  one  of  which  is  the 
which  iTwi  bi  high- Water  mark  on  the  west  side  of  the  Hiidson,)  containing 
j'uded  in  the  146,206  and  1-2  square  feet;  that,  on  the  same  day,  a  conver- 
mainiain\a"al>  sation  was  had  between  the  parties,  of  and  concerning  the  sale 
lion  on  the  case  of  the  stud  land,  by  the  defendant,  to  the  plaintiffs,  and  of  and 
vis.  (a)  ^  concerning  the  value  of  the  land,  and  of  the  rights,  privileges 
Where  a  per-  and  benefits  appurtenant  thereto,  and  of  and  concerning  the 
to  purdiase^and  ^niount  demanded  by  the  defendant  for  the  sale  of  the  land 
^ye  a  higher  and  of  the  rights,  privil^cs  and  benefits  appertaining  thereto; 
Criand^u(wn°a  ^^^  ^^^  ^^^  dcfi^dant,  in  the  said  conversation,  and  in  order 
navigable  river  deceitfully  and  fraudulently  to  induce  and  persuade  the  plain- 
rep^sentatlon?^  tiffs  to  purchase,  did  falsely  and  fraudulently  affirm,  that  in  case 

that  he  would. 

as  proprietor  or 

the  land,  be  entitled  to  a  grant  from  the  commissioners  of  the  land-ofBee,  of  the  laad  eovered  with  watei 

adjacent  thereto,  and  the  purchise  being  completed,  the  purdiaser,  on  applying  (or  a  grant  from  tlie 

commissioners,  discovered  that  the  adjacent  land  under  water  had  previously  been  eranted,  and  that 

the  title  to  it  was  out  of  the  state }  it  was  held  that  the  purchaser  might  maialam  an  action  on  the  case  for 

the  deceit. 

it  seemly  that  the^  measure  of  damages,  in  such  case,  is  the  difference  between  the  value  of  the  land  con 
reyed,  and  the  suns  which  the  purchaser  was  induced  to  pay  by  the  fraudulent  represeniatioa. 

(a)  Vide  Oallagtr  v.  Brunei,  6  Cmo.  Rep.  S16.  ante,  p.  2:24.    Allen  v.  Addn^rton,  7  JVemklT*  i^tp.  9. 
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the  plaintiffs  became  the  purchasers  of  the  land,  they  would,  oy     albany, 
virtue  thereof,  become  entitled  to  make  an  application  to  the    -^"ff"**,  I8I6. 
commissioners  of  the  land-office  for  the  lands  under  the  water  ^^^T""^^ 
of  Hudson  river,  adjacent  to  the  said  land,  agreeable  to  the  pro-  v. 

visions  of  the  laws  of  this  state ;  and  the  plaintiffs,  giving  faith  Coldeh 
to  such  affirmation,  and  not  knowing  to  the  contrary  mereof, 
agreed  with  the  defendant  to  purchase  the  land,  and  give  him 
therefor  the  sum  of  20,500  dollars ;  that  the  defendant,  on  the 
same  day  and  year  aforesaid,  in  pursuance  of  the  agreement, 
and  in  further  prosecution  of  his  said  false  and  fraudulent  intent, 
did  fraudulently  and  wrongfully  demand  and  receive  from  the 
plaintiffs  the  said  sum,  for  the  consideration  money  for  the  land, 
and  thereupon  did,  by  indenture  of  bargain  and  sale,  bearing 
date  the  day  and  year  aforesaid,  executed  by  the  defendant  and 
his  wife,  grant  to  the  plaintiffs,  their  heirs  and  assigns,  the  said 
land,  together  with  all  and  singular  the  privileges,  advantages, 
hereditaments,  and  appurtenances  whatsoever,  unto  the  said 
land  belonging,  or  appertaining ;  whereas,  in  fact,  long  before 
the  making  the  agreement  between  the  parties,  to  wit,  on  the 
25th  of  June  J  1743,  all  the  right  and  title  of  the  king  of  Great 
Britain,  then  supreme  lord  and  proprietor  of  the  land  under  the 
water  of  all  navigable  rivers  in  this  state,  to  all  the  land  under 
the  water  of  Hudson  river  adjacent  to  the  befoK-mentioned  and 
described  premises,  had  been  duly  granted  by  letters  patent, 
under  the  great  seal  of  the  then  colony,  unto  one  Aleooander 
Colden,  ^and  his  heirs  and  assigns,  and  which  the  defendant,  [  ^  397  ] 
before,  and  at  the  time  of  making  the  agreement  with  the  plain- 
tiffs, well  knew,  whereby  the  plaintiffs  were  not  entitled  to  make 
application  for  such  land  under  water,  and  could  not  obtain 
the  same ;  and  so  the  pluntiffs  say,  that  by  reason,  &c.,  they 
were  deceived,  &c.,  and  have  lost  all  the  use,  benefit  and  profit 
arising  from  the  right  and  title  to  the  said  land  under  water,  and 
have  sustained  great  damage. 

The  second  count  stated  that  the  defendant,  on  the  first  of 
June,  1810,  was  seised  in  fee  of  all  that  certain  other  lot,  &c,, 
and  proceeded,  in  all  respects,  similar  to  the  first  count. 

The  third  count  stated,  that,  by  the  11th  section  of  the  act, 
entitled,  '^  An  act  concerning  the  commissioners  of  the  land- 
office,  and  the  settlements  of  land,"  passed  the  24th  of  March, 
1801,  it  is  enacted,  "  That  it  shall  be  lawful  for  the  said  com- 
missioners to  grant  so  much  of  the  lands  under  the  waters  of 
navigable  rivers,  as  they  shall  deem  necessary,  to  promote  the 
commerce  of  this  state,  provided,  always,  that  no  such  grant 
shall  be  made  to  any  person  whatsoever,  otherthan  the  proprie- 
tor, or  proprietors,  of  the  adjacent  land ;  and  provided,  also, 
that  every  applicant  for  such  grant  shall,  previous  to  his,  or  her, 
application,  give  notice  thereof,  by  advertisement,  to  be  pub- 
lished in  one  of  the  newspapers  printed  in  this  state,  for  six 
weeks  successively,  and  shall  cause  a  copy  of  such  advertise- 
ment to  be  put  up  at  the  court-house  of  the  county  in  which  the 
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ALBANY,     lands  lay,  so  intended  to  be  applied  for,  and  if  there  be  no 
August,  1816.   court-house  in  the  county,  then  at  such  place  as  the  conimis- 
^^"^^^^^^^^  sioners  direct;"  that,  on  the  1st  of  June,  1810,  a  certain  other 
V,  conversation  t^tis  had  between  the  parties,  of  and  concerning  a 

ToLDER.  certain  other  lot,  lying,  &c.,  containing,  &.c.,  which  lay  adjacent 
to,  and  was  in  extent,  along  the  Hudson  river,  (a  certain  navi- 
gable river  in  this  state,)  264  feet ;  that  the  defendant,  in  order 
to  induce  the  plaintiffs  to  purchase  the  said  last-mentioned  lot, 
did  affirm,  and  represent,  that  the  defendant  was  the  owner  of 
the  lot  in  fee ;  and  did,  also,  falsely,  fraudulently,  and  deceitful- 
ly, affirm,  and  represent,  that  whosoever  was  the  owner,  in  fee, 
,  of  the  lot,  would,  by  an  application  to  the  commissioners  of  the 
land-office,  under  the  act  aforesaid,  receive  a  grant  of  so  much 
land,  under  the  water  of  the  Hudson^  as  lay  adjacent  to  the  said 
lot,  and  that  he,  the  defendant,  would  assist  the  plaintiffs  in  pro- 
[  *  398  ]  curing  ''^such  grant,  in  case  the  plaintiffs  became  the  purchasers 
of  the  lot  from  the  defendant ;  and  that  the  plaintiffs,  giving 
faith  to  such  affirmation,  and  not  knowing  to  the  contrary  there- 
of, agreed  to  purchase,  &c.,  and  by  an  indenture  of  bargain  and 
sale,  the  defendant  and  his  wife  granted,  <Slc.,  together  with  aO 
and  singular,  &c.,  whereas,  in  fact,  the  commissioners  of  the 
land-office  could  not  grant  any  land,  under  water,  adjacent  to 
the  said  lot,  the*  same  having  been  long  before,  to  wit,  more 
than  twenty  years  before  that  time,  duly  granted  to  one  Alexan- 
der Colden,  and  all  the  right  of  the  people  of  the  state  was 
vested  in  the  said  ColdeUy  his  heirs  and  assigns,  all  which  prem- 
ises the  defendant,  at  the  time  of  making  the  false  and  fraudu- 
lent affirmation,  well  knew,  and  the  defendant  had  no  right  or 
title  from  Colden,  his  heirs  or  assigns,  which  he  well  knew ;  and 
so  the  plaintiffs  say,  &c.,  concludmg  as  in  the  first  count. 

The  fourth  count,  after  setting  forth  the  act  of  the  legislature, 
the  conversation  between  the  parties,  sale  and  conveyance,  as 
in  the  third  count,  stated,  that  the  plaintiffs,  on  the  1st  of  Janu- 
arvy  1813,  at  Albany,  applied  to  the  commissioners  of  the  land- 
office  for  a  grant  of  the  land  under  water,  which  application 
was  refused  by  the  commissioners,  they  having  no  right  to  grant 
the  same,  which  the  defendant  well  knew ;  and  that  the  said 
land,  under  water,  had  long  before,  to  wit,  on  the  25th  of  Jwn^, 
1743,  been  duly  granted  to  one  Alexander  Colden,  his  heirs  and 
assigns,  which  the  defendant  well  knew  ;  and  that  the  right  and 
title  to  the  same  was  out  of  the  people  of  the  state,  and  not 
vested  in  them,  which  the  defendant  well  knew.  And  so,  &c. 
The  fifth  count  stated,  that  the  defendant  was  seised,  in  fee, 
of,  <fec.,  bounded,  &c. ;  and  that,  by  the  eleventh  section  of  an 
act  concerning  the  commissioners  of  the  land-office,  and  the 
settlement  of  lands,  passed,  <&c.,  itis  enacted,  &c. ;  (asin  the  third 
count;)  that  the  Hudson  river  is  a  navigable  river,  and  thr 
owner,  in  fee,  of  the  said  lot,  was,  by  virtue  of  the  said  act 
entitled,  by  an  application  to  the  commissioners  of  the  land 
office,  and  by  conforming  to  the  directions  of  tlie  act,  to  a  graK 
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of  the  land  under  water,  adjacent  to  the  lot,  provided  the  same     ALBANY, 
had  not  been  before  granted  by  the  commissioners,  or  by  other    -A.ugust,  I8i6. 
legal  authority,  to  some  former  owner  of  the  land  adjacent  ^*^[|^^1|^^^ 
thereto,  or  other  person ;  that,  on  the  25th  of  Ji*ne,  1743,  a  pat-  v. 

ent  was  issued  by  the  colony  of  New-York,  under  the  then  ex-  Coldih. 
isting  laws,  to  Alexander  Colden,  then  being  proprietor  of  the 
*land  above  high  water,  adjacent  thereto,  in  fee,  for  a  certain  [*•  ] 
space  of  ground  under  the  water  of  Hudson  river,  100  feet  into 
the  same,  from  high-water  mark ;  the  whole  length  of  the  lands 
held  by  Colderiy  in  a  certain  tract  in  Ulster  county,  beginning 
on  the  north  side  of  Qtiassaick  creek,  and  extending  northerly 
up  Hudson^ s  river,  upon  a  straight  line,  219  chains,  being  part 
and  parcel  of  the  space  of  ground  and  soil  of  HudsorCs  river,  so 
granted  to  Alexander  Colden^  and  being  the  land  under  water 
adjacent  to  the  lot  granted  by  the  defendant  to  the  plaintiffs, 
by  reason  whereof  the  right  and  title  to  the  said  land  under 
water  was  vested  in  Alexander  Colden,  his  heirs  and  assigns, 
and  was  out  of  the  people  of  this  state,  and  could  not  be  grant- 
ed by  the  commissioners  of  the  land-office  ;  that,  at  the  time  of 
the  grievance  hereinafter  mentioned,  the  title  to  the  same  was 
vested  in  Cadwallader  R.  Colden^  and  not  in  the  defendant,  or 
any  other  person  under  him ;  that  the  piece  of  land  before  de- 
scribed was  worth  500  dollars,  but  in  case  the  land  under  the 
water,  adjacent  thereto,  had  still  been  vested  in  the  people  of 
the  state,  it  would  have  been  worth  the  sum  of  30,000  dollars ; 
that  the  plaintiffs,  believing  that  the  land  under  water  had  not 
been  granted  to  any  person,  but  was  still  vested  in  the  people 
of  the  state,  and  not  knowing  to  the  contrary  thereof,  and  be- 
ing desirous  of  purchasing  the  lot  of  land,  principally  with 
intent  to  obtain  from  the  commissioners  of  the  land-office  a 
grant  of  the  land  under  water  adjacent  thereto,  in  order  to  im- 
prove the  same  by  the  erection  of  docks,  stores,  houses,  and 
other  buildings  thereon,  afterwards,  to  wit,  on  the  Ist  of  June^ 
1810,  applied  to  the  defendant  to  purchase  the  lot  of  land  from 
him,  and  informed  him  that  they  intended,  in  case  they  pur- 
chased the  land,  to  apply  to  the  commissioners  of  the  land-office, 
for  a  grant  of  the  land  under  water  adjacent  thereto,  with  in- 
tent to  improve  the  same,  by  the  erection  of  docks,  stores, 
houses,  and  other  buildings ;  and  that  thereupon  a  conversation 
was  had  between  the  parties  of  and  oonceming  the  said  land 
under  water,  the  defendant  well  knowing  the  object  of  the 
plaintiffs  in  making  the  purchase ;  and  that  the  land,  exclusive 
of  the  right  to  obtain  a  grant  of  the  land  under  water,  was  of 
little  value ;  and  that  the  land  under  water  had  been  granted  to 
Alexander  Coldeny  and  did  not  belong  to  the  people  of  the  state, 
nor  to  the  defendant,  and  that  the  plaintiffs  could  not  obtain  a 
grant  thereof;  the  defendant,  in  order,  fraudulently,  to  procure 
^o  himself  the  moneys  of  the  plaintiffs,  and  to  defraud  them  of  [  *  400  ] 
the  same,  and  fraudulently  to  induce  them  to  purchase  the  lot 
of  land  for  a  larger  sum  than  the  same  was  truly  worth,  and  in 
Vol.  XIII.  42  389 
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order  to  have  the  plaintiffs  to  beUeve,  that  they,  by  the  pur- 
chase, would  be  enabled  to  obtain  a  grant  of  the  land  under 
water,  in  the  said  conversation,  did  fraudulently  conceal  from 
the  plaintiffs  the  fact  that  the  land  under  water  had  been  grant- 
ed to  Alexander  Colden,  and  did  not  belong  to  the  people  of  the 
state^  nor  to  the  defendant ;  whereas,  in  fact,  the  said  land  un- 
der water  had,  on  the  1st  of  Juney  1743,  been  duly  granted  to 
Alexander  Colden^  and  the  right  thereto  was  out  of  the  people 
of  the  state,  and  was  not  vested  in  them,  nor  in  the  defendant, 
but  in  one  Cadwallader  R.  Golden.     And  so,  &c. 

The  sixth  count  stated,  that  the  defendant  claimed  to  be 
seised,  in  fee,  of  a  certain  lot,  situate,  &<:.,  bounded,  &.C.,  and 
that  in  a  conversation,  &c.,  (as  in  the  first  count,)  the  defend- 
ant, to  induce  the  plaintiffs  to  purchase  the  said  lot,  did  affirm 
and  represent,  that  he  was  the  owner  of  the  lot  in  fee,  and  did, 
also,  fraudulently,  affirm  and  represent,  that  whosoever  was  the 
owner  of  the  lot,  would,  by  an  application  to  the  commissioners 
of  the  land-office,  receive  a  grant  for  so  much  land  under  the 
water  of  the  Hudson  river,  as  lay  adjacent  to  the  lot,  to  wit,  264 
feet  in  extent,  and  that  he  would  assist  the  plaintiffs  in  procuring 
such  grant,  in  case  they  became  the  purchasers  of  the  lot,  and 
the  plaintiffs  giving  faith,  &c.,  agreed  to  purchase,  &c.,  and  the 
defendant  granted,  &c.,  together  with  all  and  singular,  &c. ;  that 
the  plaintiffs,  on  the  1st  of  January  y  1815,  did  apply  to  the  com- 
missioners of  the  land-office,  for  a  grant  of  the  kmd  under  water, 
according  to  the  provisions  of  the  act  in  such  case  made,  and 
the  application  was  refused,  the  commissioners  having  no  right 
to  grant  the  same,  which  the  defendant  well  knew ;  that  it  had, 
on  the  Ist  of  June,  1743,  been  duly  granted  to  Alexander  Coldeny 
his  heirs  and  assigns,  which  the  defendant  well  knew ;  that  the 
right  to  the  same  was  out  of  the  people  of  the  state,  and  was 
not  vested  in  them,  which  the  defendant  Well  knew ;  and  that 
all  the  right  of  Alexander  Golden  was  vested  in  Gadwallader  ft. 
Goldeny  and  not  in  the  defendant,  nor  any  person  under  him, 
which  the  defendant  well  knew.  And  so,  &c.  The  plaintiffs' 
damages  were  laid  at  30,000  doltarsv 

There  was  a  general  demurrer  to  the  whole  declaration,  and 
a  joinder  in  demurrer. 

'^P,  Ruprghsy  in  support  of  the  demurrer,  contended,  1.  That 
the  false  affirmation,  and  fraudulent  conceialment)  alleged  in  the 
plaintiffs*  declaration,  related  wholly  to  property  whidi  fonned 
no  part  of  the  subject  matter  of  the  contract  set  forth,  and  could 
not,  therefore,  be  a  ground  of  action.  There  was  no  averment 
of  want  of  value,  or  deficiency  in  quality  of  the  land  sold.  If 
the  land  coveted  with  water  was  an  appurtenant,  it  passed  with 
the  land  sold ;  if  not,  there  was  no  fraud. 

2.  The  affirmations  charged  to  be  false  and  fraudulent,  were 
nothing  more  than  a  statement  of  a  public  act  of  the  legislature, 
equally  known  to  both  parties. 
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3.  The  transfer  of  the  title  from  the  state  was  a  matter  of    albany. 
public  notoriety,  and  had  ever  been  a  matter  of  record,  and    August,  isiis. 
about  which  there  could  not  be  that  kind  of  concealment  which,  ^^"^"^^^"^'^ 
in  contemplation  of  law,  amounts  to  fraud.     The  vendee  must         ^^^^^    ^ 
take  care  to  have  a  warranty ;  otherwise,  he  buys  at  his  peril.      Coldew. 
The  maxim  is,  caveat  emptor. -f  FeLf'^'^^ 

4.  The  alleged  concealment  consisted  in  an  omissioti  merely  James,  m. 
to  inform  the  plamtifTs,  whether  the  state  or  an  individual 
owned  the  land  under  water,   which,   in   either  case,   could 

only  be  obtained  by  the  plaiiitifTs,  by  purchase,  if  at  all ;  and 
there  is  no  averment  that  they  could  not  obtain  it  from  the 
present  owner,  with  equal  ease,  and  on  as  good  terms,  as 
from  the  state,  nor  is  it  averred  that  they  have  not  already  ob- 
tained it. 

5.  The  declaration  affords  no  rule  for  estimating  the  damages, 
in  case  the  plaintiff  are  entitled  to  recover. 

6.  The  whole  contract,  both  as  to  the  subject  to  be  conveyed, 
and  the  consideration,  was  reduced  to  writing,  and  contained  in 

the  deed,  which  cannot  now  be  varied  by  any  parol  evidence. J    „*  Lc^*^*^' 

JSurr,  contra.  The  Court  must  take  into  consideration 
all  the  proof  that  can  be  given  in  evidence  under  the  aver- 
ments. A  grant,  or  pafent,  for  land,  on  record,  is  not  notice 
to  a  purchaser. 

Though  a  false  affirmation  as  to  the  value  of  the  thing  sold, 
may  not  afford  ground  for  an  action,  yet  a  false  representation 
of  facts,  which  has  led  the  purchaser  to  make  an  erroneous 
estimate  of  the  value,  does  furnish  foundation  for  an  action  by 
the  purchaser.  Thus,  in  case  of  a  false  affirmation  as  to  the 
*rent,  which  lies  within  the  knowledge  of  the  vendor,  a  remedy  [  *  402  ] 
lies  against  him  for  the  fraud.<^  ^r/^^^RiH* 

So,  a  fraudulent  concealment  is  ground  for  an  action  by  the  ms. '  i^ 
party  injured ;  and  the  rule  is  the  same,  in  regard  to  fraud,  in  ^^' 
law,  as  m  equity.  II  ■   i    f«w, 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The  Ms!  6  Moi 
declaration  in  this  case  contains  six  counts,  varying  in  some  ^,  7^1  ''^"* 
small,  and  mostly  immaterial  circumstances,  the  plaintiiTs'  cause 
of  action.  To  this  declaration  there  is  a  general  demurrer, 
which  admits  the  facts  therein  stated.  If,  therefore,  any  of  the 
counts  set  forth  facts  sufficient  to  make  out  a  cause  of  action, 
the  plaintiffs  are  entitled  to  judgment.  Without  noticing  each 
count  separately,  it  will  be  sufficient  to  state,  generally,  that  the 
facts  alleged  are,  substantially,  that  a  conversation  was  had  be- 
tween the  parties  relative  to  the  purchase,  by  the  plaintiffs,  of 
the  defendant,  of  a  certain  piece  of  land  at  JNewburgh,  adjoining 
the  Hudson  river,  upon  which  conversation  the  defendant,  for 
the  purpose  of  inducins^  the  plaintiffs  to  purchase  the  same,  and 
to  enhance  the  value  thereof,  fraudulently  represented,  that  he 
was  the  owner  of  land,  and,  as  such,  had,  by  the  laws  of  the 
state,  the  privilege  of  having  a  grant  or  patent  for  the  land  under 
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ALBANY,    water,  adjoining  to  the  hind  so  to  be  sold;  and  that,  if  the 
August,  1816.   plaintiffs  would  purchase  the  land,  he  would  aid  and  assist  them 
MoNELL      ^^  obtaining  a  grant  for  the  land  under  the  water.     The  decia- 
V.  ration  states  that,  upon  such  conversation,  an  agreement  for 

CoLUiEff.  ^^  purchase  was  maide,  for  the  land,  described  by  metes  and 
bounds,  and  all  the  privileges  and  appurtenances  to  the  same 
bebnging.  It  is  then  averred  that,  many  years  before,  a  patent 
for  the  land  under  the  water  had  been  granted  to  one  Alexan" 
der  ColdeUy  and  was  then  vested  in  one  Cadwallader  R.  Colden^ 
and  was  not  in  the  people  of  this  state,  or  in  the  defendant,  and 
that  all  this  teas  well  known  to  the  defendant.  It  is  also  averred, 
that  the  principal  inducement  with  the  plaintiffs  to  purchase  the 
land  was  to  obtain  the  water  privilege,  for  the  purpose  of 
erecting  storehouses  and  docks,  and  that  the  value  of  the  land, 
without  this  privilege,  was  very  greatly  diminished;  and  that 
the  plaintiffs  had,  pursuant  to  the  directions  of  the  act  for  that 
purpose,  made  application  to  the  commissioners  of  the  land- 
office,  for  a  grant  of  the  land  under  the  water,  opposite  to  the 
[  *  403  J  *land  so  sold,  and  were  refused  the  same  by  reason  of  the  pre- 
vious grant  to  Alexander  Colden. 

These  facts  being  admitted,  by  the  demurrer,  as  true,  I  can- 
not see  why  they  do  not  show  a  good  cause  of  action.  They 
show  a  most  palpable  fraud  practised  upon  the  plaintiffs,  in  the 
sale  of  the  land,  and  by  which  fraud  they  have  been  essentially 
and  materially  injured.  If  no  representation  had  been  made 
on  the  subject,  by  the  defendant,  both  parties  would  have  been 
equally  chargeable  with  a  knowledge  of  the  law,  and  the  public 
records  of  the  state.  But,  according  to  the  declaration,  the  de- 
fendant, knowingly  and  falsely,  misrepresented  the  fact,  with 
respect  to  the  situation  of  the  land  under  the  water,  and,  if  so, 
he  is  chargeable  with  all  the  damages  resulting  from  such  false 
representation.  That  a  deed  has  been  given,  cannot  affect  the 
plaintiffs'  claim  for  the  fraud.  The  false  representation  was  not 
respecting  any  thing  to  be  included  in  the  deed,  but  with  respect 
to  a  privilege  which  the  plaintiffs  were  to  acquire,  in  conse- 
quence of  owning  the  land  on  the  shore  adjoining  the  river. 
The  law,  which  is  a  public  statute,  prohibits  the  granting  a 

Eatent  for  land  under  the  water,  except  to  the  owner  of  the 
ind  on  the  shore  adjoining  thereto.  And  it  is  a  fact  of  public 
notoriety,  that  such  grants  are  made  almost  as  matter  of  course, 
and  without  any  consideration,  except  the  mere  patent  fees* 
One  count  in  the  declaration  contains  an  avennent  tliat  the  land, 
without  this  privilege,  would  not  be  worth  more  than  500  dollars, 
but  that,  virith  the  privilege,  it  would  be  worth  30,000.  The 
declaration  gives  a  rule  of  damages  as  certain  as  any  declaration 
in  such  case,  founded  upon  fraud,  can  give.  It  states  the  facts, 
and  the  damages  arising  therefrom  are  matter  of  inquiry  upon 
the  trial.  What  is  the  value  of  the  privilege  of  which  the  plain- 
tiffs are  deprived,  may  be  matter  of  uncertainty ;  but  the  value 
of  the  land  sold,  independent  of  this  privilege,  may  be  easily 
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ascertained,  and  the  difference  between  that  and  the  price  paid     albani', 
ought,  at  all  events,  to  be  refunded.    But  the  extent  of  the    '^"ff*"^  i^^^ 
damages,  or  the  rule  by  which  they  are  to  be  ascertained,  are  ^""bbadleT^ 
not  now  subjects  of  inquiry.    If  the  action  can  be  sustained  v. 

under  such  a  state  of  facts,  that  is  sufficient  for  the  present ;  and,  Owkbuouot. 
in  my  judgment,  it  can  be  maintained.  The  facts,  as  stated, 
clearly  show,  that,  by  the  false  and  fraudulent  misrepresentations 
of  the  defendant,  the  plaintiffs  have  been  deceived,  and  mate- 
rially ^injured.  (6  Johns.  Rep.  182.  13  Johns.  Rep.  226.  4  [  *  404  ] 
Taunt.  786.)  I  am,  accordingly,  of  opinion,  that  the  pLdntiffs  are 
entitled  to  judgment. 

Judgment  for  the  plaintiffs. 


Bradley  against  Osterhoudt. 

THIS  was  an  action  of  covenant.  The  declaration  contained  Wbere  the 
two  counts.  The  first  count  set  forth  an  agreement  made  the  fen^if  eoxc* 
8th  of  August  J  1811,  by  which  the  defendant  covenanted  that,  >»°t/  assigns  a 
provided  toe  plaintiff  should,  on  or  before  the  first  of  May,  1813,  GSlcT'a  ceno 

Sj  him  the  sum  of  1,800  dollars,  he  would,  by  the  said  Ist  of  raipiea  of  per- 
ai/y  convey  to  the  plaintiff,  by  good  and  sufficient  deeds,  a  8uhig?be  words 
full  and  unencumbered  title,  and  with  the  usual  covenants  of  oftbecovcuaut, 
seisin  and  warranty,  extending  to  the  title,  and,  also,  to  the  Jii^dcmurrer"*^ 
quantity  of  land  in  the  agreement  afterwards  stated,  a  house     So,  where  the 
and  certain  lands  described  in  the  agreement ;  and  covenanted,  convey^a^farn? 
also,  that  he  would  not,  in  the  mean  time,  cut  any  wood  or  tim-  and  ihepiaiuuir 
ber  from  the  lands,  except  for  firewood,  and  that  he  WQuld  not  bJI'Sh,thai,bc- 
feed  the  lands  in  the  spring  of  the  year  1813,  and  that  he  would  fo^   executing 
not  remove  the  straw  and  manure  made  thereon,  nor  work  any  lh^^°deS"ani 
quarries  on  the  land ;  and  the  plaintiff,  on  his  part,  covenanted  removed   from 
to  pay  the  sum  of  2,937  dollars  and  60  cents,  1,800  doUars  of  cidcr^miTwhich 
which  was  to  be  paid  on  or  before  the  1st  of  Mai/y  1813,  another  J^^^""?®^^'*  }^ 
part  of  which  was  to  be  paid  by  satisfying  a  mortgage  on  the  defendanVmua^ 
land,  and  indemnifying  the  defendant  therefrom,  and  the  residue  ■°!'^^  ^b^*'*^"h 
to  be  paid  at  subsequent  specified  periods ;  and  that  the  plain-  ^signed,  ('^f ^ 
tiff  would  secure  the  performance  of  his  contract,  by  a  mortgage 
of  the  lands  to  the  defendant.    The  plaintiff  then  averred  per- 
formance of  the  covenants  in  the  agreement  contained,  on  his 
part  to  be  performed,  and  that  the  defendant  had  executed  a 
conveyance  in  pursuance  of  the  agreement,  and  then  assigned 
two  breaches ;  first,  that  there  were,  long  before,  and  at  the  time 
of  the  date  and  execution  of  the  agreement,  to  wit,  on  the 
8th  of  August,  1807,  standing  on  the  farm,  and  annexed  to  the 
freehold,  and  making  part  of  the  farm,  a  cider-mill,  and  a  cider- 
press,  and  all  the  parts  and  apparatus  for  grinding  apples  and 
*'making  cider,  the  whole  covered  by  a  thatched  roof,  and  being      [  *  405  ] 

(a)  V-  *e  Hooserelt  v.  Heir*  of  Fulton,  7  Cow.  Rep.  71.    Abbott  v.  Allen,  U  Johns, 
Rep,%lS. 
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AI.BANY,     of  the  value  of  100  doUftrs ;  and  that,  on  the  22d  of  Decemhef^ 
August,  1816.   1812,  the  defendant  removed  the  same  from  the  farm  to  some 
^^^^^^'  place  unknown  to  the  plaintiff,  and  never  hath  returned  the 
V.  same  to  the  farm  or  to  the  plaintiff,  and  so  the  plaintiff  saith, 

OrrxRKouDT.  ^jj^^  ^^  defendant  hath  not  conveyed  the  farm  to  him  accord- 
ing to  the  true  intent  and  meaning  of  the  said  covenant  and 
agreement.  The  second  breach  vtras  for  carrying  away  fifteen 
ImuIs  of  straw,  made  on  the  farm. 

In  the  second  count,  the  plaintiff,  after  stating  the  agreement, 
and  averring  performance  of  the  covenants  on  his  part,  assigned, 
for  breach,  the  removal  of  the  cider-mill,  (vess,  and  appurte- 
nances. 

The  defendant  craved  oyer  of  the  agreement,  and  pleaded, 
that,  by  the  1st  of  JUay,  1813,  he  did  convey  to  the  plaintiff, 
by  a  good  and  sufficient  deed,  a  full,  unencumbered  title,  and 
with  usual  covenants  of  seisin  and  warranty  extending  to  the 
title,  and,  also,  to  the  quantity  of  the  land  in  the  agreement 
specified,  excepting  such  encumbrances  as  are  therein  excepted ; 
and  that  he  did  not  cut  any  wood  except  for  firewood ;  and 
that  he  did  not  feed  the  lands  in  the  spring  of  1813 ;  and  that 
he  did  not  remove  from  the  farm  the  straw  and  manure  made 
thereon,  nor  work  any  quarries  on  the  land. 

To  this  plea  there  was  a  general  demurrer  and  joipder. 

C  JET.  Ruggles,  in  support  of  the  demurrer.  IJe  cited  Cro. 
Eliz.  7.  1  Sid.  48.  3  Com.  Dig.  Condition  (M.)  I  Hen. 
Bl  270.  Com.  Dig.  Pleader,  (C.)  58.  10  Johns.  Rep.  267. 
1  Hen.  Bl.  258,  259.    3  East,  38. 

/.  TdUmadge,  contra.  He  cited  3  East.  38.  6  Johns.  Rep, 
5.  Howes  V.  Barkery  3  Johns.  Rep.  576.  HaughtaUing  r. 
Lewis,  10  Johns.  Rep.  297. 

Per  Curiam.  This  is  an  action  of  covenant  upon  articles  of 
agreement,  by  which  the  defendant  covenanted  to  convey  to 
the  plaintiff,  by  a  good  and  sufficient  deed,  a  full,  ynencumbered 
title  to  a  farm  and  piece  of  land  therein  specified.  The  plain- 
tiff, in  his  declaration,  assigns,  as  a  breach  of  the  covenant,  that 
the  defendant,  after  the  making  ajud  execution  thereof,  and  be- 
fore the  giving  of  the  deed,  removed  from  the  premises  a  cider- 
f  ^  406  ]  mill,  *which  is  averred  to  have  been  annexed  to  the  freehold, 
and  making  a  part  of  the  farm,  and  so  the  defendant  hath  not 
conveyed  to  hun,  the  plaintiff,  the  said  farm  of  land,  acco>rding 
to  the  true  intent  and  meaning  of  the  said  covenant.  The  de- 
fendant, after  craving  oyer  of  the  agreement,  pleads,  that  he  did, 
within  the  time  therein  specified,  convey  to  the  plaintiff,  by  a 
good  and  sufficient  deed,  a  full,  unencumbered  title  to  the  land 
in  the  said  articles  specified.  To  which  plea  there  is  a  gen- 
eral demurrer.  This  plea  is  bad.  A  particular  breach  hav- 
ing been  assigned  in  the  declaration,  the  plea  should  have  an- 
swered it.  Whether  the  covenant  to  convey  the  farm  would 
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abo  embrace  the  cider-mill,  might  depend  on  circumstances,     albany, 
When  the  declaration  avers,  that  it  was  annexed  to  the  freehold,    Augru^i,  isis. 
and  making  a  part  of  the  farm,  the  plea  should  have  answered  ^^'^^^^^^^ 
this  breach.    If  the  defendant  relied  on  the  acceptance  of  the  v. 

deed  as  a  fulfilment  and  discharge  of  the  covenant,  he  ought  to       ^^^^^b. 
have  so  pleaded.    The  general  plea  of  performance  is  not  a 
sufficient  answer  to  the  special  breach  assigned.    The  plaintiff 
is,  accordingly,  entitled  to  judgment,  with  leave,  however,  to  the 
defendant  to  amend  his  plea* 

Judgment  for  the  plaintiff. 


Jackson,  ex  dem.  Preston  and  others,  against  Smith. 

THIS  was  an  action  of  ejectment  for  lot  No.  7,  in  the  town-  ^^^J*^  Jj^ 
ship  of  Ovidy  and  was  tried  at  the  Seneca  circuit,  in  June^  1815^  inVpurciiBsed^a 
before  Mr.  Justice  Fiui  Ness.  ^^^^^'^S^ 

The  lessor  of  the  plaintiff  gave  in  evidence  the  letters  patent  fo^fhewiMieiot, 
for  lot  No.  7,  in  Orirf,  to  Jacob  Van  G  elder,  bearing  date  the  »  ^^^^  JJS 
13th  of  September,  1790,  to  which  was  attached  a  certificate  f^Sir  to'  be 
from  the  secretary  of  state,  that  the  patentee's  name  was  entered  ^  ^^  ©^  ^ 
in  the  ballot-book,  and  that  he  was  described  as  a  dead  soldier,  ^  entered  bio 
formerly  belonging  to  the  5th  remment,  (Godwin* s  *company,)  [  *  407  ] 
and  that  from  the  list  of  dead  soldiers,  on  file  in  the  omce,  it  f**'^^®"^^" 
appeared  that  the  patentee  died  the  18th  of  Jamiary,  1779.         ^   it   aAer' 

The  plaintiff  proved  that  the  patentee  served  a^  a  soldier  in  wardsappeared 
the  NeiO'York  line  of  the  army,  and  died  about  18  months  bad  tide ^^ne 
before  the  end  of  the  revolutionary  war,  and  left  nine  children,  ^^^  part  of  the 
to  wit,  Jacoby  (the  eldest,)  Reubeny  WiUiamy  Elijahy  Mary,  ^^  ^  "^ 
Abigaily  Elizabeth,  Mercy,  and  Sally,  all  of  whom  were  born  "^^  *^«  jr» 
before  their  father  enlisted  as  a  soldier.  tiw  character  of 

The  pldntiff,  also,  gave  in  evidence  a  deed  from  Jacob,  Wil-  ^  defendant'a 
liam,  and  Elijahy  three  of  the  children  of  the  patentee,  to  WiU  ^^^v^t  Its 
liam  Prestony  for  the  lot  in  question,  dated  the  15th  of  diarchy  ^»n?  adverse; 
1798,  for  the  consideration  of  1,000  dollars,  and  recorded  the  be  deemed**u> 
14th  of  May,  1798;  also,  a  deed  from  William  Prestony  for  the  u^J^^his^d^ 
same  lot,  to  David  Matthews,  dated  the  4th  of  October y  1798,  ^  sole  owner  in 
for  the  consideration  of  1,500  dollars,  and  recorded  the  27th  of  feeoftbewboio 
June,  1799 ;  also  the  last  will  of  David  Matthews,  dated  the  i>o8session  of 
29th  of  August,  1810,  by  which  he  devised  an  undivided  moiety  ^^1^^^  *,P^' 
of  the  lot  to  John  Matthews,  his  only  son,  and  the  remaining  deed  for  the  en- 
moiety  to  his  son  John,  and  to  Robert  Morris,  and  Garrit  **^uou/ViS^^" 
Wendell,  in  trust,  for  certain  purposes  stated  in  the  will ;  and,  the  ^9^]  is 

adverse  to  the 

rightful  uwrners, 

though  teiuuts  in  common  with  the  grantor ;  and  a  subsequent  deed  executed  by  them,  during  such  adverse 

possession,  is  inoperative  and  void^  and  subsequent  releases  by  them  to  the  grantor  of  the  ducndant,  or  the 

person  unaer  whom  he  derives  title,  enure  to  the  benefit  of  the  defendant,  (a) 

A  person  in  possession  of  land  clatming  title,  may  purchase  in  an  outstanding  title,  to  protect  that  pos« 


session. 


(a)  vide  TuttU  y.  JackwH,  6  Wendell,  213.    Jaekeon  v.  Winslou,  Jackson  y.  Cody,  9  Cowen,  IS.  140 
Bupra.  316. 
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ALBANY,     ako,  a  deed  from  Eluuh  Van  Gelder^  David  Van  Gelder^  and 

August,  1816.  Abigail  bis  wife,  SoUmon  Van  Gelder,  and  Mercy  his  wife, 

^'"^^^^^^  Elizabeth  Philo,  Sally  Van  Gelder,  and  Joseph  Van  Gelder^ 

y.  and  Mary  his  wife,  to  William  Pretton,  for  the  same  lot,  dated 

Smith.       February  the  13th,  1798,  and  recorded  the  15Ui  of  May,  1814- 

The  defendant  gave  in  evidence,  1.  A  deed  from  Reuben 

Van  GeUer,  styling  himself  administrator  and  heir  of  Jacob 

Van  Gelder,  to  Si^hen  Thame,  dated  the  13th  of  October, 

1791,  for  lot  No.  7,  m  Ovid,  for  the  consideration  of  40  dollars ; 
the  deed  was  recorded  the  16th  oi  September,  1813,  and  con- 
tained no  mention  of  any  order  of  the  Court  of  Probate,  or  of  a 
surrogate,  to  authorize  the  sale.  2.  A  deed,  with  warranty, 
from  Stephen  Thorne  to  Peter  Smith,  for  the  same  lot,  for  the 
consideration  of  140  pounds,  dated  the  14th  of  February,  1794, 
recorded  the  17th  of  December,  1795.  The  admission  of  this 
deed  was  objected  to,  because,  in  the  certificate  of  acknowledg- 
ment endorsed,  it  was  not  stated  that  the  judge  before  whom  it 
was  taken  had  personal  knowledge  of  the  grantor,  or  had  re- 
ceived satisfactory  proof  of  his  identity ;  but  the  objection  was 

j  *  408  ]  ♦overruled.  3.  A  quit-claim  deed  from  Jacob,  fyilliam,  and 
Elijah  Van  Gelder,  to  Reuben  Van  Gelder,  for  the  consideration 
of  16  pounds,  dated  the  7th  of  January,  1792,  proved  the  6th 
of  May,  1791,  by  Stephen  Thome,  a  subscribing  witness,  and 
recorded  the  25th  o!  January,  1802.  4.  A  quit-claim  deed  of 
the  same  lot  from  Sarah,  Mercy,  Mary,  and  Abigail  Van  Gc'- 
der,  and  Elizabeth  Wichill,  to  ticuhen  yan  Gelder,  for  the  con- 
sideration of  5  dollars,  dated  the  22d  of  January,  1812.  5.  A 
deed  from  Solomon  Van  Gelder,  Elijah  Van  Gelder,  and  Joseph 
Van  Gelder,  to  Reuben  Van  Gelder,  of  the  same  lot,  for  the 
consideration  of  5  dollars,  dated  the  19th  of  August,  1813 ;  and, 
6.  A  deed  froni  Peter  Smith,  the  elder,  to  the  defendant,  dated 
the  8th  o[  December,  1807,  for  214  and  one  fourth  acres,  part 
of  the  said  lot. 

The  defendant  proved  that  he  ahd  his  father  had  lived  on  the 
lot  24  years ;  and  the  witness  stated  that  in  July  or  August, 

1792,  Stephen  Thorne  came  to  his  house,  and  said  he  owned 
the  lot,  and  the  witness  went  with  him  to  the  lot,  when  TTiome 
told  the  defendant  and  his  father,  that  he  owned  the  lot,  and 
the  father  of  the  defendant  then  purchased  the  lot  of  Thome, 
but  the  witness  did  not  know  whether  a  deed  wdis  given,  or  how 
the  business  was  done.  It  was  further  proved,  on  the  part  of 
the  defendant,  that,  when  Preston  first  attempted  to  purchase 
the  lot  of  the  heirs  of  the  deceased  soldier,  he  was  told  that 
Retd}en  had  sold  the  lot  to  TAorwe.  The  witness  saw  Thome 
pay  money  to  Reuben,  and  all  the  other  heirs  received  a  share 
of  the  money ;  but  the  witness  did  not  know  whether  they  were 
present  at  the  sale  to  Thome. 

A  verdict  was  taken,  by  consent,  for  the  plaintiflT,  subject  to 
the  opinion  of  the  Court  on  the  above  case. 
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Wendelly  for  the  plaintiflT,  contended,  !•  That  the  deed  from     Albany, 
Reuben  Van  Gelder  to  TRomc,  passed  only  the  share  of  ReiAen,    August,  i8i6. 
or  one  ninth  part  of  the  lot,  or  of  the  rights  of  his  father  as  a      jacksok 
soldier.     The  first  section  of  the  actf  concerning  the  military  v. 

landsy  declares,  all  lands  patented  to  officers  and  soldiers,  Smith. 
who  have  died  previous  to  the  27th  of  March,  1783,  to  have  ^\^{  ^  '' 
been  vested  in  them  at  the  time  of  their  deaths  respectively ; 
and  the  7th  section  provides  that  the  act  regulating  descents 
shall  apply  to  and  govern  all  cases  provided  for  in  the  first  sec- 
tion, except  where  the  lands  were,  on  the  5th  of  April,  1803, 
♦held  by  bona  fide  purchasers  or  devisees  under  any  person  [  *  409  ] 
who  would  have  been  heir  at  law  of  the  patentee,  if  that  pro- 
vision had  not  been  made.  The  children  of  Jacob  Van  G elder y 
the  patentee,  took  as  tenants  in  common,  and  the  lot  was  not 
held  by  Jacob,  as  the  eldest  son  and  heir  at  law  of  his  father. 
Again ;  Reuben  described  himself  as  the  administrator  and  heir 
of  Jacob.  As  administrator,  he  could  have  no  right  to  convey. 
As  heir  of  Jacob,  (not  being  the  eldest  son,)  he  could  be  entitled 
only  to  one  ninth.  The  entry  of  Thome,  under  the  deed,  was 
pnly  as  tenant  in  common,  claiming  one  ninth ;  so  there  could 
be  no  adverse  possession. 

2.  The  deed  from  Jacob,  William,  and  Elijah,  to  Revhen,  of 
the  17th  of  January,  1792,  was  antedated  and  void.  Nothing 
was  seen  or  heard  of  this  deed  until  nine  years  after  its  apparent 
date,  when  it  was  proved  by  Stephen  Thome ;  but  that  deed 
could  enure  to  the  use  of  the  grantee  only. 

3.  The  prior  registry  of  the  deed  to  William  Preston  would 
destroy  the  operation  of  that  deed ;  for  there  is  no  evidence  of 
a  notice  to  Preston  of  its  execution.     Such  notice  must  be  di- 

rect  and  positive  4  JUirtZZ: 

Again;  an  adverse  possession  makes  a  conveyance  by  the  Rep,w. 
person  out  of  possession  void  as  against  third  persons;   and 
though  such  adverse  possession  may  prevent  the  operation  of 
the  deed  so  as  to  eoable  a  person  to  recover  in  the  name  of  the 
grantee,  yet  the  title  remains  good  in  the  grantor.<^     Outstand-  jj^jjjj^^  ^3 
ing  titles  may  be  purchased  in,  to  support  a  title.  ||  Jokns.    Ctue», 

101.     Williams 

E.  Williams,  contra.  The  defendant  and  his  father  have  en-  v.  Jac/uon,^ 
joyed  the  premises,  under  a  claim  of  title,  for  twenty  years  be-  ^jj^on  v. 
fore  bringing  the  action.  x>motu,        9 

Joftns,  Kep,  65. 

Wendell.  The  fact  is,  as  will  appear  from  the  pleadings,  -^^  T; 
though  not  stated  in  the  case,  that  the  suit  was  commenced  six  jokrJ.Rep.ia^, 
months  before  the  statute  could  attach. 

WUliams.  If  the  possession  was  adverse  in  1798,  at  the  time 
the  deeds  were  given,  under  which  the  defendant  claims,  those 
deeds  are  void.  Now,  the  fact  is,  that  the  defendant  and  his 
father  were  in  possession  in  1794,  under  the  deed  of  Thome,  to 
whom  Reuben  Van  Gelder  had  conveyed.  There  was,  there- 
fore, *a  legal  incapacity  in  any  person  out  of  possession  to  con-      [  *  410  ] 

{a)  3  R.  8. 195. 
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ALBANY,     vey  the  lot.    No  matter  what  was  the  character  or  extent  of 
^^^J^J^^l^  the  conveyance  from  Retiben  Van  Gelder  to  Thome,  if  the  dc- 
jAcxioif      fendant  purchased  the  fee  of  the  whole  lot,  and  held  it  as  tenant 
V.  in  fee  of  the  whole.     He  has  continued  in  possession ;    the 

Smith.  j^^j^  ^£  Jacob  were  not  in  a  situation  to  make  a  legal  convey- 
ance; Reuben,  the  grantor,  claimed  to  be  heir  to  his  fether, 
who  died  in  1779,  when,  by  the  law  of  the  state,  as  it  then  ex- 
isted, the  oldest  son  took  the  whole  estate  as  heir  at  law.  The 
f>06ses8ion  taken  under  this  deed  was  a  possession  of  the  whole. 
The  antedating  of  the  deed  of  the  7th  of  January,  1792,  if  it 
were  proved,  would  not  be  material  here;  but  tnere  was  no 
proof  of  the  fact. 

The  prior  registry  of  the  plaintiff's  deed  can  have  no  effect ; 
if  it  was  void  in  its  creation,  it  can  gain  no  preference  by  a  regis- 
try. Then  the  defendant  shows  that  he  has  the  title  of  the 
heir  at  law  of  the  patentee,  and  continued  possession  under  it. 

Again  ;  the  7th  section  of  the  statute  relative  to  military  lands, 
as  to  the  application  of  the  statute  of  descents,  excepts  the  case 
of  bona  fide  purchasers  holdingon  the  5th  of  April,  1803.  Now, 
at  that  time,  the  father  of  the  defendant  was  a  bona  fide  purcha- 
ser in  possession. 

In  Jackson  v.  Detnont,  it  was  held,  that  a  release  from  the 

lessor,  after  issue  joined,  in  an  action  of  ejectment,  will  protect 

the  defendant  against  the  lessor ;  and  in  Jackson,  ex  dem.  J?on- 

t  J2  .WkfM.  nel  fy  Goodyear,  v.  Foster, \  it  was  held  that  the  plaintiff  could 

fm^  es'  £ia,  ^ot  recover  on  the  demise  of  a  lessor,  who  had  released  his  in- 

5?*^'^  , .  ^'  terest  to  the  defendant. 

8harp,9Johm, 
Rep.  163. 

Van  Vechten,  in  reply,  contended,  that  the  character  of  the 
possession  of  the  defendant  and  his  father,  since  1794,  must  be 
m  conformity  to  the  title  they  then  acquired ;  and  whatever  may 
be  the  form  of  the  deed  from  Thome,  if  he  could  convey  only 
an  undivided  ninth  part,  the  conveyance  must  be  construed,  and 
take  effect,  according  to  the  rights  of  the  grantor.     The  grantor 
did  not  describe  himself  as  heir  at  law,  but  only  as  adminis- 
trator and  heir.    When  a  person  having  right  enters  into  pos- 
session of  land,  the  law  intends  that  he  entered  according  to  his 
right.    Then,  he  insisted,  the  character  of  the  possession  of  the 
defendant  was  that  of  a  tenant  in  common  of  one  ninth  part ; 
and  so  *could  not  be  adverse  to  the  other  heirs,  or  the  tenants 
in  common  of  the  remaining  eight  parts.    It  appears  from  the 
Nisi  Prius  record,  that  the  process  was  returnable  in  January, 
1812,  so  that  the  statute  of  limitations  could  not  prevail.    The 
Court  will  go  far  to  protect  the  rights  of  tenants  in  common 
t  Van  Dyek  from  an  ouster  by  an  adverse  possession  under  a  co-tenant.J 
\  Vosbm^\      Again ;  in  Jackson,  ex  dem.  Potter,  v.  Hubbard,^  this  Court 
Caines't  Rep.  held,  that  under  the  act  of  the  8th  of  January,  1794,  for  the 
^6    Coma's  '^g^^try  of  deeds  in  the  military  tract,  a  prior  deed  not  deposited 
Rqf.  as.  in  the  clerk's  office  was  void  against  a  subsequent  bona  fide  pur- 

chaser, whose  deed  had  been  deposited.    The  defendant  was 
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bound  to  take  notice  of  the  deed  to  Preston;  whatever  \8  suffi-     albany, 
cient  to  put  a  party  on  inquiry  is  good  notice.     Where  a  pur-    AugMt,j8i6. 
chaser  cannot  make  out  a  title  but  by  a  deed  which  leads  him 
to  another  fact,  he  shall  be  presumed  to  know  that  fact-f 

Again ;  a  sound  construction  of  the  act  of  1803  decides  the       Smith. 
character  of  the  possession.     It  provides  for  a  compensation  for  j^^  *i55^ 
improvements  made  by  settlers  under  color  of  title.     The  pos-  Ck/Cat.  iis. 
session  is  to  be  transferred  to  the  true  owner,  on  making  pay- 
ment for  the  improvements.     This  shows  that  the  legislature  in- 
tended to  protect  the  titles  to  lands  und^r  deceased  soldiers,  and, 
at  the  same  time,  to  protect  those  who  entered  under  color  of 
title ;  thus  doing  justice  to  all  parties,  and  giving  the  land  to 
its  true  owner. 

• 

Yates,  J.,  delivered  the  opinion  of  the  Court.  The  impor- 
tant inquiry  in  this  cause  is,  as  to  the  character,  duration,  and 
effect  of  the  defendant's  possession ;  and  it  involves  the  follow- 
ing questions:  1st.  Whether  the  premises  have  been  held  ad- 
versely for  20  years  before  suit  brought ;  and,  2d.  If  adverse, 
(although  not  for  that  period,)  what  the  l^al  operation  of  such 
possession  is,  with  regard  tome  conveyances  introduced  by  both 
parties,  as  evidence  of  titie. 

The  deed  of  September,  1791,  from  Reuben  Van  G elder  to 
Stephen  Thome,  for  the  whole  lot,  cannot  control  the  possession 
of  the  defendant,  and  of  his  father,  so  as  to  make  it  the  entry 
and  possession  of  a  tenant  in  common,  merely  because  it  gave 
title  to  no  more  than  one  ninth  part  of  the  lot. 

The  grantor  in  this  deed  states  himself  to  be  the  heir  of  the 
patentee,  and  the  conveyance  is  for  the  whole  lot ;  and  it  may 
well  be  inferred,  that  Thome,  at  the  time,  supposed  that  it  gave 
♦him  title  to  that  extent,  and  that  he  purchased  accordingly.  It  [  *  4 12  J 
afterwards  appearing  that  Reuben  was  a  younger  son,  could  not 
alter  the  nature  of  Uie  defendant's  possession.  If  Reuben  had 
been  the  heir  at  law  of  Jacob  Van  Gelder,  the  soldier,  Thome, 
would  have  held  the  whole  lot  under  the  statute  of  the  5th  of 
April,  1803,.  as  a  bona  Me  purchaser. 

The  conduct  of  ileuAcn,  subsequently  to  the  conveyance  made 
by  him,  confirms,  in  a  great  degree,  what  has  been  stated  to 
have  been  the  intention  of  all  the  parties  when  it  was  executed. 
The  consideration  received  was  divided  between  all  the  children. 
They,  therefore,  supposed  the  sale  made  by  Reuben  sufficient 
to  pass  the  entire  lot,  or  they  never  would  have  accepted  of 
their  proportion  of  the  consideration  received  for  it ;  and  Thome, 
supposing  himself  to  have  obtained  a  good  title,  did  not  hesitate 
to  dispose  of  it  to  a  person  who  entered  as  owner  of  the 
whole  lot. 

If,  therefore,  it  is  conceded,  that  Reuben* s  deed  conveyed  one 
iunth  part  only  to  Thome,  and  that  if  he  had  entered  under  it, 
such  entry  would  have  been  according  to  his  right  as  tenant  in 
common,  and  that  his  co-tenants  could  not  have  been  disseised, 

339 


41 S  CASES  IN  THE  SUPREME  COURT 

ALBANY,     becauje  the  possesion  would  not  have  been  adverse  to  their 
.^^^^j!^^  righta ;  still,  this  cannot  change  the  character  of  tlie  defendant's 
jACKfOK      possession,  nor  the  previous  possession  of  his  father.     Neither 
V.  of  them  had  any  knowledge  or  this  deed.  The  father  purchased, 

Smith.  j^y  warranty  deed,  from  T*home,  who  represented  himself  to  be 
the  sole  proprietor  of  the  lot.  As  early  as  July  or  August, 
1792,  while  the  defendant's  father  was  on  the  lot,  Thome  went 
to  view  it,  and  avowed  himself  to  be  the  owner,  and  sold  it  for 
140/.  From  that  period,  in  strictness,  the  adverse  possession 
commenced.  At  all  events,  it  ccHnmenced  from  the  date  of 
Thome^s  deed  to  the  elder  &nith,  which  was  in  February ^  1794. 
It  is  evident,  therefore,  that  the  doctrine,  in  relation  to  the  pos- 
session of  tenants  in  common,  does  not  apply  to  this  case.  It 
might  as  well  be  urged  as  applicable  to  a  conveyance  made  by 
a  stranger,  of  any  hnds  held  in  common.  And  it  will  not  be 
questioned,  that  the  possession  of  a  purchaser  under  such  a  deed, 
given  without  right  on  the  part  of  the  grantor,  would,  notwith- 
standing, be  adverse  to  the  rightful  owners,  although  held  by 
them  in  common.  But,  in  the  present  case,  no  such  tenancy 
did,  in  fact,  exist.  The  patent  had  issued  to  a  deceased  soldier ; 
and  it  may  well  be  questioned,  whether  an  equitable  title,  even, 
[  *  413  ]  *could  pass  to  his  children.  The  statute  to  regulate  descents 
as  to  property,  in  that  situation,  was  not  passed  until  nine  years 
subsequent  to  the  sale  made  by  Th<yme  to  the  father  of  the  de- 
fendant ;  so  that  the  possession  taken  by  him  must  be  deemed 
adverse  to  all  the  world.  (Jackson  v.  nheeler^  10  Johns.  Rep. 
166.     Jackson  v.  Foster,  12  Johns.  Rep.  490.^ 

It  is  not  stated  in  the  case  at  what  time  tms  suit  was  com- 
menced, but  the  plaintiff's  counsel,  in  the  course  of  the  argu- 
ment, mentioned,  that  it  appeared  from  the  files  in  the  clerk's 
office,  that  the  declaration  was  r^umablein  January  term,  1812. 
If  that  is  so,  the  possession  has  not  been  adverse  for  a  period 
sufficient  to  bar  the  plaintiff's  right  to  recover  on  that  ground  ; 
for,  before  Theme  went  to  view  the  lot,  it  is  not  pretended  that 
Smith  claimed  it,  or  that  he  held  it  in  the  right  of  any  one.  He, 
doubtless,  during  that  period,  possessed  it  as  a  mere  intruder ; 
but  the  adverse  possession,  subsequent  to  February,  1794,  when 
he  had  purchased  it  from  Thome,  who  then  assumed  to  claim 
the  whole  lot,  and  having  taken  his  warranty  deed,  was  suffi- 
cient to  defeat  the  conveyances  obtained  by  William  Preston  in 
1798.  The  conduct  of  Thome,  afterwards,  could  not  alter  the 
operation  of  this  possession.  There  is  no  evidence  that  Smith 
had  any  knowledge  of  it ;  and  such  conduct  may  well  be  attrib- 
uted to  the  interference  of  Preston  with  Uie  title,  because  the 
lot  had  been  conveyed  by  a  warranty  deed  to  the  elder  Smith, 
•  so  that  Thome  was  interested  in  securing  Smithes  possession. 
The  deeds,  then,  from  WiUiam  Van  Gelder,  Jacob  Van  Gelder, 
and  Mijah  Van  Gelder,  to  William  Preston,  of  the  15  th  of 
March,  1798,  and  of  the  other  children  to  him,  dated  the  pre- 
ceding February,  being  rendered  inoperative,  the  plaintin,  of 
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course,  cannot  be  benefited  by  the  demises  of  William  Preston^ 
John  MatthewSy  Robert  Morris^  and  Garrit  JVendeU,  and  the 
conveyances,  subsequently  executed  by  ail  the  children  to  Reu- 
ben, must  enure  to  the  benefit  of  the  defendant,  who  held  under 
Reuben,  through  Thome ;  because  the  facts  in  the  case  sufli- 
ciently  show,  that  those  conveyances  were  obtained  for  the 
purpose  of  granting  or  securing  Thome^s  title  under  Reuben ; 
and  Smith  being  Thome's  grantee,  he,  and  those  claiming  under 
him,  had  a  right  to  protect  themselves  under  a  title  thus  olv 
tained,  in  the  same  manner  as  though  he  had  purchased  from 
the  children  himself.  It  is  an  established  rule  of  law,  that  a 
party  in  possession  claiming  title,  may  purchase  in  an  outstand- 
ing title.  (Jacksony  *ex  aem.  Humphrey,  v.  Given,  8  Johns. 
Rep.  139  1  Johns.  Cases,  81.  5  Johns.  Rep.  489.  8  Johns. 
Rep.  479.  12  Johns.  Rep.  207.)  There,  therefore,  can  be  no 
recovery  on  tiie  demise  of  the  other  chikifen  of  the  patentee,  as 
they  have  parted  with  their  right  in  the  premises  to  Reuben, 
which,  as  before  stated,  enures  to  the  benefit  of  his  grantee 
and  those  claiming  under  him.  The  defendant  is  entitled  to 
judgment. 


Van  Ness,  J.,  dissented. 


ALBANY, 

August,  1816. 

Vah  Brvvt 

V. 
SCHKlfCK. 


[*414] 


Judgihent 


Van  Brunt  and  another  against  Schenck. 


THIS  was  an  action  of  trespass  for  seizing  and  taking  a  ^^^^^ 
schooner  ceUed  the  Nancy,  agsdnst  the  defendant,  who  is  sur-  ^ized  br  aa 
veyoi  of  the  port  of  New-To^.  At  a  former  trial  of  this  cause,  officer  of  the 
a  verdict  had  been  found  for  the  plaintiflT,  which,  in  August  Xrthe*  "^   ' 


seonre, 
an 


term,  1814,  was  set  aside,  and  a  new  trial  granted,  (see  11  J2S^*fih* 
Johns.  Rep.  377.)  and  the  cause  was  again  brought  to  trial  at  tbontyyettedili 
the  New- York  sittings,  in  April,  1814,  before  Mr.  J.  Van  Ness,  him,  and  Ae 
It  was  stated  in  Ae  libel  filed  in  the  District  Court  of  the  ][^ued  inibe 
United  States  against  the  schooner  Nancy,  that  the  defendant,  ^'^^^^S*'*' 
on  the  6th  of  October,  1809,  seized  the  vessel  as  forfinted  to  the  of^  ^^^^1^^ 
use  of  the  United  Stettes.  It  was  proved,  on  the  part  of  the  ^^^^^!^' 
plaintiflT,  that,  while  the  Nancu  was  so  under  seizure,  the  defend-  thoaghUabiefor 
ant  admitted  that  he  had  used  the  vessel  in  transporting  his  fur-  ^  /Sj*^" 
niture,  from  his  house  at  HelUGate,  to  New^YorJc,  and  ofiered  ^(^ted^  'by 
to  pay  the  plaintifls  for  the  use  of  her,  but  they  declined  accept-  ^  certifiMte, 
ing  any  payment  for  the  use  of  her,  and  referred  the  defendant  made  a  uZ 
to  their  attorney.  It  was  also  proved  that  the  witness  person-  P»^  i^^ 
ally  attended  to  the  conducting  of  the  trial  of  the  suit  in  the  an     authority 

District  Court.  g^St  ^^  *  oS 

It  was  proved,  on  the  part  of  the  defendant,  that  all  seizures,  by  SmMr  a  ties- 

pawef  ab  initio^ 
bat  not  Iha  abase  of  aa  antbority  in  (ael  {a^ 

(i)  Vicfe  AUm  y.  Cro/oot,  8  Wend^t  Rep.  006.     CampMl  r.  AhAm,  « IMd.  157.    Sea  alio  the 
cited  in  note  (a)  lo  Gardmer  v.  Campbeil,  16  Jchm.  Rtp,  401. 
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AiJiANY,    whomsoever  made,  are  stated  in  the  libel  to  be  made  hj  the 
^^^f\}^j^  surveyor,  who  had  an  interest  in  them,  and  that  the  defendant 
Vah  Bruht    ^^  ^^^  ^^^y  offi<^r  who  took  an  active  part  in  preparing  the 
V.  causes  for  trial.     William  Van  Beureriy  a  witness  for  the  *de- 

•  ^V^^*  fendant,  testified  that  he  seized  the  Nancy ^  for  a  breach  of  the 
I  41^  J  embargo  bws,  and  immediately  reported  the  seizure  to  the  de- 
fendant, who  approved  of  what  he  had  done.  The  witness  did 
not  recollect  whether  he  had  any  particular  instructions  from  the 
defendant  to  seize  the  vessel  in  question,  but  he  had  a  general 
order  to  seize  all  suspicious  vessels.  The  witness  also  stated 
that  the  defendant  applied  to  him  to  procure  a  vessel  to  bring 
his  furniture  from  his  country  seat  to  Neiv-Tork,  and  that  the 
witness,  not  being  able  to  procure  any  vessel  for  that  purpose, 
urged  the  defendant  to  take  the  schooner  and  pay  the  owners 
for  the  use  of  her ;  that  the  defendant  at  first  declined,  but  af- 
terwards assented  to  it ;  and  the  witness  went  in  the  schooner 
to  the  country  seat  of  the  defendant,  and  returned  with  the 
schooner  in  the  afternoon  of  the  same  day  in  which  she  was 
taken  away. 

It  appeared  from  the  proceedings  in  the  District  Court,  against 
the  schooner  Nancy  y  that,  on  the  5th  of  December ^  1809,  an  order 
was  made,  by  consent  in  the  cause,  that  the  vessel  should  be 
sold  by  the  marshal,  and  the  proceeds  paid  into  Court ;  and 
that,  the  cause  having  been  heard  in  the  District  Court,  the  Court, 
afterwards,  on  the  8Ui  of  January^  1810,  decreed  that  the  libel 
should  be  dismissed,  that  there  was  probable  cause  of  seizure, 
and  that  the  amount  of  the  sale  of  the  vessel,  after  deducting 
costs,  should  be  paid  to  t!ie  claimants.  The  vessel  was  sold  by  the 
marshal  for  320  dollars,  and  the  sum  of  122  dollars  75  cents  was 
paid  to  the  claimants  in  pursuance  of  the  order  of  the  Court. 

When  the  cause  was  about  to  be  submitted  to  the  jury,  the 
judge  stated  that,  under  the  decbion  of  the  Court  in  this  cause, 
on  the  motion  for  a  new  trial,  he  should  feel  himself  bound  to 
charge  the  jury  against  the  plaintifis'  right  to  recover :  the  plain- 
tiffs then  submitted  to  a  nonsuit,  with  liberty  to  move  the  Court 
to  set  it  aside. 

The  cause  was  argued  by  fVeUs  and  Brinckerhoffy  for  the 
plaintiflfs,  and  by  Baldwin^  for  the  defendant. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court.  This 
case,  as  it  now  appears  before  the  Court,  differs  essentially  from 
the  former.  (11  Johm.  Rep.  377.)  Van  Beuren^  who,  in  fact, 
made  the  seizure,  testifies,  that  he  had  general  orders  to  seize 
f  ♦  416  J  all  suspicious  *vessels.  From  whom  these  orders  were  received 
he  does  not  state.  But  he  says  he  reported  the  seizure  to  the 
-  defendant,  who  approved  of  what  he  had  done.  This  was  a 
complete  ratification  and  adoption  of  the  act  of  seizure,  and 
puts  the  defendant  in  the  same  situation  as  if  he  himself  had 
made  the  seizure ;  and  the  question  then  arises,  whether  the  sub- 
sequent use  of  the  vessel,  by  the  defendant,  made  him  such  a 
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trespasser,  ah  initio,  as  to  make  him  responsible  for  the  full  value 
of  the  schooner  at  the  time  of  seizure.  The  decision  of  this 
question  will,  I  think,  depend  entirely  upon  the  legal  effect  and 
operation  of  the  certificate  of  reasonable  cause  of  seizure,  given 
on  the  acquittal  of  the  vessel.  Independently  of  this  certificate, 
the  case  would  fall  within  the  rule,  that  the  abuse  of  an  author^ 
ity  given  hy  law  makes  the  abuser  a  trespasser  ab  initio.  The 
reason  of  this  rule,  and  why  it  does  not  apply  equally  to  an 
abuse  of  an  authority  in  fact,  does  not  seem  very  satisfactorily 
explained  in  the  books.  It  is  sometimes  said  that  the  law  in- 
tends from  the  subsequent  tortious  act,  that  there  was,  from  the 
beginning,  a  design  of  being  guilty  of  an  abuse  of  the  authority. 
At  other  times,  it  is  made  to  rest  upon  the  general  reasonable- 
ness of  the  rule,  that  where  the  law  has  given  an  authority,  it 
should,  in  order  to  secure  such  persons  as  are  the  objects  of  the 
authority  from  the  abuse  thereof,  make  every  thing  done,  void, 
when  it  is  abused,  and  leave  the  abuser  in  the  same  situation  as 
if  he  had  done  every  thing  without  any  authority.  But  what- 
ever mav  be  the  reason  of  the  rule,  it  is  founded,  in  some  meas- 
ure, in  fiction,  and  this  fiction  must  not  be  made  to  work  injus- 
tice in  the  face  of  the  express  provision  of  the  act  of  congress, 
{March  2,  1799,^  which  declares,  that  where  there  is  a  certifi- 
cate of  reasonable  cause  of  seizure,  the  person  who  made  the 
seizure,  or  the  prosecutor,  shall  not  be  liable  to  action,  suit,  or 
judgment,  on  account  of  such  seizure.  This  certificate  does  not 
shield  the  person  making  the  seizure  from  responsibility,  for  dam- 
ages which  may  be  occasioned  by  any  subsequent  abuse  of  his  au- 
thority. It  only  goes  to  protect  him  from  an  action  on  account  of 
the  seizure.  That  is,  if  there  was  reasonable  cause  for  the  seizure, 
the  person  makins  it  shall  not,  for  such  act,  be  deemed  in  any 
manner  responsible.  But,  to  make  the  defendant  a  trespasser 
ab  initio,  is  making  him  responsible  for  the  act  of  seizure,  for 
which  the  statute  declares  he  shall  not  be  answerable.  This 
construction  gives  *full  force  and  efiect  to  the  certificate  of  reason- 
able cause,  and  still  makes  the  seizing  ofiicers  liable  for  all  injury 
occasioned  by  an  abuse  of  their  authority.  Any  other  construction 
renders  this  certificate  a  nullity.  The  seizing  ofiicer  is,  by  this  cer- 
tificate, put  in  the  situation  of  a  person  who  is  guilty  of  an  abuse 
of  an  authority  in  fact,  who  does  not  thereby  become  a  tres- 
passer ab  initio,  but  is  liable  to  make  satisfaction  to  the  owner 
of  the  property  for  the  abuse  of  his  authority.  The  object  which 
this  act  of  congress  had  in  view  is  very  analogous  to  the  one 
provided'  for  by  our  statute  as  to  irregular  distresses,  (1  JV.  U.  i. 
436.)  (a)  which  declares,  that  when  any  distress  shall  be  made  for 
rent  justly  due,  and  any  irregularity  or  unlawful  act  shall  be  af- 
terwards done,  the  party  marking  it  shall  not  be  deemed  a  tres- 
passer ab  initio,  but  the  party  aggrieved  may  recover  full  satis- 
faction for  the  special  damages  sustained,  and  no  more,  in  an 
action  of  trespass  on  the  case. 


ALBANY, 

August,  1816. 

Van  Brunt 

V. 
SCHENCX. 


I 
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ALBANY,         To  make  the  defendant  responsible  for  all  damages,  which 
^^!^^J^^  the  abuse  of  his  authority  has  occasioned^  and  no  more,  will  be 
Matter  op    doing  ample  justice  to  both  parties,  and  afibrding  that  protec- 
vvaldron.     tion  to  public  officers  contemplated  by  the  act  of  congress.  But 
to  make  the  defendant  liable  to  the  full  value  of  the  vessel  at 
the  time  of  seizure,  by  a  fiction  of  law,  which  may,  perhaps, 
make  him  a  trespasser  ab  initio,  would  be  carrying  the  fiction 
farther  than  reason  and  justice  would  warrant.     I  should  in 
cline  to  think  a  special  action  oii  the  case,  for  the  actual  dam- 
age sustained  by  the  use  of  the  schooner,  would  lie,  and  would 
be  the  fit  and  appropriate  action.    The  reasonable  cause  for  the 
seizure,  which  tne  certificate  shows,  ought  to  be  considered  as 
making  that  act  lawful,  and  the  injury  to  the  pkintiflfs  is,  there- 
fore, mediate  and  consequential,  and  so  not  a  proper  case  for  an 
action  of  trespass. 

There  is  another  fact  disclosed  in  this  case,  which  did  not 
appear  in  the  former,  and  which  would  seem  to  furnish  an  an- 
swer to  the  claim  set  up  in  this  action,  for  the  value  of  the 
schooner.  By  an  order  of  the  District  Court,  made  with  the 
consent  of  the  proctor  for  the  claimants  in  that  Court,  (and  who 
are  the  plsdntiffs  here,)  the  vessel  was  sold,  ^d  the  money  paid 
into  Court,  to  abide  the  event  of  the  suit.  This  money,  by  the 
decree  dismissing  the  libel  filed  in  the  cause,  was  ordered  to  be 
[*418  ]  paid  over  to  the  claimants,  which  has  been  done,  as  ^appears 
by  the  receipt  of  their  proctor,  bearing  date  the  7th  of  January, 
1810.  This  ought  to  be  considered  an  affirmance  of  the  pro- 
ceedings', and  an  election  to  take  that  which,  by  the  consent  of 
parties,  was  made  the  substitute  for  the  vessel.  (20  Vin.  Ab. 
528.  pi.  4.)  Independently,  however,  of  this  circumstance,  I 
think  the  defendant  cannot  be  made  a  trespasser  ab  initio,  but 
is  only  liable  in  a  special  action  on  the  case,  for  whatever  dam- 
age the  plaintiflTs  have  sustained,  by  the  us6  of  the  vessel  by  the 
defendant,  contrary  to  his  duty  as  a  public  officer ;  and  that  the 
motion  to  set  aside  the  nonsuit  must,  accordingly,  be  denied. 

Van  Ness,  J.,  dissented. 

Moti<Hi  denied. 


In  the  Matter  of  Margaret  Eliza  Waldron. 

i^'hefe  a  ha-  A  HABEAS  CORPUS  was  issued  in  this  case,  in  May 
direci^'^  a  ^^^^  1^^>  ^  Andrew  M  Gowan,  to  bring  up  the  body  of  Marga- 
fnivaic  person  ret  Eliza  Woldron,  an  infant,  alleged  to  be  detained  in  his  cus- 
infam  "Se(5)urt  ^^7*    I'  appeared,  from  the  affidavits  which  were  read  to  tho 

are    bound,  ex 

debito  justiticBf  to  set  the  infant  free  from  improper  restraint;  bat  whether  (hey  shall  dtrert  it  to  be  de1ivere<1 
o%'er  to  any  particular  persoo,  rests  in  their  discretion  under  the  circomstances  of  (he  case  \  and  that 
althou^  the  pNerson  makuig  the  application  be  the  father  of  the  infant 

Whore  an  infant  was  in  the  custody  of  its  rrandiather,  and  it  fl4)peared  that  it  would  be  more  for  tb 
benefit  of  the  infant  to  remain  with  its  ^randfaUier  than  to  be  put  under  the  care  of  the  father,  and  r. 
tmpropor  restraint  was  shown,  the  Court  refused  to  direct  the  infant  to  be  deHvere<l  to  the  father,  (a) 

(a)  Vide  MiOUr  o/Jii'Dowles,  8  Jofmt.  JUp,  328. 
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Court,  that  John  P.  Waldron  had  married  the  daughter  of  Ajv-    ALBANY, 
drew  MGowan^  and  that,  having  become  embarrassed  and  in-  ^^^f^^ 
solvent,  MQowany  in  February^  1813,  took  his  daughter  to  his   i^atter  os- 
house,  without  her  or  her  husband's  consent,  ajs  was  alleged  on    Waldaow. 
the  part  of  Waldron^  but  positively,  denied  by  the  aflMavits  oa 
the  opposite  side.    Mrs.  Waldron  lived  with  her  father  until  her 
deatli ;  and  during  her  residence  with  her  father,  Margaret  Eliza 
Waldron  was  born,  who  has  always  been  supported  by  her 
grandfather.     Waldron  used  to  visit  his  wife  shortly  after  her 
removal  to  her  father's,  but  had  discontinued  his  visits  for  a  long 
time  previous  to  her  death,  and  had  not  visited  his  ctuld,  being 
deterred,  as  he  alleged,  but  which  ww  denied  by  the  other  side^ 
by  the  unkind  and  repulsive  treatment  which  he  met*  with  from       [*419  ] 
MGowan  and  his  family.    MOowan  is  a  man  in  very  affluent 
circumstances,  and  abundantly  able  to  educate  and  maintain  his 
granddaughter ;  and  it  appeared,  that  Waldron  was  insolvent, 
and  unable  to  pay  certain  trifling  debts  which  he  had  contracted, 
although  it  was  alleged  that  his  mother,  with  whom  he  lived, 
was  competent  and  willing  to  support  him  and  his  daughter.   It 
appeared,  also,  that  the  infant's  mother  was  the  only  dau^ter 
of  MGowan^  and  the  infant  the  only  remaining  grandchild  in 
the  family,  and  would,  most  probably,  receive  me  greater  pturt 
oi  the  property  of  her  grandparents,  on  their  death. 

Van  Wycky  in  behalf  of  the  fathef",  moved  to  have  the  inihnt 
discharged  from  the  custody  of  her  grandfather,  and  delivered 
to  her  rather.  In  support  of  the  motion,  he  cited  The  King  v. 
Delaval,  (1  Wm.  Bl.  Rep.  412.)  and  The  SSng  v.  De  Manner 
viUe,  (5  Easfs  Rep.  220.) 

2  A.  Emmet  and  Smith,  contra,  contended,  that  this  was  not 
the  proper  writ  for  the  father  in  this  case ;  that  the  .writ  of  Aa- 
beas  corpus  was  for  the  benefit  of  a  prisoner  unlawfully  detained 
in  custody,  and  granted  on  his  application.  Tne  writ  is  solely 
for  the  benefit  of  the  person  wrongfuUy  deprived  of  his  liberty, 
and  for  the  purpose  of  obtaining  his  liberty ;  third  persons  never 
apply  for  it,  except  in  the  case  where  the  party  js  so  confined 
that  he  cannot  himself  make  the  application.  Here  there  is  no 
pretence  that  the  child  is  forcibly  detained,  or  in  any  degree  de- 
prived of  its  liberty ;  on  the  contrary,  it  is  under  the  care  of  its 
grandparents,  in  whose  house  it  was  bom,  and  who  have  tak^a 
the  whole  charge  of  its  nurture  and  education. 

The  only  case  in  which  this  writ  has  been  abused,  or  wrong- 
fully applied  to  a  case  where  the  party  was  not  under  restraint^ 
is  Uiat  of  !%€  King  v.  Johnson  ;\  and  that  case  was,  afterwards,     1 1  ftr.  «». 
overruled  as  not  law.j:    All  that  the  Court  is  bound  to  do,  is  to     M  £Ker.  m 
see  that  the  party  is  not  wrongfully  imprisoned,  or  detained  ^"^  ^'  *"** 
against  his  will.     If  he  is  so,  they  will  set  him  at  liberty ;  and, 
if  of  sufficient  age,  leave  him  to  m  where  he  pleases.     This  writ 
is  not  to  be  made  the  engine  of  parental  authority.     Where  a 
child  was  13  years  old,  he  was  allowed  to  express  his  wish, 
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ALBANY,     and  the  Court  of  K.  B.,  in  the  exercise  of  its  discretion,  refused 
Angiut,  isid.   ^^  order  *hiin  to  be  delivered  over  to  his  father.     Where  the 
Mattkr  or    ^^^^  ^  ^^  ^^^^  tender  years  that  it  cannot  form  a  proper  judg- 
Waldroh.    ment,  this  Court  will  exercise  its  judgment  for  the  benefit  of  the 
[  *420  ]      infant,  and  do  what,  in  its  conscience,  it  thinks  most  for  the  in- 
terest of  the  child.     It  is  in  the  sound  discretion  of  the  Court  to 
alter  the  custody  of  the  infant,  or  not.     The  interest  and  welfare 
of  the  child  are  alone  to  be  viewed  on  this  writ.     The  rights  of 
parental  authority,  or  claims  of  guardianship,  are  to  be  tried  in 
,J'P^'   -^t*  a  different  way.t 

The  Court  said  they  would  take  time  to  advise  until  the 
next  term,  and  remand  the  child,  in  the  mean  time,  to  the  custo- 
dy of  the  grandfather,  with  the  view  that  the  matter  might  be 
amicably  adjusted,  so  as  to  render  any  interposition  of  the  Court 
unnecessary ;  and  they  strongly  reconmiended  to  the  father  to 
let  his  child  continue  with  its  grandparents. 

I  Cur.  ad.  vulL 

No  compromise,  or  agreement,  having  taken  place  between 
the  parties  claiming  the  custody  of  the  child, 

Thompson,  Ch.  J.,  now  delivered  the  opinion  of  the  Court. 
Upon  the  return  to  the  habeas  corpus^  which  has  been  allowed 
in  this  case,  the  question  presented  to  the  Court  is,  whether 
they  are  bound  to  deliver  over  the  child  to  her  father.  From 
the  affidavits  which  have  been  laid  before  the  Court,  little  doubt 
can  be  entertained  that  it  will  be  more  for  the  benefit  of  the 
child  to  remain  with  her  grandparents  than  to  be  put  under  the 
care  and  custody  of  her  father ;  and  if  this  Court  has  any  dis- 
cretion in  such  case,  it  will,  no  doubt,  be  discreetly  exercised, 
by  permitting  the  child  to  remain  where  she  is. 

The  general  principle  applicable  to  cases  of  this  kind,  is  laid 
down  by  Lord  mansfield,  in  Rex  v.  Delaval  and  others,  (3  Bur. 
1436.)  that  in  cases  of  writs  of  habeas  corpus,  directed  to  private 
persons  to  bring  tip  infants ,  the  Court  is  bound,  ex  debitojustitut, 
to  set  the  infant  ^^cej^om  an  improper  restraint.  But  they  are 
not  bound  to  deliver  the  infant  over  to  any  particular  person. 
This  must  be  left  to  their  discretion,  according  to  the  circum- 
stances that  shall  appear  before  them.  In  the  present  case,  the 
[  *  421  ]  child  cannot  be  considered  under  any  improper  restraint ;  *8he 
was  bom  at  the  house  of  her  grandparents,  and  has  always  lived 
with,  and  been  brought  up  by,  them.  There  is  nothing  appear- 
ing, in  any  manner,  to  show  that  she  is  kept  there  against  her 
will  and  consent.  The  case  of  the  Commonwealth  v.  Addicks 
and  fVife,  (5  Binney^s  Rep.  520.)  is  very  much  in  point,  and  a 
strong  corroboration  of  the  principle,  that  it  is  a  matter  resting  in 
the  sound  discretion  of  the  Court,  and  not  matter  of  right  which 
the  father  can  claim  at  the  hands  of  the  Court.  It  is  to  the 
benefit  and  welfare  of  the  infant  to  which  the  attention  of  the 
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Court  ought  principally  to  be  directed;  and  this  can  be  much     albaj^y^ 
better  guarded  and  protected  by  the  Court  of  Chancery,  under    ^°««**>  i^^^- 
its  peculiar  jurisdiction,  than  by  this  Court  upon  habeas  corpus,  ^^'omKJLL^ 
(10  Ves.jun.  59.)  Rvljb. 

We  think,  therefore,  that  it  will  be  a  due  exercise  of  the  dis- 
cretion with  which  the  law  has  invested  us,  to  deny  the  present 
application ;  leaving  the  father  to  pursue  his  remedy,  if  any  he 
has,  in  the  Court  of  Chancery,  where  questions  of  this  kind  more 
properly  belong ;  there  being  no  actual  improper  restraint  of  the 
infant.  We  think  proper,  however,  to  suggest,  that  the  father 
ought,  on  all  suitable  occasions,  to  be  permitted  to  see  the  child, 
taking  it  for  granted  that  he  will  not  attempt  to  take  her  away 
from  the  care  and  custody  of  her  grandparents,  except  by  the 
aid  of  some  judicial  proceeding. 

Motion  denied. 


•GENERAL  RULE.  [  *  4^2 

AMgrnnnd,  1816. 

Ordered,  That  whenever  special  bail  shall  be  regularly 
excepted  to,  bail  thus  excepted  to,  or  such  other  persons  as 
become  special  bail  in  lieu  of,  or  in  addition  to,  the  said  bail  to 
which  exceptions  have  been  taken,  may  justify  before  those 
officers  authorized  by  law  to  take  recognizance  of  bail  in  actions 
depending  in  this  Court,  due  notice  being  first  given,  to  the 
opposite  party,  of  the  time  and  place,  and  before  whom,  such 
bail  will  justify ;  to  the  end,  that  the  sureties  in  any  such  recog- 
nizance of  bail  may  be  examined  concerning  the  value  of  their 
estate,  and  their  personal  circumstances ;  unless  one  of  the  judges 
of  this  Court  shall,  before  such  justification,  by  order,  direct  the 
justification  to  be  in  open  Court ;  reserving  to  either  party  aggriev- 
ed, when  such  justification  is  not  made  in  open  Court,  a  right  of 
appeal  to  this  Court  from  the  decision  of  such  oflicer  making 
such  examination  of  the  sureties,  on  an  affidavit  of  the  facts, 
and  on  regular  notice  of  a  motion  to  set  aside  any  such  justifi- 
cation. 


END   OT   AUGUST  TERM 
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CAS£S 

ARGUED  XND  DETERSONED 

in  THX 

or  TO* 

STATE  OF  NEW-YORK, 

IN    OCTOBER    TERM,    1816»    Hi    «B   PORnr-FIRST   TEAR   OF  OUR 

INDEPENDENCE. 


Marshall  against  Mott. 

la  collateral  GARR^  for  the  plaintiff,  moved  for  a  commission  to  take  tLe 
!n*the"prorreM  examination  of  witnesses  abroad,  in  this  cause.  He  offered  to 
of  a  suit,  as  on  read  an  afGdavit  for  this  purpose,  taken  before  -the  chief  judge 
lo^Tu^^^  of  the  Court  of  Sessions  for  Suffolk  county,  in  the  state  of  Mas- 

examine      wit-  SCLcJlUSettS* 
nesset    abroad, 

MblT^mt^v      ''^^y*)><<'*9  contra,  objected,  that  the  affidavit,  not  beiag  before 
trateTorlpuSife  R  pFC^r  officer,  could  Dot  he  read  in  this  Court. 

officers  out  of 

the  state,  may  Per  Curiam.  Where  the  party  resides  out  of  the  state,  we 
t>e  read,  (a)  j^^^^  j^^^^  liberal  in  allowing  affidavits  taken  Kbroad  16  be  read 
in  all  collateral  matters  arising  in  the  progress  of  a  cause.  Af- 
fidavits taken  before  the  mayor  of  Philadeiphiay  before  American 
consuls,  and  other  public  agents  in  foreign  countries,  have  been 
often  read  in  this  Court,  in  support  of  similar  applications. 

Motion  granted. 

(a)  Vide  Tucker  r.  Ladd,  4  Cowen,  47. 


[  •  424  ]  *BuRTUs  against  M'CARxr  and  another. 

Actions  on  PAINE^  for  the  defendants,  moved  to  set  aside  the  execution, 
of^/^akerin  judgment,  and  all  proceedings  in  this  cause.  The  suit  was  on  a 
Courts  of  ^'  *°  recognizance  of  Iwdl,  taken  in  the  Court  of  Common  Pleas  of 
monpi^,must  Rcfuselaer  county.     The  defendants,  who  were  special  bail 

be   brougbt   in 

the  Court  of  the  county  in  which  the  suit  was  orifpnally  commenced,  if  the  parties  who  enter  into  the  re* 

cognizance  reside  withm  its  jurisdiction,  and  not  in  this  Court. 
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iot  the  idefendant  in  the  ori^al  suit,  both  resided  in  Rensselaer  kew-yqrk, 
county,  where  they  entered  into  the  recognizance,  and  where     ^^  *^^^- 
they  were  arrested  in  this  suit.     The  capias  was  returnable  in  ^^"^^^^^^^^^^ 
August  term,  and  the  principal  was  surrendered  by  his  bail  into  v. 

the  custody  of  the  sheriff  oi  Rensselaer  on  the  9th  August y  and      l^Rovm. 
JDOtice  thereof  given  to  the  plaintiff's  attorney  on  the  same  day. 

Foot  J  contra. 

Per  Curiam.  The  suit  on  the  recognizance  of  bail  must  be 
broi^t  in  the  county  where  the  original  suit  was  commenced. 
In  Vavis  v.  Gillet,  (l  Johns.  Rep.  318.)  the  bail  had  removed 
out  of  the  county,  so  that  they  could  not  be  there  personally 
served  with  process.  In  HasweU  v.  Bates  fy  Lewisy  (9  Johns. 
Rep.  80.)  which  was  an  action  on  a  bail  bond  taken  in  a  Court 
of  common  pleas,  the  bail  also  resided  out  of  the  county ;  and 
in  Gardiner  v.  Buchan  fy  Olcott,  (12  Johns.  Rep.  459.)  which 
was  also  an  action  on  a  bail  bond,  the  principal  resided  out  of 
the  county,  though  the  bail  lived  within  the  county  in  which 
the  original  suit  was  brought. 

Each  Court  has  its  own  rules  of  practice  as  to  proceedii^ 
against  boil,  and  it  would  be  inconvenient  for  this  Court  to  be 
inquiring  into  the  rules  of  practice  of  the  different  Courts  of 
common  pleas.  In  the  cases  which  have  been  mentioned,  the 
party  woiud  have  been  without  remedy,  unless  this  Court  had 
taken  cognizance  of  the  suit  against  the  bail ;  and  having  taken 
cognizance  of  the  cause,  we  afford  thie  same  relief  as  the  Court 
of  Common  Pleas.  Here,  the  parties  are  within  the  jurisdiction 
of  the  Court  of  the  county  in  which  the  original  suit  was  com- 
menced, so  that  they  cifa  be  served  with  process  out  of  that 
Court  on  their  recognizance.  They  must,  therefore,  be  sued  in 
the  Court  of  Common  Pleas,  (a) 

Motion  granted.       ' 

(a)  Vide  Stdnburgh  v.  Bigehw,  5  fVtadelPs  Hqt,  4SL    JXxvit  v.  Packard,  6  WemklTt 


*BuNTiNG  against  Brown.  [  *  425  ] 

'  THIS  was  an  action  on  the  case,  to  recover  damages  for  the  in  an  acUoo 
non-delivery  of  a  quantity  of  salt,  which  the  defendant  had  sold  ^^'^^^J^' 
to  the  plaintiff,  and  contracted  to  deliver  to  him  at  Twrks-hland.  or  g^Vpu^^ 
The  defendant  was  arrested,  and  held  to  bail,  without  a  judge's  ^^  ^^  «««; 
order.  The  plaintiff,  being  summoned  before  the  recorder  of  fendant  mav  be 
the  city  of  New-  York,  to  show  cause,  &c.,  made  an  affidavit  of  ^^^  3' 
the  cause  of  action ;  but  the  recorder,  being  of  opinion  that  the  hide's  order; 
defendant  could  not  be  held  to  bail,  without  an  order  of  a  judge  '^J  '[g^JJ^SSd' 
for  that  purpose,  previously  obtained,  ordered  him  to  be  dis-  andbeidtobaiil 
chained,  on  filing  common  bail,  and  the  bail  bond  to  be  can-  jJJ^JIJbJJ^^^?^ 

celled.  davit     of    the 

cause  of  action,  fubseqpiendy  made,  wiU  not  lappoit  the  arreat 
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NEW- YORK,       Garr^  for  the  plaintiff,  moved  to  vacate  the  order  of  the 
^^^^t^^  corder. 

Watermar        jB,  W.  King,  contra* 

•cHOTTEji"  ^^^  Curiam.  Where  the  action  is  not  bailable,  an  affidavit 
of  the  cause  of  action,  made  subsequent  to  the  arrest,  will  not 
support  the  holding  to  bail.  But  this  suit  was  on  a  contract  on 
which  the  defendant  might  have  been  held  to  bail  originally 
without  a  judge's  order.  If  the  sum  in  which  the  defendant  is 
held  to  bail  be  too  large,  application  may  be  made  to  a  judge  to 
mitigate  it. 

Motion  granted. 


Waterman  against  Van  Benschotten. 

If,  is  u  MtioB  THIS  was  an  action  of  slander,  commenced  in  the  Court  of 
^^^2d^»«>«-  Common  Pleas  of  Otsego  county,  and  removed  into  this  Court 
Court  of  earn-  by  habtos  corpus,  in  which  the  plaintiff  here  recovered  ten  dol- 
fSmoTOdT'  bio  ^^  damages  only,  and  the  recorder  of  Albany  had  taxed  the 
this  Court  by  costs  at  ten  dollars. 

kaheas    a)rpu», 

L*  426  ]  ^Starkweather,  for  the  plaintiff,  applied  for  a  re-taxation  of 

spUintiffhere  the  COStS. 
reeovers      lesi 

ihan^/iydoUart       Campbell  contra. 

«unag«s,  be  If  r        ? 

more^o8tj*th«n  ^^  Curiam.  The  motion  must  be  denied.  The  sixth  sec 
dtunaMs.  (1 N,  tiou  of  the  act  (1  N.  R.  L.  344.)  (a)  declares,  that,  in  all  ac 
%.^h,  96*.  ftft  ^^^^  ^f  slander  prosecuted  in  the  supreme  Court,  if  the  ju 
sv.)  {b)  xy  shall  assess  the  damages  \inder  Jifty  dollars,  the  plaintiff 

shall  recover  no  more  costs  than  damages.  There  is  no  saving 
here,  as  is  to  be  found  in  the  fourth  section,  with  respect  to 
causes  removed  from  inferior  Courts.  It  is  probably  a  casus 
omissus ;  but  as  costs  are  only  given  by  statute,  we  have  no 
discretion  to  allow  them  against  the  express  provision  of  the 
act ;  nor  can  we  construe  the  word  prosecute  as  applying  only 
to  such  suits  as  are  originally  commenced  in  this  Court.  The 
same  word  is  used  in  the  fourth  section,  yet  the  saving  was 
deemed  necessary  as  to  causes  removed  from  the  Courts  of 
common  pleas.  Besides,  the  last  proviso  of  the  fourth  section 
declares,  diat  nothing  contained  in  that  section  shall  extend  to 
certain  actions  mentioned,  among  which  is  that  of  slander ;  so 
that  we  must  construe  the  sixth  section  by  itself,  or  as  if  the 
fourth  section  had  not  been  inserted  in  the  act.  If  so,  there 
can  be  no  ground  for  any  distinction  between  actions  originally 
commenced  here,  and  those  removed  from  an  inferior  Court 
by  habeas  carpus. 

Motion  denied 

(a)  tJLB.  619.  it)  Vide  SaUtbury  v.  Parker,  7  Cow.  Rep.  ISO 
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Jackson,  ex  dem.  Watson,  against  Smith. 


NEW-YORK, 
Oct  1816. 


Smith. 


Jagksoit 

THIS  was  an  action  of  ejectment,  brought  for  the  recovery  of       ^j-^ 
lot  No.  13,  in  the  township  of  CamtUiUy  which  was  tried  before 
Mr.  J.  Van  Ness^  at  the  Onondaga  circuit,  in  Junty  1815.  A  fine,  and 

At  the  trial,  the  pbintiff  gave  in  evidence  a  deed  from  Tlmr  cuan^are  era^ 
oihy  Downs  (who  was  described  therein  as  the  heir  at  law  of  ciusiyeevideDce 
Patrick  Doumsy  to  whom  a  patent  for  the  lot  in  question  had^  ^ognlzee,"'  a- 
biien  ^granted)  to  the  lessor  of  the  plaintiff,  for  the  premises,*  [  *  427  ] 
dated  the  16th  Juli/y  1793 ;  also  a  fine  sur  cognizance  de  droit  gainst  all  per- 
come  ceoy  &c.,  levied  in  this  Court  between  Hunlock  Woodruffs  IS^i^*^! 
plaintifi*,  and  Elkanah  fVatson,  the  lessor  of  the  plaintifi*,  de-  ^^^y'9.^^  .<^ 
forceant,  on  Tuesda^y  the  13th  of  Augusty  1805,  of  the  premises  mi&^e^w!^ 
in  question,  and  which  was  registered  in  the  clerk's  office  of  the  P^rt  an  acUon 
county  of  Onondaga y  on  the  12th  of  September y  1805,  and  a  re-  ^STa^Iion 
lease,  dated  10th  of  Augusty  1805,  of  the  premises,  from  Him-  y^o  ba«  ontered 
lock  Woodruff y  to  the  lessor  of  the  plaintifi*.  ^^^  wIUkmi 

The  defendant  gave  in  evidence  that  he  went  into  possession  ^t'e- 
of  the  premises  under  a  contract  for  the  sale  thereof  to  him,  by 
one  Joseph  Brushy  in  the  year  1307,  at  which  time  the  land  was 
wild  and  uncultivated ;  and  that  he  had  continued  in  possession 
ever  since,  and  made  improvements. 

A  verdict  was  taken  for  the  plaintifi*,  subject  to  the  opinion  of 
the  Court,  on  the  above  case. 

H.  Bleeckery  for  the  plaintifi*,  contended,  that  the  plaintifi*, 
having  shown  a  good  title,  prima  facie  at  least,  was  entitled  to 
recover ;  that  a  fine  was  a  solemn  assurance  of  record,  and 
equivalent  to  a  judgment-f    The  fine,  in  this  case,  bound  all     t  5  Cmue's 
parties,  and  strangers  also,  after  five  years,  and  the  defendant's  ?&! to!*?**'^ 
deed  was  subsequent  to  the  fine. 

Sabiuy  contra,  insisted,  that  the  defendant,  having  entered 
within  five  years  after  the  fine  was  levied,  was  within  the  saving 
clause  of  the  act,  (1  N.  R.  L.  358.  sess.  36.  ch.  53.  s.  7.)  He 
cited  Jacksony  ex  aem,  Scott,  v.  Hunilt/yX  as  analogous  in  prin-  m^^^^' 
ciple.  That  the  entry  alone  was  sufficient,  without  bring-  '  ' 
ing  a  suit,  there  being  no  one  in  actual  possession  of  the 
premises. 

BleeckeTy  in  reply,  contended,  that  no  entry  could  be  efi*ectual 
to  avoid  a  fine  but  by  a  person  having  right.<^     A  fine  can  be  ^J  ^sS^ait 
avoided  only  by  reversal  in  error,  by  plea£ng,  or  by  averment  tu.'  35.  Fine, 
of  firaud.     It  was  not  necessary  that  any  person  should  be  in  ^^°^{g^'  ** 
possession  at  the  time  the  fine  was  levied,  it  being  a  conveyance       '^' 
of  record.  II     It  is  valid  until  duly  avoided.     If  the  land  was  va-  ^|5CmM«,i37. 
cant,  the  efi*ect  must  be  to  put  the  cognizee  in  possession  ac- 
cording to  his  right.     The  saving  of  the  act  is  only  to  persons 
having  right,  and  the  defendant  does  not  show  a  right. 

♦Platt  J.,  delivered  the  opinion  of  the  Court.     Levying  a      [  *  428  ] 
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BiGELOW 

r. 
JoHiftoir. 


NEW-YORK,  fine  at  common  law,  and  as  regulated  by  statute,  is  a  judgmera 
Ooi.  1816.     ^y  ^^g  Court  upon  the  agreement  of  the  parties,  which  not  only 
transfers  the  right  of  the  vendor,  and  all  claiming  under  him, 
but  also  extinguishes  the  rights  of  sJl  others  who  omit  to  make 
their  claim  in  due  season.     (^Cruist^s  Dig.  tit.  Fine.) 

Lord  Coke  likens  it  to  a  sale  of  personal  property  in  market 
overt,  which  is  not  only  good  and  valid  between  the  contracting 
parties,  but  is,  also,  binding  on  all  strangers  who  have  any  right 
to  the  things  sold.  (2  Inst.  713.)  At  common  law,  all  persons 
were  concluded,  unless  they  made  claim  during  the  process  of 
levying  the  fine.  {Bract.  436.  A.  &  B.  5  Cndse^s  Dig.  121.) 
But  in  the  reign  of  Edward  I.,  the  law  was  altered  so  as  to  allow 
a  year  and  a  day  to  all  persons  to  claim,  in  order  to  avoid  a  fine. 
Our  statute  allows  Jive  years  to  claim  against  a  fine ;  and  ex* 
pressly  affirms  the  common  law,  in  declaring  that  a  fiine  levied 
pursuant  to  the  forms  regulated  by  the  statute,  "  shall  be  a  final 
end,  and  condnde,  as  welt  privies,  as  strangers  to  the  same,"  ex- 
cepting persons  under  disabilities,  &c.  It  operates,  not  merely 
as  a  shield  to  a  person  in  possession  under  a  doubtful  title,  but 
as  an  absolute  conveyance,  or  investment  of  title,  per  se,  aftei 
five  years'  acquiescence. 

This  fine  must,  therefore,  be  conclusive  against  the  defend 
ant,  for  although  he  entered  within  five  years,  yet  he  has  shown 
no  title  in  himself;  and  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


BiGELOw  against  Johnson. 

In  an  action  IN  ERROR  on  certiorari  to  a  justice's  Court, 
Son  of  the^t  Johnson,  the  defendant  in  error,  brought  an  action  of  dd[>t,  in 
[*429]  *the  Court  below,  against  the  plaintiff  in  error,  and  declared 
to  lay  a  duty  on  generally  for  the  penalty  of  twenty-five  dollars,  for  selling  strong 
{{^  lI^'I  *^^  spirituous  liquors,  contrary  to  the  7th  section  of  the  act  to 
(oj  where  \he  lay  a  duty  on  strong  liquors,  &c.  The  plaintiff,  being  called 
inlLhTdcciSa-  "P^'*  ^^^  ^^^  particulars  of  his  charge,  specified  certain  small 
Uon  is  the  sell-  quantities  of  liquors  sold  to  particular  persons :  the  defendant 
or  ipirituoiu  ^^"^  pleaded  the  general  issue,  and  at  the  trial  the  plaintiff 
Kquors  without  provcd  his  Specific  charges,  and,  also,  that  the  liquor  so  pur- 
uary^to"Sie  fint  chasod  was  immediately  drank  by  the  purchasers  in  the  defend- 
ciause  in  t^t  aut's  stofc.  The  defendant  produced  in  evidence,  and  relied 
l^me,  ^  tiie  upon  it  as  his  defence,  a  regular  license  from  the  commis* 
plaintiff  cannot  sioncrs  of  excise,  permitting  him  to  retail  spirituous  liquors 

offence  specified 

in  the  subsequent  clause,  viz.  selling  liquors  to  be  drank  in  the  house  of  Uie  seflor  without  entering  into  a 

recofniizance.  {b) 

Where  a  penal  statute  gives  no  form  of  declaring,  the  plainUff  must  set  forth  specially  the  facts  wbicli 
'constitute  the  offence,  (c) 

(«)  1  R.  S.  680.  tb)  SmWi  V.  Brown,  1  WendeWs  Rep. «!. 

ic)  Colt  V.  Smith,  4  Johns,  Rep,  193.  C<dUnt  v.  JJo^mo,  15  Id.  6.      BartUU  v.  Crozier,  17  J6L  438. 
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ander  five  gallons.     The  justice  overruled  this  defence,  and  new-york, 
gave  judgment  for  tlie  plaintiff  below  for  the  penalty  demanded,      ^^**  ^^'^* 

Per  Curiam,  The  7th  section  of  the  act  provides  "  that  if  PRt»uTT 
any  person  Bhall  sell  by  retail  any  strong  or  spirituous  liquors, 
nrithout  having  a  license,  or  if  any  person  shall  sell  any  strong 
or  spirituous  liquors,  to  be  drank  in  his  or  her  house,  outhouse, 
yard,  or  garden,  without  having  entered  into  a  recognizance, 
every  person  who  shall  be  guilty  of  either  of  the  offences  afore* 
said,  shall,  for  each  offence,  forfeit  the  sum  of  twenty-five  dollars." 
Here  are  two  distinct  offences  described,  viz.  one  of  selling  by 
ret^i  without  license,  and  the  other,  selling  liquor  to  be  drank 
in  the  house,  &c.,  without  recognizance. 

It  is  a  well-settled  rule,  that,  in  declaring  for  offences  against 
penal  statutes,  (where  no  form  is  expressly  given,^  the  plaintifi* 
IS  bound  to  set  forth  specially  the  facts  on  whicn  he  relies  to 
constitute  the  offence.  No  form  is  prescribed  by  the  statute  in 
this  case ;  and  the  plaintiff*  here  declared  against  the  defendant 
for  selling  spirituous  liquors  by  retail  to  A.  and  jB.,  contrary  to 
the  7th  section  of  the  act.  This  declaration  does  not  embrace 
the  offence  of  selling  liquors  to  be  drank  in  the  house,  &c., 
without  recognizance;  or,  at  least,  it  is  equivocal.  The  de- 
fendant was  not  apprized  that  the  latter  offence  would  be 
charged  agunst  him ;  and  as  to  the  first  ofience,  his  license  was 
a  complete  answer. 

Judgment  reversed* 


*Baldwin  against  Prouty,  [  *  430  ] 

IN  ERROR,  on  certiorari  to  a  justice's  Court.  it  u  infScieDi 

The  plaintiff  in  error,  who  was  defendant  in  the  Court  below,  jj^^l*^  **^,^' 
pleaded,  by  way  of  set-off,  a  judgment  recovered  by  him  against  covered  before 
the  plaintiff  below,  before  another  justice;  and  the  plaintiff  Laic*^who^**i! 
having,  at  the  trial  in  the  Court  below,  proved  his  demand,  the  tioce  dead,  for 
defendant,  in  support  of  his  set-off,  offered  to  prove,  that  the  ^^^  Se^Scalh 
justice,  before  whom  the  judgment  in  his  favor  was  obtained,  was  of  the  justice, 
dead ;  and  also  offered  the  original  minutes  of  that  judgment,  in  Jh^oririSauSn^ 
the  hand-writing  of  the  justice,  with  proof  to  verity  those  min-  utesonhejud^- 
utes ;  but  this  evidence  was  excluded,  and  judgment  was  given  bJSd-wriSnr^of 
in  the  Court  below  for  the  defendant  in  error,  for  the  whole  the  justice,  ^v-ith 
amount  of  his  claim.  ^^^^r 

Per  Curiam.  The  judgment  was  a  good  ground  of  set-off; 
and  the  evidence  offered  of  the  existence  of  mat  judgment  was 
the  best  that  the  nature  of  the  case  would  admit.  The  justice, 
therefore,  erred  in  rejecting  the  evidence,  and  the  judgment 
ought  to  be  reversed. 

Judgment  reversed. 
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NEW-YORK, 

^^^^I;;^^!^  Dorr  against  Munsell. 

Dorr  THIS  was  an  action  of  debt  on  a  bond  in  the  penalty  of  400 

MujfscLL.     dollar?,  dated  the  Slst  September,  1810.    The  defendant  craved 

In  an  acUoo  ^X^'*'  ^^^  ^^  forth  the  conditton  of  the  bond,  which  was  for 

ofdeMonboDd,  the  payment  of  three  sums,  each  of  66  dollars  and  67  cents,  in 

Mano?*fS2^a  ^"®'  ^^'  "^"^  three  years  from  the  date ;  and  then  pleaded, 

oo-  1.  N<m  eit  factum.    2.  That  the  bond  was  fraudulently  ob- 

j^[  tained  by  the  plaintiff,  by  representing  himself  to  be  the  onginal 

^\t  inventor  and  patentee  of  an  imixovement  in  a  machine  for 

shearing  *cloth,  containing  a  new  nuxie  and  principle  of  draw- 

y  «  ing  and  moving  the  cloth  in  the  machine  while  in  the  operation 

^^  of  being  sheared ;  and  that  the  same  had  not  been  invented  by, 

'f  a  or  patented  to,  any  other  person  previous  to  the  date  of  the  let- 

i^d  ^'^^  patent  granted  to  the  plaintiff  by  the  president  of  the 

'  no  United  States,    The  defendant  then  averred  tfmt  the  said  nK)de 

^  of  drawing  cloth,  while  in  the  operation  of  being  sheared,  was 

•ood  patented  on  the  23d  Ntfvembery  1805,  to  one  Kdlogg,  and  to 

t**^  one  Samuel  G.  Dorr,  on  the  29th  October y  1792;  and  that  the 
»  defendant  was  not  the  original  inventor  and  patentee  thereof. 
i^  That  the  defendant,  in  coi&dence  of  the  represesntations  of  the 
1  in-  plaintiff,  made  the  bond  in  the  declaration  mentioned,  and  re- 
maj  ceived  therefor,  from  the  plaintiff,  a  conveyance  of  his  right  to 
«v-  make  and  use  the  said  machine  for  14  years,  i^  the  county  of 
...A  eMt/acitu^  f^y^<^9  Uid  in  the  township  of  Marcellmf  il^  the  county  of 
SatM  to"  ih '  OnondagOy  excepting  the  town  of  AureliiUy  in  the  county  of 
execution  of  the  Caj/uga,    3.  GrenenJly  that  the  bond  was  obtained  by  fraud.    - 
inttxument.  (a)        Tq  the  sccoud  plea  the  plaintiff  demurred,  and  assigned  special 
causes  of  demurrer,  which  it  is  unnecessaiy  testate,  as  the  opin- 
ion of  the  Court  was  founded  on  the  insufficiency  of  the  plea  in 
substance ;  and,  to  the  third  plea,  he  replied  tendering  ^n  issue 
thereon.    The  cause  was  submitted  to  tiie  Court  without  argu- 
iiient. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  Tlie  plea 
demurred  to  is  bad.  It  sets  up  a  fraudulent  representation  of 
the  plaintiff's  patent  right ;  and,  in  substance,  it  is  a  denial  of 
any  consideration  for  the  bond.  At  law,  the  defendant  cannot 
avoid  a  solemn  deed  on  the  ground  of  a  want  of  consideraticm. 
That  inquirv  is  precluded  by  the  very  nature  of  the  instrument. 
The  case  ol  Vroman  v.  Phelps  (2  Johns.  Rep.  177.)  is  directly 
b  point,  that  a  fraudulent  representation  of  the  quality  and  value 
of  the  thing  sold  forms  no  defence  in  a  suit  on  a  specialty. 

In  some  of  the  elementary  writers,  it  is  stated  that  fraud  may 
be  given  in  evidence  under  the  plea  of  non  est  factum.  This 
must  be  confined  to  cases  where  the  fraud  relates  to  the  execu« 
tion  of  the  instrument,  as  if  a  deed  be  fraudulently  misread,  and 

(a)  StejAmt  v.  JiuUon,  4  WendelTs  Rep,  473.  Dale  v.  Rootevelt.  9  Cote.  Rep.  907. 
J9ck9on  r.  Hilis^  mL  290.  Froncfto^  v.  Leach,  6  Bid.  906.  Vim  Vtate$iburgk  n^ 
Rouk,  IS  Johnt.  JBep.  337. 
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Ml  executed  under  that  imposition ;  or  where  there  is  a  fraudu-  new- York. 

lent  substitution  of  one  deed  for  another,  and  the  party's^ignature  v,^^^!^^J?!^ 

is  obtained  to  a  deed  which  he  did  not  intend  to  execute.  The  case  ^^^j^  ^^ 

oiHayne  Y.MaUbv  (3  Term  Rep.  440.)  does  not  apply.     There  Utica 

♦the  suit  was  on  the  covenant  which  was  the  instrument  of  the  d^  mott. 

fraud,  and  Lord  Kenvon  evidently  meant  to  exclude  the  idea  r  *  43^  1 
that  the  defence  would  have  been  admitted,  had  there  been  a 
covenant  to  pay  a  sum  in  gross. 

Judgment  for  the  plaintiff. 


The  President,  &c,  of  the  Bank  of  Utica  against 

Dk  Mott. 

THIS  was  an  action  of  assumpsit  against  the  defendant,  as  ^^J^^  J^ 
endorser  of  a  promissory  note.  The  cause  was  tried  at  the  last  promJMoiyiiota 
Oneida  drcuit.  ^^  '^  ^^ 

The  note  on  which  the  action  was  founded  was  drawn  by  one  fr^  that    10 
William  Low  for  375  dollars,  and  pajraMe  to  the  defendant  or  "^^^  »^^*  v^y- 
order,  at  the  Bank  of  Utica,  one  hundred  and  twenty  days  after  the^'  'd^^v. 
date,  and  was  dated  the  6th  Dec.  1814.    There  was  no  town  J^f  ^^^^  ^ 
Of  place  mentioned  in  die  note  where  it  purported  to  have  been  the    place"  In 
made.    The  note  not  being  paid  on  the  day  on  which  it  became  J^  ^"jde^t 
payable,  it  was  proved^  by  a  book-keeper  in  the  Bank  of  Utica,  and,  if  dix«cte<i 
that,  on  the  evening  of  the  same  day,  he  put  the  usual  notice  to  ^iJhoutSo^*' 
an  endorser  into  the  post-office  at  Utica,  directed  to  the  defend-  that  dae  dUi- 
ant,  at  Canandaiqaa,  where,  from  the  best  information  he  could  ^^JJSil' Ws 
get,  he  supposed   the  defendant  resided.    The  witness  also  residence,   but 
stated  that  he  inquired  of  the  cashier  and  some  of  the  directors  jj*^' be*^^! 
as  to  the  place  of  residence  of  the  defendant,  and  that  he  was  in  charged,  (a) 
the  habit,  in  all  cases  where  the  place  of  residence  of  the  en- 
dorsers of  a  note  was  uncertain,  of  making  inquiries  of  such 
persons  as  he  supposed  were  best  acquainted  vnth  their  place 
of  residence ;  that,  on  this  occasion,  also,  he  found  in  the  bank 
a  cancelled  note  drawn  by  the  same  Low,  and  endorsed  bv  the 
defendant,  which  note  was  d^ted  at  Canandaiqua,  and  the  oody 
of  it  in  the  hand-writing  of  a  person  whom  he  knew  resided  at 
Canandaiqua,  but  the  note  offered  in  evidence  was  not  in  the 
hand-writmg  of  the  same  person.     Neither  the  maker  of  the  note 
nor  the  defendant  had  ever  lived  in  Utica,  and  it  did  not  appear 
that  the  defendant  had  ever  admitted  that  he  had  received  no- 
tice.   *The  defendant  proved  that  he  resided  at  Ovid,  in  the      [  *  433  ] 
county  of  Seneca,  and  had  lived  there  for  ten  years  past:  the 
maker  of  the  note  also  lived  at  Ovid,  at  the  time  when  it  was 
given. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  amount  of 
the  note,  wiA  interest,  subject  to  the  opinion  of  the  Court  on 

la)  Vidti  Older  T.N^lii.  4  WerMPs  Rep,  90^    Bank  0/ Utica  v.  Pkiltwt,  9  Bid. 
m,    Reidv.Pafm,  16  jJim.  Rep.  tl8, 
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NEW-YORK,  the  foregoing  facts.    The  case  was  submitted   to  the  Conn 
Oct  1816.     without  argument. 

Palmsk  Spencer,  J.,  delivered  the  opinion  of  the  Court. 

^ifj,^  The  defendant  is  sued  as  endorser  of  a  promissory  note,  pay- 

able at  the  Bank  of  UUca,  When  the  note  fell  due,  notice  of  its 
non-payment  was  given,  by  a  letter  put  into  the  post-office  at 
Vtica,  directed  to  the  defendant,  at  Canandaiqua.  It  was  proved 
that  the  defendant  lived  at  Ovid,  in  the  county  of  Seneca,  and 
had  resided  there  for  ten  years  past.  The  excuse  for  the  mis- 
direction of  the  notice  is,  that  the  book-keeper,  who  gave  it,  was 
informed,  by  the  cashier  and  some  of  the  directors  of  the  bank, 
that  the  defendant  resided  at  Canajidaiqua. 

The  notice  is  bad.  The  defendant  was  entitled  to  informa- 
tion of  the  non-payment  of  the  note,  and  that  he  was  looked  to 
for  payment.  He  had  a  permanent  residence,  for  ten  years,  in 
a  different  county.  With  ordinary  dili^nce,  the  place  of  his 
abode  might  have  been  ascertained ;  and  it  must  be  the  plaintiff's 
loss,  not  the  defendant's,  that  the  notice  was  not  given.  It  is 
an  essential  part  of  the  contract,  that  the  endorser  shall  be  no- 
tified of  the  non-pavment  of  the  note,  that  he  may  take  measures 
accordingly ;  and  if  any  loss  has  happened  from  the  veant  of  no- 
tice, it  must  be  borne  by  the  party  on  whom  the  burden  of  giving 
due  notice  is  thrown  by  law,  and  who  has  been  guilty  of  laches. 

The  case  of  Chapman  v.  lApscamhe  tf  Potvell  (1  Johns.  iZep* 
294.)  was  peculiarly  circumstanced.  There  was  great  diligence 
used  in  that  case  to  find  out  the  defendant's  residence,  and  the 
bill  was  dated  at  NorfoUCy  to  which  place  one  of  the  notices  was 
directed.  Here  the  note  was  not  dated  at  any  place,  and  the 
inquiry  was  very  limited. 

Judgment  for  the  defendant 


[  *  434  ]  *Palmer  against  Hand. 

Where  good*  THIS  was  an  action  of  trover,  tried  before  Mr.  Justice  Spen- 
Sdfor'^oli'd^  c^r,  at  the  Albany  circuit,  in  ApHl,  1816. 
livery,  if,  on  the  The  plaintiff  was  the  owner  of  a  raft,  consisting  of  plank, 
coXleted|*tK  j^^^**  ^^^  boards ;  and  whilst  coining  down  the  North  Biver,  in 
vendee  refuses  the  autumu  of  the  year  1815,  with  the  raft,  one  Potter  came 
tbe^  vend!>?hM  "P<>^  ^^  "^>  ^^  offered  to  buy  it :  the  price  was  agreed  upon : 
a  Hen  for  the  it  was  also  agreed,  that  the  plaintiff  should  deliver  it  at  one  of 
JSume'ufe^  the  docks  in  Albany,  and  be  at  the  expense  of  taking  it  out  of 
session  of  Um  the  water.  Potter  then  applied  to  the  defendant,  who  kept  a 
^^XSd  if,  during  lumbcr-yard,  in  Albany,  to  purchase  the  lumber  which  the  plain- 

the       delivery, 

and  before  it  is  completed,  the  purchaser  sells,  or  pledm  them  to  a  third  person^  for  a  valuable  considera- 
tion, but  veitbout  notice  to  the  oncinal  vendor,  the  lien  of  the  latter  will  not  be  afiected,  and  be  mxy  recover 
tbem  from  such  subsequent  purchaser,  (a) 

(a)  Vide  Jemdngt  v.  Webster ^  7  Cow.  Rep.  tSQ.    Chapman  v.  LathroPf  6  Ibid.  110.    Fitmits  v.  Ham, 
WtndelPt  Rep^l.    Lupin  v.  Marie,  6  Wendell,  77.    Haggtrty  v.  Palmer,  6  John*.  Ch.  Rep.  497. 
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tiflfhad  agreed  to  sell  him;  but  Potter  and  the  defendant  not  NEW.yORK. 
)}ems  able  to  settle  the  bargain,  it  was  agreed  that  the  defend-  ^^  ^^^^■ 
*tuit  should  take  and  sell  the  lumber.  The  plaintiff  arrived  with 
his  raft,  the  next  day,  and  brought  it  to  the  defendant's  dock, 
ind  there  inquired  of  one  of  the  witnesses  in  the  cause  for 
Pottery  and  asked  if  Potter  was  not  to  have  more  hands  to  take 
out  and  pile  the  lumber,  and  said  that  he  had  sold  it  to  Potter, 
He  then  left  the  raft,  and  went  into  the  city,  and  at  4  o'clock 
in  the  afternoon,  at  which  time  all  the  raft  was  taken  out  of  the 
water,  and  nearly  all  piled,  a  few  culling  pieces  excepted,  the 
plaintiff  returned  aihd  forbade  any  more  to  be  piled,  saying  that 
Potter  had  gone  off.  The  de^ndant,  on  the  same  day,  ad- 
vanced to  Potter,  on  account  of  the  deposit  of  lumber,  100  dol- 
lars ;  and  also  gave  him  an  order  on  Wilder  Sf  Hustings ,  for  150 
dollars,  in  goods,  which  were,  in  the  evening  of  the  same  day, 
delivered  to  him.  There  was  no  formal  delivery  of  the  lumber 
to  Potter,  who,  it  was  conceded,  was  a  cheat,  and  had  absconded. 
The  plaintiff  proved  a  demand  on  the  defendant  to  restore  the 
lumber,  or  pay  for  it,  and  a  refusal.  The  jury  found  a  ver- 
dict for  the  plaintiff,  subject  to  the  opinion  of  the  Court,  on  a 
ca^ie  containing  the  above  facts. 

Van  VechteUy  for  the  plsuntiff,  cited  Roberts  on  Frauds,  165, 
166,  167.  169.     1  Mod.  137.    2  Caines's  Rep.  44.     2  Johns. 
Rep.  17.    3  Johns.  Rep.  399.     6  Term  Rep.  54.    7  Term  Rep 
•66.  440.    3  Term  Rep.  469.    3  Bos.  tf  Pull.  232.    3  East, 
99.    2  Ttrm  Rep.  71.     3  Caines's  Rep.  185. 

Henry,  contra. 

Platt,  J.,  delivered  the  opinion  of  the  Court.  This  is  an 
action  of  trover,  for  a  quantity  of  plank  and  scantling.  It  ap- 
pears that  the  plaintiff  was  owner  of  a  raft  of  lumber,  and  while 
descending  the  river  opposite  to  Lansingburgh,  he  contracted  with 
one  Potter  for  the  sale  of  the  lumber,  to  be  delivered  to  Potter, 
by  the  plaintiff,  on  one  of  the  docks,  in  Albany,  at  a  price 
agreed  on,  to  be  paid  on  delivery.  Potter  then  went  to  the 
defendant,  who  keeps  a  lumber-yard  and  dock,  at  Albany,  and 
agreed  to  deliver  to  him  the  lumber  of  that  raft,  to  be  sold  by  the 
defendant,  on  commission,  for  Potter. 

Next  morning,  about  sunrise,  the  plaintiff  arrived  with  the 
raft,  and  fastened  it  to  the  defendant's  dock.  The  plaintiff  then 
told  the  workmen  employed  there,  that  he  had  sold  the  lumber 
to  Potter.  One  or  two  men  began  immediately  to  pile  the 
plank,  &c.,  on  the  defendant's  dock,  and  the  plaintiff  ''asked  if 
Potter  was  not  to  have  more  hands  to  take  out  and  pile  the 
lumber."  The  pleuntiff  then  went  into  the  city,  and  did  not 
return  again  till  4  o'clock  P.  M.',  at  which  time  the  lumber  was 
almost  all  piled  on  the  defendant's  dock.  -The  plaintiff  then  for- 
bade the  piling  of  any  more,  sajring  that  Potter  had  absconded. 

While  the  men  were  piling  up  the  lumber,  about  10  or  11 
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NEW-YiyRK,  o'clock  A.  M.  of  that  dajr,  the  defendant  advanced  to  Potte» 

^^JJ;*J|J?-      100  doUacs,  and,  abo,  gave  an  order  for  150  dollars'  worth  of 

Palms*      S^ods,  in  favoT  of  Potter,  on  account  of  the  depoeit  of  lumber. 

V.  The  pkuntiff,  afterwards,  demanded  the  lumber,  which  the  do- 

^""''       fendant  refused  to  deliver. 

There  is  no  doubt  that,  upon  a  contract  (o  sell  goods,  where 
no  credit  is  stipulated  for,  the  vendor  has  a  Uen;  so  that  if  the 
goods  be  actuaUy  delivered  to  the  vendee,  and,  upon  demand 
then  made,  he  refuses  to  pay,  the  property  is  not  changed,  and 
the  vendor  may  lawfully  take  the  goods  as  his  own,  because  the 
delivery  was  condittonal. 

As  between  the  vendor  and  vendee,  in  this  case,  I  incline  to 

the  opinion  that  the  property  in  the  lumber  was  not  so  vested 

in  the  vendee  as  that  the  vendor  could  not  legally  have  resumed 

[*436]       it  *when  he  came,  in  the  afternoon,  and  forbade  the  piling  of  any 

m(H«  of  it. 

The  contract  with  Potter  was  for  the  whole  raft,  to  be  deliv^ 
ered  on  the  dock.  The  vendor,  therefore,  had  no  right  to  de* 
mand  payment  for  any  part  until  the  whole  was  delivered ;  and 
it  appears  that  he  came  to  the  place  of  delivery,  at  4  o'clock  in 
the  aflemoon  of  the  day  on  which  the  raft  arrived  at  the  dock, 
whilst  the  lumber  was  still  in  the  course  of  delivery,  and  signi- 
fied his  determination  not  to  consider  the  sale  as  absolute.  He 
said  that  Potter  had  absconded,  and  ordered  the  men  not  to 
I»Ie  any  more  of  the  plank,  &c.  As  between  Palmer  and  Pot- 
ter there  was  no  such  delay  or  acquiescence  on  the  part  of  the 
vendor,  as  would  be  evidence  of  a  credit  given  for  the  money. 
If  the  vendor  was  there,  and  demanded  payment,  as  soon  as 
the  whole  lumber  was  piled  on  the  dock,  that  was  enough  to  pre- 
serve his  lien ;  and  such,  I  think,  b  the  &ir  construction  of  tlie 
evidence. 

The  plaintiff,  in  this  case,  seeks  to  enforce  his  lien  against  a 
person  who  has  bona  fide  received  the  property  as  a  {dedge  for 
money  and  goods  advanced  to  Potter,  to  nearly  the  amount  of 
jts  value.  Those  advances  were  made  by  the  defendant  while 
the  lumber  was  in  a  course  of  delivery  on  the  dock,  and  before 
the  plaintiff  asserted  Ins  claim  to  it.  •  But  there  is  no  evidence 
that  the  plaintiff  had  any  knowledge  of  the  negotiations  between 
Potter  and  the  defendant,  in  regard  to  the  lumber,  until  after 
the  plaintiff  had  made  bis  election  to  rescind  his  contract  witli 
Potter,  This  is  a  contest,  then,  between  two  honest  men,  who 
shall  be  the  dupe  of  a  swindler.  The  strict  rule  of  law  must, 
therefore,  be  applied ;  and  the  defendant  cannot  be  allowed  to 
stand  in  a  more  favorable  situation  than  Potter  would  have  been 
in  if  he  hinKself  had  withheld  the  possession  of  the  lumber,  with- 
out paying  the  price  when  demanded. 

We  are,  therefore,  of  opinion,  that  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 
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NEW- YORK, 

*The  People  against  Dunlap.  vJ^^sJflL 

*  ThJB     PfOPLI 

THIS  was  an  action  of  debt  on  an  administration  bond  v. 

against  the  defendant,  as  surety.  The  deebuation  stated  that  ^^^''^^r- 
the  defendant,  together  with  Ajme  Dunlap  and  fVilliam  Har^  in  an  acUoo 
rowell,  did,  on  the  8th  of  February,  1798,  by  his  certain  writing  ?*^?i!^^ir 
obligatory,  acknowledge  himself  bound  to  the  people  of  the  istxation  bond, 
state  of  Ntw-York,  in  the  sum  of  560  dollars ;  the  condition  of  %,  uie'pS 
which  bond  was,  among  other  things,  that,  if  the  said  Anne  Dun^  to  state  that 
lap,  administratrix  of  Samuel  Durdap,  deceased,  did  make,  or  l^dwnuofmo 
cause  to  be  made,  a  true  and  perfect  inventory  of  all  and  singu-  »«>-;  of  the  de- 
lar  the  goods,  chattels,  and  credits,  of  the  deceased,  and  exhibit,  Sr^ino2nt,to 
or  cause  it  to  be  exhibited,  into  the  office  of  the  surrogate  of  the  ^'^  i*>e  amount 
county  of  Mont^omeri/,  at  or  before  the  expiration  of  six  months  SitoTheSdrS 
from  the  date  of  the  bond,  and  the  goods,  chattels,  and  credits,  of  ^  adminwtra- 
the  deceased,  should  well  and  truly  administer,  according  to  law,  £5  Tonvert^ 
and  should,  when  requested,  make,  or  cause  to  be  made,  a  just  "^d  disposed  of 
and  true  account  of  administration,  then  the  obligation  to  be  Itc.^ecrwilfor 
void.  The  breaches  assigned  were,  that  Anne  Dunlap  had  not  "»«>*  bemgr  pn» 
made  an  inventory  and  exhibited  the  same  within  six  months,  p^tseiy  what 
into  the  office  of  the  surrogate,  and  had  not  well  and  truly  ad-  s^k  &-«.,  the 
ministered,  according  to  law,  the  goods,  &c.,  of  the  deceased,  had,'"an!?^"  hb 
but  that  goods,  chattels,  and  sums  of  money,  of  the  deceased,  to  a  fect'iyjng.  more 
large  amount,  to  wit,  the  amount  of  500  dollars,  had  come  into  ^^^le^g?  of 
her  hands,  which  she  had  converted  and  disposed  of  to  her^own  tbedcfendant. 
private  use  and  benefit,  and  had  neglected  and  refused  to  pay  mem  of  ajoa^' 
the  just  debts  of  the  deceased,  and  particularly  a  judgment  ob-  ™^>  obtain^ 
tained  against  the  administratrix  in  favor  of  one  Samuel  Dtekstm,  ^uuatrix  ^ 
as  hereinafter  mentioned.  And  the  plaintiff  asc^gned  for  further  ^^y  ^  »»s°* 
breach,  that  the  intestate,  being  indebted  to  Samuel  Dickson,  of  Uie  cond^^» 
in  the  sum  of  100  dollars,  brought  an  action  against  the  admin-  ^^*S!^^  ^  ^^^ 
istratrix  in  the  Court  of  Common  Pleas  of  Montgomery  county,  an  «SS.l" 
wherein  the  defendant  pleaded  plene  administrixvit,  and  on  the  |i|>n  bond  is  lia. 
trial  in  ihnjL  Court,  in  January  term,  1613,  a  judgment  was  mfnistreUon '^r 
^iven  m  favor  of  the  plaintiff,  for  53  dollani  and  78  cents,  to  be  J*®^®5y  ^^'^^^^J 
levied  of  the  goods  and  chattels  which  were  of  the  intestate,  at  u^ondition^r 
the  time  Of  his  death,  in  the  hands  of  liis  administratrix,  to  be  [^^|^°^ '?  "^! 
administered ;  on  which  judgment  a  fi.  fa,  was  issued  to  the  mereiy^o  '^the 
^sheriff  of  Mantgomeryy  to  levy  of  the  goods  and  chattels  of  the  [^  436  ] 
intestate,  which  was  returned  nulla  htma;  and  the  plaintiffs  exhibiting  of  ^ 
averred  that  that  judgment  temiuned  unsatisfied,  and  that  divers  jn^^^x^' mOTUu 
goods  and  chatteb  of  the  intestate  came  into  the  hands  of  the  ^'^"a^^^"*^; 
administratrix  more  than  suffieient  to  satisfy  the  judgment,  to  thesorro^teof 
wit,  of  the  value  of  500  doHars,  yet  the  administratrix  did  not  *^^*^„c^J['bond 
well  and  truly  administer  the  same,  and  did  not  pay  the  judg-  may  b^^put  in 
ment  of  Dickson  with  the  avails  of  the  goods,  &c.,  but  convert^  *^^  against  the 

^.  ^     ,  o  '  '  sureties  at   the 

the  same  to  her  own  use.  instance,  and  for 

Tlie  defendant,  having  craved  oyer  of  the  condition  of  the  «he  benefit,  of  i 
iiond,and  set  it  forth,  pleaded,  as  to  the  I^each  for  not  exhibiting  ^^  '  ^'' 
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NEW-YORK,  BXk  inventory  within  six  months,  that  an  inventory  had  been  made 
Oct.  1816.      gjjij  exhibited ;  and,  as  to  the  other  matters  in  the  declaration 
^f^^^^P^^g^  contained,  specially  assigned  for  causes  of  demurrer,   thai  it 
V.  did  not  appear  by  the  declaration  that  the  defendant  had  ever^ 

DvNLAP.  j^^Q  cited  to  render  an  account  of  her  administration  before  the 
surrogate  of  Montffomeryf  or  the  Court  of  Probates  ;  and  that 
the  declaration  did  not  state,  with  sufficient  certainty,  wherein 
the  defendant  had  neglected  to  administer,  and  that  the  plain- 
tiffs had  alleged  the  non-payment  of  the  judgment  in  the  decla- 
ration mentioned,  as  one  of  the  breaches  of  the  condition  of  the 
bond. 

The  plaintiffs  replied,  taking  issue  on  the  defendant's  plea,  and 
joined  in  demurrer. 

C  M.  Lee,  in  support  of  the  demurrer,  contended,  1.  That 
the  assignment  of  the  breach,  as  to  the  converting  of  goods  and 
chattels,  &c.,  by  the  administrator,  to  his  own  use,  amounting  to 
500  dollars,  &c.,  was  too  general  and  indefinite  for  the  defend- 
ant to  take  issue  thereon.    The  nature  and  kind  of  goods,  &c., 
t  Cro.  Eiix.  ought  to  have  been  particularly  specified.! 
lis!  \^^'      ^-  '^^^^  ^^  non-pavment  of  the  judgment  debt  to  Samuel 
174.   t&t.     i  Dickson  was  improperly  assigned  as  a  breach.     The  payment 
BoMmd.  379.       ^^  dcbls  is  no  part  of  the  condition  of  the  bond,  which  is  merely 
for  a  due  delivery  to  the  Surrogate  of  a  true  inventory  or 

X  TaUer'MlMo  aCCOUnt.J 

i9(f  "cS«^i      ^'  That  a  devastavit  cannot  be  assigned  as  breach  of  the  bond. 

^LuttT' 98SL       Talcot,  contra,  insisted,  that  if  there  was  any  defect  in  the 

BuH^^mIekI  l  ^^^gP^^^^  ^^  ^®  ^y  breach,  it  was  matter  of  form,  and  ought 
428.  4ao.  44d!  to  be  taken  advantage  of  by  a  special  demurrer.  What  goods 
AUt^iAS^'  ^  ^^  chattels  have  been  taken  and  applied  to  his  own  use,  must 
r  *  439  1       *be  known  to  the  defendant,  but  the  plaintiff  or  relator  cannot 

$  P.  M,  G.  be  supposed  to  have  that  knowledge.^ 

cJhran'^*  ^2      ^®  *^  ^^®  ^^^^^  objectious ;  it  is  true,  that  Lord  Holt,  in  the 

Johfu.  liepAis.  case  of  the  Archbishop  of  Canterbury  v.  W//#,l|  said,  that  the 

II 1  Saik.  3\5,  creditor  shall  not  take  an  assignment  of  the  bona,  and  assign  for 

^^^  a  breach  the  non-payment  of  a  debt  to  him,  or  a  devastavit ;  and 

that  the  words  "  well  and  truly  administer"  are  to  be  construed 

the  bringing  in  the  account  by  the  administrator.     This  is  the 

IT  ■?  Roc.  Abr.  case  relied  on  by  ToUer,  and  is  referred  to  in  "Bacons  Abr.\  as 

tU  edit.  409.      deciding  merely  that  executors  are  not,  of  themselves,  bound  to 

take  notice  of  debts.     In  the  case  in  Ltttwyche,  of  the  Archbish- 

op  of  Cant.  V.  Brown,  there  was  a  demurrer  to  the  replication ; 

and  the  report  of  the  case  contains  nothing  but  the  pleadings, 

with  a  note,  that  judgment  was  given  for  the  plaintiff,  which  was 

afterwards  reversed  in  the  exchequer  chaml>er,  on  the  ground 

that  the  non-payment  of  a  debt  was  not  a  breach  within  the 

condition  of  the  bond.     There  is  no  discussion  of  the  law  on 

the  subject. 

-H  2    Johns.      Ill  the  case  of  the  People  v.  Pea*e,ft  which  was  an  action  ok 

Cases,  376.        ^^  administration  bond,  the  breach  assigned  was  a  devastavit 
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and  the  objection  that  such  a  breach  could  not  be  assigned,  ap-  new-york, 
pears  never  to  have  been  made.     In  the  Courts  of  other  states,  K.^^^^i^^^^^y 
where  actions  have  been  brought  on  similar  bonds,  for  the  ben-  the   Peopla 
efit  of  creditors,  no  doubt  has  been  entertained  that  the  suit      j.  ^• 
would  lie  in  case  of  a  devastavit, -f  .   i^^^i^ 

Lee,  in  reply,  said  that,  as  to  the  cases  decided  in  the  Courts  lUp.  114.  per 
of  other  states,  it  did  not  appear  that  they  had  similar  statutes  f^^  ibJ^ 
on  the  subject.     Our  statute  (1  N.  JR.  L.  444.  448.  sess.  36.  cA.  Rep,  m, 
79.  «•  11,  12.)  (a)  gives  another  and  effectual  remedy.     The 
judge  of  the  Court  of  Probate,  or  surrogate,  has  power  to  call 
administrators  to  account,  and  to  compel  them  to  settle  and 
make  distribution  of  the  intestate's  estate ;  and  in  case  of  neglect, 
or  refusal  to  perform  what  is  required  of  them,  they  may  be  im- 
prisoned.    In  the  state  of  Massachusetts,  a  creditor  was  express- 
ly authorized,  by  statute,  to  bring  an  action  on  the  bond,  in 
such  case. 

Spencer,  J.,  delivered  the  opinion  of  the  Court. 

The  defendant's  counsel  have  made  three  objections  to  the 
declaration. 

*1.  That  the  breach,  in  stating  that  goods,  chattels,  and  cred-      [  *  440  ]  • 
its,  of  the  deceased,  to  the  value  of  500  dollars,  have  come  to 
the  hands  and  possession  of  the  administratrix,  is  bad,  in  not 
setting  forth  the  kind  of  goods  specially ; 

2.  That  the  non-payment  of  the  judgment  cannot  be  assigned 
as  a  breach  of  the  condition ;  and, 

3.  That  no  action  can  be  maintained  for  not  duly  adminis- 
tering the  goods  and  chattels  of  the  intestate. 

As  to  the  first  point ;  in  trespass  or  trover,  it  is  necessary,  un- 
doubtedly, to  state,  with  sufficient  certainty,  the  goods  taken,  or 
converted ;  but  in  these  cases,  the  plaintiff  is  presumed  to  know 
his  own  goods,  and  the  particulars  of  those  for  which  he  sues. 
In  the  present  case,  the  plaintiff  is  not  to  be  presumed  to  have 
knowledge  of  the  goods,  chattels,  and  credits,  of  the  intestate. 
In  looking  into  precedents^  of  replications  to  the  plea  of  flene  X  '  Chm^, 
administravity  I  have  not  met  with  an  instance  in  which  the 
goods  are  specially  mentioned.  They  are  all  general,  ^^that 
the  executor  or  administrator  had  divers  goods  and  chattels 
which  were  of  the  deceased,  at  the  time  of  his  death,  in  the 
liands  of  the  representative  to  be  administered,  of  great  value, 
to  wit,"  &.C.  There  is  no  reason  why  a  declaration  founded  on 
the  mal-administration  of  the  administrator  should  be  more  spe- 
cial than  a  replication  to  a  plea  of  flent  administravit.  I  con- 
sider the  true  reason  why  the  amount  need  not  be  precise  to  be, 
that  the  creditor,  not  being  presumed  to  know  precisely  what 
goods  and  chattels  the  executor  or  administrator  had,  may  ^  3  ^^ 
state,  generally,  that  he  had  them  of  great  value ;  the  fact  alleg-  Rtp.d5,B  Term 
ed  lying  more  properly  in  the  knowledge  of  the  defendant  than  sSnd^ii,  «• 
tlie  plaintiff. <^  notit, 

(a)  2  A.  £r.  91  et  MMi 
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NEW-YORK,      The  second  point  does  not  strike  me  with  any  force ;  I  think 
Oct  1816.     ij  proper  to  state  in  the  breach,  the  debt  actually  unpaid,  and 

fas  Pxoru  ^^^  which  the  suit  is  brought.     No  reason  has  been  assigned 

▼.  against  this,  and  its  propriety  is  manifest:   the  judgment  set 

Duff LAr.      f^i^  ascertains  the  debt  in  a  conclusive  manner,  and  the  sheriff's 

return  of  nulla  bona  on  the  execution,  is  evidence  that  there  were 

no  goods  or  chatteb  of  the  intestate,  out  of  which  the  same  could 

be  satisfied. 

As  to  the  third  point ;  Lord  Holt  is  made  to  say,  in  the  case 
of  the  ArdtbUhap  of  Canterbmry  v.  Willsy  (1  Salk.  316.)  that 
though,  by  the  words  of  the  condition,  the  administrator  is  to 
administer  well  and  truly,  that  shall  be  construed  in  bringing  his 

[  141  ]  account,  *and  not  in  paying  the  debts  of  the  intestate,  and, 
therefore,  a  creditor  shaJl  not  take  an  ass^iunent  of  the  bond, 
and  sue  it,  and  assign  for  a  breach  the  non-paymeftt  of  a  6febi 
to  him,  or  a  devastmnt  committed  by  the  administrator,  for  that 
would  be  needless  and  infinite.  This  case  is  referred  to  by  the 
elementary  writers,  almost  exclusively,  to  maintain  the  propo- 
sition that  a  creditor  of  the  intestate  cannot  cause  the  adminis- 
tration bond  to  be  put  in  suit  for  not  weO  and  truly  administer- 
ing. I  do  not  believe  that  to  be  the  law  now,  even  in  England. 
In  the  case  of  the  Archbishop  of  Canterbury  v.  House^  (Cwrp. 
140.^  a  suit  was  brought  upon  such  a  bond  at  the  instance  of  a 
creditor,  aAd  by  the  consent  of  the  archbishop,  and  the  very 
point  was  taken,  on  a  motion  to  stay  proceedings,  that  he  could 
not  authorize  a  creditor  to  put  the  bond  in  suit,  but  only  the 
next  of  kin.  Lord  Mansfield,  after  stating  the  condition  of  the 
bond,  and  that  it  was  agreed  that  the  ordinary  might  permit  his 
name  to  be  used  at  the  instance  of  the  next  of  kin,  says,  *'  In 
like  manner,  if  such  application  is  made  by  a  creditor,  1  see  no 
reason  why  he  should  not  have  the  same  privilege ;  and  I  know 
of  no  authority  which  says  that  the  ordinary  cannot  empower 
him  to  put  the  bond  in  suit ;  it  is  ex  debitojustitue  that  he  ought 
to  do  so ;  for  though  a  creditor  has  no  concern  in  the  latter  part 
of  the  condition,  namely,  the  distribution  of  the  surplus  money 
among  the  next  of  kin,  yet  he  is  most  materially  and  princifmlly 
interested  in  the  administrator's  defivering  in  a  true  inventory, 
and  in  the  due  administration  of  the  effects ; "  and  all  the  judges 
concurred  in  refusing  the  motion.  In  the  case  of  Oreenstde 
and  others  v.  Benson  and  others,  (3  Atk.  248.)  Lord  Hardteicke 
sanctioned  a  writ  and  judgment  upon  a  bond  of  administration, 
at  the  instance  of  a  creditor,  and  made  it  the  basis  of  his  decree. 
Our  statute  (1  iV.  i?.  L.  447.  s.  10.)  (a)  requires  the  judge  of 
probate,  and  the  surrogates,  upon  granting  administration,  ex- 
cept in  certain  specified  cases,  to  take  of  the  person,  to  whom 
administration  shall  be  granted,  sufficient  bonds  to  the  people  of 
this  state,  with  two  or  more  competent  sureties,  in  such  penalty 
as  such  jnd^  or  surrogate  shall  think  reasonable,  respect  being 
had  to  the  value  of  the  estate.    The  condition  prescribed  is, 

(a)  t  R.  8.  77. 
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amonff  other  things,  well  and  truly  to  administer^  according  to  new-york, 

lawy  the  goods y  chattels,  and  credits,  of  the  deceased :  the  same  ^^^^2Jfl 

section  provides,  in  case  the  bond  shall  become  forfeited,  that  it 

shall  be  lawfol  for  the  judge  of  probate,  or  surrogates,  granting 

administration,  •to  cause  the  same  to  be  prosecuted,  at  the  re- 

quest  of  the  party  grieved  by  such  forfeiture,  _  L  ,  ^^*  1 

The  question  recurs — ^What  is  a  forfeiture  of  the  bond  ?  Most 
certainly,  an  unfaithful  administration  of  the  estate  of  the  intes- 
tate, in  not  applying  the  goods,  chattels,  and  credits,  of  the  de- 
ceased to  the  payment  of  his  debts :  the  law  enjoins  it  on  an 
executor  or  administrator  to  collect  the  estate  of  the  testator  or 
intestate,  to  convert  it  into  money,  to  pay  the  funeral  expenses 
first,  then  the  debts  he  owed,  and  then  legacies;  after  which,  in 
case  of  intestacy,  the  residue  is  to  be  distributed  among  the  next 
of  kin,  according  to  the  statute.  A  conversion  of  the  effects  of 
the  intestate  to  the  private  use  of  the  administrator,  leaving  the 
debts  unpaid,  is  a  violation  of  the  trust  reposed  in  the  adminis*  • 
trator,  and  a  breach  of  the  condition  of  tfa^  bond  in  not  admiiH 
istering  the  goods,  chattels,  and  credits,  accordi^  to  law.  And 
we  have  seen  that  the  judge  of  prdbate,  or  si^rogate,  in  case 
the  bond  becomes  forfeited,  may,  at  the  request  of  the  party 
aggrieved,  cause  the  bond  to  be  prosecuted ;  and  a  creditor  of  the  . 
intestate  is  a  party  emphatically  aggrieved  by  a  mal-administra- 
tion  of  the  estate,  by  which  he  has  lost  the  means  of  getting  Us 
debt  paid.  How  it  eouU  ever  have  entered  the  mind  of  any 
person,  that  the  condition  of  such  a  bond  was  satisfied  by 
merely  exhibiting  an  inventory  within  six  months,  is  to  me  very 
extraordinary. 

The  penalty  of  the  bond,  and  the  sufficiency  of  the  sureties, 
are  to'be  taken  in  reference  to  the  value  of  the  estate  of  the  in- 
testate, and  it  is  made  a  distinct  and  substantive  part  of  the  con- 
dition that  the  estate,  thus  committed  to  the  administrator,  shall 
be  administered  according  to  law ;  and,  undoubtedly,  one  of  the 
primary  objects  of  the  legislature,  in  authorizing  the  granting  of 
administration,  and  taking  a  bond,  was  to  secure  the  payment 
of  debts  due  the  intestate.  And  yet,  we  are  told,  the  condition 
is  performed  by  the  mere  act  of  exhibiting  an  inventory,  so  far 
as  respects  the  sureties.  It  is  true  the  surrogate  has  power  to 
call  the  administrator  to  account,  and  to  make  distribution,  after 
the  debts,  funeral  charges,  and  all  expenses,  are  first  allowed, 
and  he  may  coerce  obedience  by  imprisonment ;  but  the  surro- 
gate has  no  jurisdiction  over  the  sureties  in  any  other  wav  than 
by  directing  their  bond  to  be  sued.  All  this  is  no  satislaction 
of  a  creditor's  debt,  and  in  case  of  the  wasting  the  estate,  and 
the  insolvency  of  the  administrator,  the  creditor  is  remediless, 
^unless  he  can  obtain  a  remedy  on  the  bond  against  the  sureties.  [  ^  443  J 
1  have  not  the  least  doubt  but  that,  upon  a  just  construction  of 
the  condition  of  the  bond,  in  reference  to  the  requisition  of  the 
statute,  as  to  the  manner  of  taking  it,  and  the  authority  to  cause 
it  to  be  sued  at  the  request  of  the  party  aggrieved,  the  sureties 
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NEW- YORK,  are  answerable  for  the  wasting  of  the  estate  by  the  administra* 
Oct.  1816.      ^f^  and  the  non-payment  of  the  debts  of  the  intestate,  if  there 
Q  be  assets. 

Wtckoff         Were  it  necessary  to  cite  authorities  in  support  of  this  con- 
struction, it  will  be  seen  that  my  view  of  the  case  is  sanctioned 
by  the  cases  in  9  Mass.  Rep.  117.  and  in  1  fVash.  Rep.  31. 
The  plaintiJSf  must  have  judgment  on  the  demurrer. 

Judgment  for  the  plaintiff. 


V. 

Kets. 


B UTTER  vroRTH  ogainst  SOPER, 

In  an  action  IN  ERROR,  ou  Certiorari  to  a  justice's  Court. 
^i»ranofficer  ^^^  defendant  in  error  broi^ht  an  action  of  trespass  in  the 
°  ha^  ™'*^^J!{  ^^urt  below  against  the  plaintiff  in  error,  and  declared,  for  that 
a  warraja*\r  he  had,  without  authority,  issued  a  written  order,  commanding  a 
coUecUngafine  constable  to  levy  a  fine  for  the  delinquency  of  the  son  of  the 
^ttan?^&  plaintiff  below,  as  a  soldier  in  the  militia ;  in  pursuance  of  which 
p«*cr  of  a  teg-  order,  the  constable  took  and  sold  the  cow  of  the  plaintiff.  The 
rnvtiai^tbrdol  defendant  below  pleaded  the  general  issue,  and  the  plaintiff 
feodant  cannot  having  provcd  his  declaration,  the  defendant  offered  to  prove 
maTter^'in^vi-  that  he  issucd  the  warrant  for  collecting  the  fine,  in  pursuance 
dcnce  as  a  jmU-  of  the  Sentence  of  a  regimental  court-martial.  The  plaintiff  ob- 
ihe  ^'merai  jected  that  this  justification  was  inadmissible  under  the  general 
issue,  (af         issuc,  and  the  justice  gave  judgment  for  the  plaintiff  below. 

Per  Curiam.  There  is  no  error,  and  the  judgment  must  be 
affirmed.  The  statutef  authorizing  such  defence  under  the 
general  issue,  does  not  extend  to  this  case. 

Judgment  affirmed. 

t  See  act  for  the  more  eoMypfeadinein  certain  ndt$f  I  N.  R,  L.  155.  sect,  1. 

(a)  Vide  Jiarsh  v.  Borry,  7  Cow.  Kep,  944.    Demick  ▼.  C/uqpman,  11  JokM.  Rep,  131 


\  *  444  ]  *SuYDAM  AND  Wyckoff  ogaiust  Keys. 

Persons  not  THIS  was  an  action  of  trover,  to  recover  the  value  of  four 
tot*t*^  **TO*  barrels  of  flour,  which  had  been  levied  upon  and  sold  by  the 
liable  ts.  be  defendant,  by  virtue  of  a  warrant  from  the  trustees  of  the  twelfth 
support  of  oom^  school  district  in  the  town  of  Munroe,  directinff  the  defendant 
mon  schools  in  to  coUect  from  the  plaintiffs  the  sum  of  forty-eight  dollars,  which 

{r*  Ar?^ji.  L.  l>a<i  l^^n  assessed  on  them,  for  the  purpose  of  building  a  school- 
ed.)  and  if  a  hoUSe. 
tax  he  assessed, 

and  levied  upon  the  property  of  such  non-resident,  not  only  the  trustees,  who  issue  the  warrant,  but  also  the 
collector,  who  executes  it,  are  trespassers.    The  trustees  having  but  a  special  and  limited  authority,  tha 
oSiccr  is  bound  to  see  that  he  acts  within  the  scope  of  their  legal  powers. 
But  an  officer  may  juatiiy  under  erroneous  proceedings,  where  there  is  no  defect  of  jurisdiction,  (c) 

I*)  Dubois  v.  Thome,  8  WendelL  618.    Vide  Ryder  v.  Cudderback,  12  Johne.  Rep,  412. 
(c)  Vide  M'Chiinhf  v.  Herrtck,  6  WendeWs  Rep.  240.     Saracoat  v.  Brou^hton,  JMd,  170.    JVedlUg  V. 
Mca-eht  5  Cote.  Rep.  176.   Cable  v.  Cooper,  15  Jofme.  Rep.  152.  Adkvu  v.  brewer,  3  Coieen,  206 

364 


OF  THE  STATE  OF  NEW-YORK.  444 

The  plaintiffs  were  the  owners  of  mills,  and  other  property,  new-\ork, 
:n  the  town  of  Munroe,  where  their  business  was  conducted  by      ^*  ^^i^- 
an  agent,  but  they  actually  resided  in  the  city  of  Neto- York.  s"^^]^^f^^^ 
The  agent  of  the  plaintiffs  had,  before  the  sale  of  the  flour,  sold     Wtckoff 
to  the  defendant  timber,  which  was  applied  towards  building       j^-  ^ 
the  school-house,  and  at  the  time  of  the  sale  the  defendant 
credited, the  plaintiffs  with  the  price  of  the  timber  on  the  assess- 
ment, and  sold  the  flour  for  the  balance,  which  was  twenty-five 
dollars.     The  agent  of  the  plaintiffs  forbade  the  sale,  and  denied 
the  justice  of  the  demand.     The  defendant  justified  under  the 
warrant,  before  mentioned,  under  the  hands  and  seals  of  the 
trustees  of  the  said  school  district,  directing  him  to  collect  from 
each  of  the  inhabitants  of  the   district  the   several  sums  of 
money  written  opposite  to  their  names  in  the  tax-list  annexed 
to  the  warrant,  and,  in  case  of  neglect  or  refusal,  to  levy  on  the 
goods  and  chattels  of  the  delinquent.     The  jury  found  a  verdict 
for  the  plaintiffs  for  forty  dollars,  subject  to  the  opinion  of  the 
I'Ourt  on  the  above  case. 

Ross,  for  the  plaintiffs,  contended,  that  no  person  but  a  resi- 
dent inhabitant  of  the  district  was  liable  for  the  school-tax,  un- 
der the  act,  (35  sess.  ch.  242.  s.  8.  1  N.  K  L.  261.)  (a) 
Though  the  plaintiffs  had  real  estate  in  the  district,  the  tax  was 
no  lien  on  the  land. 

The  levying  of  this  tax  being  illegal,  and  there  bemg  a  want 
of  jurisdiction,  the  parties  concerned  in  the  collecting  of  the 
tax  are  trespassers.!  ^J  ^\ ,  ^ 

Storey,  contra,  insisted,  that  admitting  the  assessment  to  have  ^^'  ^^' 
been  improperly  made,  yet  the  defendant  was  not  liable  to  this 
action.     In  Henderson  v.  Brown,X  this  Court  decided  that  tres-     t  i  Cawe»'# 
pass  *would  not  lie  against  an  officer  for  executing  a  warrant      r  «  44-  i 
of  distress,  though  the  assessment  was  erroneous.  *^        ^  ' 

As  to  the  principal  point,  he  urged  that  the  plaintiffs,  though 
not  actually  residing  within  the  district,  yet  having  property 
there,  were  liable  to  the  assessment  under  the  act.  Sir  Edward 
Coke,  in  his  commentary  on  the  22  Hen,  VIII.  c.  5.  relative  to 
the  repairs  of  bridges,  by  the  inhabitants  of  the  shire,  says,  that 
as  to  the  words  ^'  inhabitants  of  the  said  shires,''  that  though  a 
man  dwells  in  a  foreign  county,  or  town,  yet  if  he  has  lands  or 
tenements  in  his  own  possession  or  manurance  in  the  county 
where  the  decayed  bridge  is,  he  is  an  inhabitant  within  the 
meaning  of  the  statute ;  so,  if  a  man  dwelleth  in  a  foreign  shire, 
or  town,  and  keeps  a  house  and  servants  in  another  shire,  or 
town,  he  is  an  inhabitant  in  each  shire,  <&c.,  within  the  statute  : 
Habiiatio  dicitur  a  habendo,  &c.  And  he  gives  the  same  con- 
struction to  the  word  inhabitants,  in  Jeffrey's  case,^  relative  to  $3Co.  66, 67. 
the  poor  rates.  So,  in  Leigh  v.  Chapman,\\  Chief  Justice  Hale  Jl  ^^^^'*^' 
gave  the  same  construction  to  the  word,  in  a  case  arising  under  ^'' 
the  statute  of  hue  and  cry  ;  and  in  Atkins  v.  Davis,^  tiie  pro-     ^  ?*^''**^'^ 

•^  '  '      .  IT  ca«e*,  315. 

la)  IIL8, 478. 
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MEW-YORK,  prietors  of  the  London  bri€ige  water-works,  who  bad  only  theu 

'^#r^-^-ifl-  ^®^^®*»  wheeb,  and  works,  within  the  ward  in  which  they  had 

Bbtdam  avd  ^"^  aweased,  under  the  statute  of  27  Eliz.  di.  13.  s.  5.,  were 

WicxorF     adjudged,  in  the  exchequer  chamber,  to  be  inhaUtants  of  the 

1^^^        ward,  on  the  authority  of  Loid  Coke  and  Lord  Hale. 


Platt,  J.,  delivered  the  opinion  of  the  Couftr    This  is  an 
tion  of  trespass,  for  taking  four  barrels  of  flour  from  the  mill  of 
the  plaintifi,  in  the  town  of  Afmiroe,  in  Orange  county. 

The  defence  is  a  justification,  by  virtue  of  a  warrant  under 
the  hands  and  seals  of  the  trustees  of  the  school  district,  (whidi 
included  the  mills  of  the  plaintii&,)  for  collecting  a  tax  whidi 
had  htessi  voted  by  the  freeholders  and  inhabitants  of  the  dis- 
trict, for  the  purpose  of  building  a  school^house,  according  to  the 
provisions  of  the  8th  section  of  the  act  for  the  establishment  oi 
common  schods.     (I  iV.  B.  L.  261.)  la) 

By  that  section  of  the  act,  the  freeholders  and  taxable  inhab* 
itants  of  the  school  district  are  authorized  to  vote  a  tax,  for  that 
purpose,  ^^on  the  resident  inhabitants  of  sitch  district;^*  and  to 
choose  three  trustees,  who  are  required  '^  to  make  a  rate-bill  or 
tax-list  which  shall  raise  the  sum  voted  on  all  the  taxable  inhab- 
itants of  said  district,  agreeably  to  the  levy  on  which  the  town- 
tax  was  levied  the  preceding  year,  and  annex  to  said  tax-list,  or 
446  J  *rate-bill,  a  warrant ''  to  the  collector  of  the  district  to  collect  the 
tax  accordingly. 

In  this  case,  the  amount  of  the  tax  was  regularly  voted  by  the 
freeholders  and  inhabitants  of  the  district ;  and  the  trustees  made 
out  a  warrant  to  the  defendant  as  collector,  with  a  rate-bill  or 
tax-list  annexed,  in  which  the  plaintiifs  are  set  down  as  inhab- 
itants of  the  said  distri<^,  (according  to  the  form  prescribed  in 
the  act,)  with  a  tax  of  48  dollars  asaessed  to  them. 

The  case  admits  that  the  plaintiffs  were  not  resident  ki  thai 
district,  but  actually  resided  in  the  city  of  New^York* 

There  is  no  doubt  that,  according  to  the  true  construction  ot 
the  common  school  act,  no  persons  are  liable  to  be  taxed  for 
any  of  the  purposes  mentioned  in  the  8th  section  of  that  act, 
except  ackud  itUuAitetnts  of  the  school  district.  The  words 
*^  rendent  inhabitants/'  and  <^  taxable  inhabitantSy'  of  the  district, 
are  used  synonynumsly  in  that  section. 

The  tax  was,  therefore,  illegally  imposed  on  the  plaintiffs,  by 
the  trustees  of  that  school  district.  The  only  question,  of  any 
difficulty,  is,  whether  the  collector  who  executed  that  warrant 
can  legally  claim  protection  under  it.  I  incline  to  the  opinion 
that  the  collector  ^as  well  as  the  trustees^  is  a  trespasser. 

The  authority  of  the  trustees  was  special  and  limited;  and  in 
assuming  a  right  to  tax  the  plaintiffs,  they  exceeded  the  poweis 
vested  in  them  by  law.  The  rule  is  wisely  settled,  that  in  such 
cases  the  subordinate  officer  is  bound  to  see  that  he  acts  within 
the  scope  of  the  legal  powers  of  those  who  command  him. 

{a)  I  R.  8. 4,79. 
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Experience  has  shown  that  the  safety  of  private  rights  will  not  new-york, 
admit  of  a  relaxation  of  this  rule ;  and  the  uniform  current  of      ^^  *^*^* 
English  authorities  has  su]>ported  it  with  je^ous  caution.     The  gp,^^^   ^j^^ 

Erinciple  is  sometimes  harsh  in  its  tipplication ;  but  in  order  to  Wtckoff 
e  efficacious  and  certain,  it  is  necessary  that  it  should  be  uni-  yr^^^ 
form.  Lawless  power  is  never  so  dangerous  as  when  exerted 
by  public  officers,  according  to  the  forms  of  law.  The  remedy 
for  such  abuses  ought  to  be  direct  and  ample.  It  is,  therefore, 
insufficient  to  allow  an  action  against  the  trustees  only ;  they 
may  be  insolvent,  or  beyond  the  reach  of  process,  while  the 
officer  who  is  the  immediate  trespasser,  is  fully  able  to  respond. 
The  case  of  Henderson,  fyc,  v.  Brown,  (1  (hints,  91.)  is  clearly 
distinguishable  from  the  present  case.  That  was  an  action  of 
trespass  against  a  collector  for  levying  a  distress  for  a  tax  on  the 
theatre  in  Nevh-YorJc;  which  had  been  assessed  as  a  dwelling' 
house,  *when  it  ought  to  have  been  assessed  as  land  vnth  the  [  *  447  ] 
theatre  upon  it,  Tnere  was  no  want  of  jurisdiction,  nor  excess 
of  jurisaiction,  in  that  case.  It  was  an  erroneous,  and  not  a 
void  assessment ;  and,  therefore,  the  collector  was  justified. 

In  the  case  of  the  Marshalsea,  ^10  Co.  Rep.  76.)  Sir  Edward 
Coke,  in  exemplifying  the  distinction,  in  this  respect,  between  a 
proceeding  coram  nonjudice,  and  a  proceeding  inverso  ordine, 
or  erroneous,  says,  "  If  the  Court  of  Common  Pleas,  in  a  plea  of 
debt,  doth  award  a  capias  against  a  duke,  earl,  &c.,  which,  by 
the  law,  doth  not  lie  ag^unst  them,  and  the  same  appeareth 
in  the  writ  itself,  yet  if  the  sheriff  arrest  them  by  force  of  the 
capias,  although  that  the  writ  be  against  law,  notwithstanding, 
inasmuch  as  me  Court  hath  jurisdiction  of  the  cause,  the  sheriff 
is  excused."  In  that  case,  a  capias  was  an  irregular  process. 
The  proceeding  should  have  been  hy  summons  and  distringas; 
yet,  as  the  Court  had  jurisdiction,  in  actions  of  debt,  against  peers 
of  the  realm,  the  sheriff  was  justified  under  the  capias,  although 
peers  were  not  amenable  in  that  mode. 

In  this  case,  the  property  of  the  plaintiffs  was  not  taxable  in 
any  degree,  nor  under  any  modification.  The  power  of  assess- 
inff  the  tax  is  expressly  limited  to  the  property  of  "  resident  in- 
habitants of  the  school  district  ;^^  and  it  is  admitted  that  the 
plaintiffs  are  not  persons  of  that  description.  The  cases  of 
Harrison  v.  BukocJc,  fyc.  (I  H.  Black.  68.)  and  Mayor  v. 
Knowles,  (4  Taunt.  634.)  are  analogous.  We  are,  accordingly, 
of  opinion  that  the  plaintiffs  are  entitled  to  judgment. 

Judgment  for  the  plaiintiffs. 
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NEW-YORK, 

s^^^t^^l^  James  Jackson  against  Stone. 

jAGKsoff  THIS  was  an  action  of  tr^pass,  for  mesne  profits,  which  was 

Stohz.       tried  before  Mr.  Justice  Piatt,  at  the  Greene  circuit,  in  Septem- 

Where,     du.  *«^>  ^®^^-  .         . 

ring  the  penden-  The  plaintiff,  in  this  suit,  conunenced  two  actions  of  ejectment, 
£  *  448  ]  in  1 810,  on  the  demise  of  Joseph  At  wood,  against  Samuel  ^Bald- 
CY  of  an  acUon  j^tn  and  Beiyamin  Baldtoin,  for  lands  in  Windham,  in  the  county 
dfSndanrgivM  of  Greene,  in  which  judgments  were  recovered,  in  October  term, 
np  ^  ^^^^:  1813,  whereon  writs  of  possession  were  issued,  which  were  exe- 
penon)  aod  af-  cuted  in  December  following.  Previously,  however,  to  these 
terwards  the  judgments  being  obtained,  the  defendant  had  purchased  from 
e«"*%dmmt^  ouc  Scott  about  20  acrcs  of  the  premises,  for  which  he  had  re- 
»«ch  third  per-  ceived  a  deed  in  fee,  with  warranty,  and  called  upon  the  Bald- 
the  m«}we  pro/-  vdns  to  deliver  to  him  the  possession  of  the  land  contained  in 
iu;  the  recov-  jjjg  deed,  which  they  agreed  to  do,  on  his  allowing  them  the  ap- 
fs^^*"conciMfve  praiscd  value  of  their  improvements;  they  were  appraised,  the 
evidence  a-  defendant  not  being  present,  at  140  dollars,  and  tne  Baldwins 
Se^annot  set  abandoned  the  possession  of  about  20  acres  to  him,  and  remained 
iip^^Ue^nhim-  jjj  possession  of  the  residue  until  they  were  turned  out  by  the 
e  asa  9i.\a)  ^j^jg  ^^f  p^gggggj^jj  jj^forc  mentioned.    The  defendant,  on  this 

trial,  showed  a  perfect  title  to  the  premises  which  he  claimed. 
A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 

of  the  Court  on  a  case  to  be  made,  which  was  now  submitted  to 

the  Court  without  argument. 

Per  Curiam,  The  defendant,  as  respects  the  title  to  the 
premises,  stands  in  the  same  situation  as  the  Baldwins,  from 
whom  he  took  the  possession  of  the  parcel  of  land,  for  which  the 
action  of  ejectment  was  brought.  The  defendant  in  an  action 
of  ejectment  cannot,  by  giving  up  the  possession  to  a  third  person, 
after  the  commencement  of  tise  suit,  defeat  the  effect  of  the  re- 
covery. It  is  perfectly  well  settled  that  a  recovery  in  ejectment, 
as  far  as  respects  the  right  to  mesne  profits,  is  conclusive  of  the 
title,  as  to  the  land  possessed  by  the  defendant  when  the  action 
was  brought,  into  wnose  hands  soever  it  may  subsequently  pass, 
by  transmutation  of  the  possession  from  the  defendant  in  eject 
ment. 

The  plaintiff  must  have  judgment. 

{a)  Jackton  v.  Hilh,  8  Cow,  Rep.  290.  Jackson  v.  Combs,  7  Bid,  S6.  Morgan  y, 
Vanek,  8  WendtWt  Rep.  587.  Grave*  v.  Joice,  5  Cow.  Rep,  261. 2&i.  note  «.  t  Johm, 
Rep.  m  11  Id,  40ft. 
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NEW-YORK. 

*Alder  against  Griner.  v,.^^i;,3^it^ 

THIS  was  an  action  of  covenant  which  was  tried  at  the  Neto-       Aldir 
rork  sittings,  in  April,  1816,  before  his  honor  the  chief  justice.      Grinek. 

The  declaration  set  forth  articles  of  agreement,  made  the  30th  -^vhere  in  «& 
of  April,  1810,  between  the  plaintiff  and  defendant,  by  which  deciaraiioa  up- 
the  latter  agreed  to  work  for  the  plaintiff  as  a  glass-man :  and  1°  ,*^  JSIH' 
the  breach  was,  that  the  defendant  would  not  work  for  the  plain-  do  venue  is  sia- 
tiff,  according  to  the  articles  of  agreement.  A  venue  was  laid  ]^^^  'dldajL^ 
in  the  margin  of  the  declaration^  to  wit,  "  city  and  county  of  tion,  bui  only  in 
New- York;''  but  there  was  no  venue  stated  in  the  body  of  it.  Jj^* ^^f '"•'/a,'! 
At  the  trial,  the  plaintiff  gave  in  evidence  the  articles  of  agree-  leged  at  which 
ment  upon  which  the  action  was  founded,  bearing  date  the  30th  ^  "iScd! 
of  April,  1810,  and  which  concluded  thus:  "Done  in  BosioUy  u  is  no  variance 
in  the  day  and  year  above  mentioned.''  The  counsel  for  the  p^SiJ^dTcv! 
defendant  then  moved  for  a  nonsuit,  on  the  ground  of  a  variance  idence  bean 
between  the  instrument  declared  upon  and  that  given  in  evi-  ent^^a?c*^ffom 
dence ;  as  the  one  must  be  intended  to  have  been  executed  in  that  in  which 
the  city  and  county  of  New- York,  and  the  latter  appeared,  on  ^jul^^tt, 
the  face  of  it,  to  have  been  executed  in  Boston,  The  cause,  it  would  'have 
however,  was  permitted  to  go  to  the  jury,  who  found  a  verdict  ^  ^i^^^ace 

for  the  plaintiff.  been  stated   in 

A  motion  was  made  to  set  aside  the  verdict,  and  for  a  new  ^Kjiara^onf  *^ 
trial. 

C.  M.  Lee,  for  the  defendant,  contended,  that  no  venae  be- 
ing stated  in  the  body  of  the  declaration,  the  place  of  the  con- 
tract must  be  referred  to  that  given  in  the  margin,t  which  is  1 1  cinttyy  Pi- 
New-  York ;  and  no  contract,  under  this  declaration,  can  be  given  ^^  gi.  ""' 
in  evidence,  but  one  dated  in  Neio-York.%  But  the  instrument  1 1  ^^»  ^'• 
offered  in  evidence,  in  this  case,  was  dated  at  Boston;  there  ^a/».^'cr^ 
was,  therefore,  a  fatal  variance.  Jm,  '  96.'     i 

Cotop,  177.     i 

T.  A.  Emmet,  contra,  insisted,  that  the  averment  of  the  place  ^'^f%^' 
was  not  necessary  to  give  jurisdiction,  for  it  could  not  be  trav- 
ersed.    The  declaration  contains  no  averment  that  the  contract 
was  made  in  New-  York,  and  its  appearing  to  have  been*  made  in       [  *  450  ] 
Boston  is  no  variance.     Reference  is  made  to  the  margin  to  help 
a  defect  of  venue  in  the  body  of  the  declaration :  such  reference 
is  never  made  to  injure  the  pladntiff.'J)     The  case,  then,  stands  J^  ^  ^•'^ 
precisely  as  if  no  venue  at  all  was  stated,  and  this  is  a  defect 
which  can  only  be  taken  advantage  of  on  a  special  demurrer. 
Had  it  been  averred  that  Boston  was  in  New-York,  the  Court 
would  not  have  allowed  it  to  be  traversed  or  contradicted. 
Then  why  not  intend,  when  nothing  is  said  that  Boston  is  New- 
York! 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  The  iji- 
strument  given  in  evidence  is  dated  at  Boston,  and  there  is  no 
venue  in  tlie  body  of  the  declaration ;  in  the  maigin  there  are 
tlie  words  " city  and  county  of  Ntto-YorkJ' 
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NEW- YORK,  The  rule  as  to  venues  is,  that  when  a  transitory  matter  baa 
^^!^i^  occurred  abroad,  it  may,  in  general,  be  stated  to  have  occurred 
in  an  English  county,  without  noticing  the  place  where  it  really 
happened ;  but  if  the  real  place  abro^  be  stated,  which  is  ne* 
cessarv  when  the  instrument  declared  on  bears  date  there,  it 
should  be  shown  under  a  scilicety  that  it  happened  in  an  English 
county.  The  reason  and  eflect  of  this  nile  is  given  by  Loid 
Mansfield^  in  FabrigOB  v.  MoUyn^  (^Cowp.  176.)  thus :  ^'  If  a  dec- 
laration state  a  specialty  to  have  been  made  at  Westminster,  m 
Middlesex^  and  on  producing  the  deed,  it  bears  date  in  Bengal, 
the  action  is  gone,  because  it  is  such  a  variance  between  the 
deed  and  the  declaration  as  makes  it  appear  to  be  a  different 
instrument" 

After  a  trial,  a  bad  vemu^  or  the  want  of  one,  is  cured  by  the 
statute  oi  jeofails ;  and  the  venue  in  the  margin  will  help,  but 
not  hurt.     (3  Term  Rep.  387.) 

Had  the  declaration,  in  this  case,  stated  the  deed  to  have  been 
made  at  New-YorJc,  we  should,  probably,  have  been  bound  by 
authority,  whatever  may  have  been  our  private  opinions  as  to 
the  wisdom  of  the  rule,  to  set  aside  the  verdict  on  the  ground 
of  variance ;  but  it  is  not  alleged  that  the  deed  was  executed  in 
New-YorJc;  the  words  in  the  margin  are  not  such  a  direct  aver- 
ment of  the  fact  as  to  produce  a  variance ;  the  place  stated  in 
the  margin  is  intended  for  the  venue,  or  place  from  whence  the 
jury  are  to  come,  but  not  as  a  matter  of  local  description  of  the 
execution  of  the  deed,  (11  East.  118.) 

Motion  denied. 


[•451  ]  *Grim  against  The  Ph(ENIx  Insurance  Company. 

A  vMwi  was  THIS  was  an  action  on  a  policy  of  insurance,  on  the  schoon* 
otSr*hriS?T  ®^  Melinda,  from  PhiladelpKta  to  Neto-York.  The  policy  con- 
^D8t/re;'du-  taiucd  the  usual  enumeration  of  the  hazards  insui^  against; 
■!  MMMo*  mS  ®^^  ^  perils  of  the  sea,  fire,  barratry  of  the  master  and  mar- 
lessiy  put  ap  a  iners,  <bc.  The  vessel  dropped  down  on  the  12th  of  October, 
l?^A?bin?ac1^  1811,  below  the  city  oi  Philadelphia,  yNhere  she  took  in  136 
wUeh  took  fire|  kegs  of  guupowdcr,  which  were  all  stowed  in  the  hold ;  and  on 
SIunrT^e  ^^  1"****  ^^  October,  while  she  was  in  the  Delaware,  40  kegs  of 
powJter,theves-  gunpowder  worc  taken  out  of  the  hold,  and  36  kegs  were  put 
up  ^  wMiy  ^^^^  ^^^  cabin,  and  stowed  close  up  to  the  companion-way,  and 
lostptwas^//,  some  tallow,  which  had  been  upon  deck,  was  put  into  the  hold, 
weJe*no"  Hable  ^^  ^^®  place  of  the  powdcr  so  taken  out,  which  was  done,  as 
for  the  loss.  the  witncss  understood  the  captain,  to  make  better  stowage. 
not^respoiisibie  ^^  appeared  that  the  vessel  was  very  fully  laden.  The  powder 
for   the   fault,  in  the  companion*way,  which  leads  to  the  main  or  forward 

nog'ligvnce,  or 
misconduct,  of 
lite  master  or  mariners,  not  amountia^  to  bamttry. 

A  loss  occasioned  by  the  mere  negltfenee  or  carelesflMts  of  the  maatar,  or  mmnmn,  doei  Dot-amouBl  !• 
ttctr^alrff,  wbicb  is  aoi  act  done  with  a  Inuiduleiit  intent,  or  ex  malefido. 
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cabin,  reached  to  the  top  which  covered  the  companion.    A  tier  new-york, 
of  casks,  or  hogsheads,  of  gin,  were  placed  against  the  compan-     ^^  ^^^^- 
ion,  and  across  the  deck,  from  one  side  to  the  other.     The  com-        q^,^ 
panibn  projects  above  the  deck  about  a  foot,  and  the  binnacle  v. 

was  placed  on  the  quarter-deck,  near  the  companion-way,  the  ^"iHsfcS^" 
plank  of  which,  toward  the  binnacle,  was  about  one  inch  and  a 
half  thick,  and  that  of  the  binnacle,  about  an  inch  thick.  The 
main  or  forward  cabin  was  entirely  filled  with  soods,  and  there 
was  no  access  to  k,  it  being  separated  from  the  after  cabin  by 
a  bulk-head,  extending  across  the  cabin ;  and  the  people  de- 
scended to  the  after  cabin  through  a  scuttle  in  the  cfeck.  The 
vessel,  while  proceeding  down  the  bay,  was  forced  back  by  a 
storm  as  far  ^s^ombay-Hook  Island^  where  she  came  to  a&chor, 
in  the  night  of  the  16th  of  October.  It  rained  hard  during  the 
night,  accompanied  with  thunder  and  lightning,  and  the  storm 
continued  until  the  morning  of  the  17th  of  October^  and  about 
5  o'clock,  P.  M.,  the  vessel  blew  up,  and  every  person  on  board 

Erished,  except  JVUKam  Saxion^  a  passenger,  who  had  never 
en  a  voyage  before.  At  the  tnal,  he  was  caUed  as  a  witness 
for  the  defendants,  and  a  verdict  was  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court,  whether,  under  the  circum- 
stances *of  the  loss,  as  stated  by  this  witness,  the  plaintiff  was  [*452  ] 
entitled  to  recover.  In  addition  to  the  fsicta  above  menti(wied, 
the  witness  stated  that  a  candle  was  kept  burning  in  the  bin- 
nacle every  night,  from  the  time  the  vessel  left  i'AiZatZeJpAta, 
until  she  was  lost.  In  the  night  of  the  16th  of  October y  the 
watch  on  deck  came  down  into  the  forecastle,  where  the  witness 
was,  and  told  one  of  the  crew,  who  was  to  ti^e  the  next  watch, 
to  go  on  deck  and  take  his  watch,  and  to  take  care  of  the  can- 
dle ;  that  the  candle  in  the  binnacle  had  burnt  down  so  &r  into 
the  socket  <^  the  candlestick,  that  the  socket  had  become  so  hot 
he  could  not  put  another  candle  into  it,  and  had  stuck  the  can- 
dle to  the  side  of  the  binnacle,  it  blowing  so  hard  that  he  could 
not  keep  it  burniog  on  the  outside.  Tne  seaman  went  grum- 
bUng  on  dedc,  «nd  in  about  20  nunutes  afterwards,  the  mate 
came  to  the  forecastle,  and  cried  out  to  the  men  to  turn  out,  all 
hands,  for  the  binnacle  was  on  fire.  They  all  got  on  deck,  and 
the  witness  immediately  aftc^r  them ;  they  looked  for  the  draw- 
bucket,  but  the  deck  was  so  much  lumbered  that  it  was  one  or 
two  minutes  before  it  waB  found.  One  of  the  crew  drew  a 
bucket  of  water,  and  handed  it  to  the  mate,  as  the  witness  be- 
lieved, who  was  standing  nearest  the  binnacle ;  and  while  the 
mate  was  in  the  act^of  throwing  the  water,  the  explosion  took  _ 
place.  The  witness  added,  that  when  he  first  came  on  deck, 
there  did  not  appear  to  be  greater  Ught  in  the  binnacle  than  what 
a  candle  would  give ;  that  there  was  a  sail  which  covered  the 
companion-way,  and  as  the  mate  pulled  away  the  sail,  the  witness 
discovered  it  to  be  on  fire,  and  as  the  mate  drew  the  sail,  and 
threw  the  water,  the  witness  heard  a  rumbling  noise,  and  was 
not  sensible  of  any  thing  afterwards,  until  he  found  himself  ^ 

311 


452  CASES  IN  THE  SUPREME  COURT 

• 

NEW- YORK,  climbing  up  the  mast  of  the  vessel,  which  was  sinking  in  the 
Oct  1816.     water.     The  witness  said  it  was  the  constant  usage  to  bring 
^^^^q!!^^^'*^  powder  in  vessels  employed  in  this  trade,  and  to  store  it  either 
V.  in  the  cabin  or  hold,  as  was  most  convenient. 

TbX    PH<EfflZ 

Stossoriy  for  the  plaintiff,  contended,  1.  That  the  policy » being 
against  fire,  covered  all  accidents  by  fire,  not  occasioned  by  the 
t  Manfu  M  fraud  of  the  insured,  or  his  agents.    Marshidif  says,  there  can 
aloT.^i.    1  '>©  110  doubt,  but  that  a  loss  occasioned  by  fire,  which  is  merely 
Ttrm  Jtep'ws,  accidental,  and  not  imputable  to  any  fault  of  the  master  or  mar- 
iners, is  a  loss  within  the  policy.    He  does  not  state,  whether, 
[  •  453  ]       by  the  English  law,  the  insurer  would  be  liable,  if  the  *fire  hap- 
XEmeng.tcm.  pcucd  by  the  fault  of  the  master  or  mariners.     EmerigonX  lays 
1.  p.  434.  down  the  rule,  that  the  insurers  are  liable  for  losses  by  fire ; 

but  he  says  that  at  Marseilles  they  are  not  liable  for  a  loss  by 
fire,  occasioned  by  the  fault  of  the  master  or  mariners,  unless 
^      Pdfaer  they  have,  at  the  same  time,  insured  against  barratry;^  though, 
^ro^  «tet  A$s.  j^  many  other  places,  he  admits  the  rule  to  be  otherwise. 

In  policies  of  insurance,  expressly  against  fire  alone,  the  in- 
surers are  answerable  for  all  losses  by  fire,  though  occasioned 
by  the  negligence  and  fault  of  servants,  or,  in  other  words,  for 
every  loss  not  caused  by  the  fi^ud  of  the  insured.  In  losses 
by  fire,  it  must,  in  almost  every  case,  be  occasioned  by  careless- 
ness, or  inattention,  or  some  fault  or  neglect  of  servants ;  and  it 
is  the  very  object  of  the  contract  to  guard  the  insured  against 
the  consequences  of  such  negligence  and  faults  of  others.  In 
0  3  CampttWM  the  casc  of  Boyd  v.  Duhoisy\\  tried  before  Lord  EHenborough, 
N,  P.  -Bq».  133.  ^j^gf  g  being  no  evidence  of  the  cause  of  the  fire,  the  plaintiff  had 

a  verdict. 
^]  Johns,  Cos,      In  Goix  V.  Knox,^  where  the  policy  was  against  ^*  aU  rUksj^* 
^^'  the  Court  said  they  should  construe  the  policy  liberally,  as  ap- 

plying to  all  losses,  except  such  as  arise  from  the  fraud  of  the 
insured.    The  same  rule  of  construction  was  adopted  in  Had- 
tt  7   Johm.  cliff  V.  The  United  Ins.  Co.ff    True,  it  is  a  principle  in  marine 
^^'    '  insurance,  that  it  does  not  extend  to  the  acts  or  faults  of  the  in- 

sured, as  bad  stowage,  and  the  like,  because  they  are  not  perils 
insured  against.  So,  in  case  of  deviation,  through  fault  of  the 
master,  that  puts  an  end  to  the  contract.  In  these  and  other 
cases,  in  which  the  Court  have  held  that  the  insurer  was  not 
U  Kwghi  r.  liable,  it  was  because  the  cause  of  the  loss  was  not  a  peril  in- 
SSf^ka  sured  against. 

i»r.58i^c.  2.  Fraud  or  gross  negligence,  on  the  part  of  the  master  or 
1349^ SeelKaJl  mariners,  is  barratry.  The  sticking  the  candle  on  the  side  of 
Uifo  V.  Wheel'  the  binnacle  was  an  act  of  wilful  and  gross  negligence.  Sail- 
'\^^Bu^y  ^"S  ^^^  ^f  ?^^>  without  paying  the  port  duties,  has  been  held 
Brown,  2  s^\  Sin  act  of  negligence  amounting  to  barratry .j:j:  Barratry  may 
Rn'  259  ^'sw  ^^^sist  in  acts  of  omission  as  well  as  commission.  Neglect  of 
TTerm '  Rep,  duty,  OS  Well  as  criminal  conduct,  will  amount  to  barratry.  It  is 
S«  m^i  ^^^  requisite  that  the  master,  or  mariners,  should  propose  any 
j^.  Rep.  40.  gain  to  themselves  by  their  neglect  or  violation  of  duty.^^ 
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Where  a  person  knows  his  duty,  and  neglects  it,  it  is  that  gross  NEW-yoRk, 
negligence  which  amounts  to  fraud ;  lata  culpa  dolo  equiparatur,  v^^^J^^^i^L^ 

*Then,  admitting  the  negligence  to  be  so  gross  as  to  amount        q^^^ 
to  barratry,  can  the  plaintiff  recover  under  a  count,  alleging  the*         v. 
loss  to  be  by  fire  ?     A  loss  by  fire  is  one  of  the  perils  included  ^"Lsf  cS!"' 
in  the  policy ;  and  the  defendant,  to  defeat  the  action,  sets  up      r  «  ^^^  i 
another  cause  of  loss,  to  wit,  barratry,  which  is,  also,  one  of  the 
perils  insured  against.     In  Heyman  v.  Parish, 1i  this  very  ques-     t  s   Ccmpb. 
tion  arose  before  Lord  Ellenboroughj  who  held  that  where  the  ^'  '^' 
pl^ntiff  declared  for  a  loss  by  the  perils  of  the  sea,  and  the 
vessel  was  proved  to  have  been  shipwrecked,  the  plaintiff  might 
recover,  though  the  loss  was  occasioned  by  the  wilful  misconduct 
of  the  captain  amounting  to  barratry :  the  same  princijple  was 
laid  down  by  this  Court,  in  Gardere  v.  The  Colttmhia  Luurance 
Company.^    Barratry  is  no  defence  to  an  action  for  the  loss  by     t  T. .  •'^**^- 
the  peril^of  the  sea,  or  by  fire. 

T.  A.  Emmety  and  Hoffman^  contra,  contended,  that  the  in- 
surers were  not  liable  for  a  loss  occasioned  by  the  negligence 
or  misconduct  of  the  master  or  mariners.    Even  if  barratry  was 
not  enumerated  among  the  risks,  the  insurers  would  not  be 
liable  for  a  loss  in  such  a  case.     Marshall  clearly  marks  the  dis- 
tinction between  the  law  of  England^  and  that  of  other  coun- 
tries.    In  France,  and  other  countries,^  barratry  is  a  term  more  i  ^k{q^  ** 
comprehensive  than  in  the  English  law.||     By  the  law  of  Eng-   ^^    MarMhaii, 
land,  no  fault  of  the  master  or  mariners  amounts  to  barratry,  ^is-  Ca^Btrmtu, 
unless  it  proceed  from  a  fraudulent  purpose.ir    In  the  case  of  ^^  \^c 
Boyd  V.  Dubois,  the  cause  of  the  fire  was  unknown,  and  the  Rep,  13s.  ^'^^ 
burden  of  proving  it  to  have  been  occasioned  by  the  fault  of  the 
master  or  mariners,  rested  on  the  defendant,  and  no  fault  being 
shown,  the  plaintiff  had  a  verdict.     So,  in  Carruthurs  v.  Gray,f\     tt  B,  itf 
where  the  ship  and  goods  were  seized  by  the  Russian  government, 
the  defeodsmt  undertook  to  prove  that  the  seizure  was  owing  to 
the  omission  of  the  captain  to  mention  the  soods  insured  in  the 
manifest  of  the  cargo.     In  Cleveland  v.  The  Union  Insurance 
Company, %%  the  Supreme  Court  of  Massachusetts  held  that  the  ^^'^'^^ 
insurers  were  not  liable  for  a  k)S8.  by  capture,  arising  from  the 
negligence  of  the  master  in  leaving  the  ship's  register  and  other 
papers  at  the  Lie  of  France,  an  intermediate  port  in  the  voyage 
insured.     Whatever  may  be  the  law  of  other  countries,  it  is  set- 
tled in  England,  and  here,  that  barratry  is  an  act  done  with  a  /e^£^    ^j 
fraudulent  or  criminal  intent,  or  ex  malejicio.^^  East,  m. 

In  Dxderer  v.  Del.  Ins.  Co.,\\\\  where  negligence  seems  to  be  iH  ^1^"^^' 
♦suggested  as  amounting  to  barratry,  the  Court  merely  say,  that  f^,  '  ** 
gross  negligence  is  evidence  of  fraud.  If  so,  it  may  be  rebutted  [  •  455  ] 
by  other  evidence,  and  must  go  to  a  jury,  who  are  to  decide  irtr  1 8tr.  sau 
whether  there  was  fraud  or  not.  It  could  not  be  enough,  to  %Jl^i^^'  ^ 
entitle  the  plaintiff  to  recover,  to  aver  a  loss  by  the  negligence  u.  EtUnbcr^ 
ofthe  master  or  mariners.lTir  There  must  be  fraud,  or  criminality.  *^'u  jj^ 
In  Cook  V.  Com.  Ins.  Co.fff  the  Court  define  barratry  to  be  every  jup.  40l 
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NEW-YORK,  species  of  fraud,  concerning  either  the  ship  or  cargo,  committed 
Oct.  1816.     \yy  |)|Q  master,  in  respect*  to  his  trust  as  master,  to  the  injury  of 
^^'^^^l^^^^  the  owner.     In  Phyn  v.  The  Royal  Ex,  Ass.  Cb.f  the  distinc- 
V.  tion  is  taken  between  a  case  of  gross  ignorance  or  negligence, 

''"l5s^Co ""  *"^  fraud  ;  and  the  jury  having  negatiyed  the  fraud,  the  defen- 
t7  Termiup.  dants  had  a  verdict.     In  Law  v.  HoUingsuorth^X  the  insurers 
605-  were  held  discharged,  on  the  ground  that  there  was  no  pilot  on 

U  Term  Rep.  board,  which  was  a  breach  of  the  implied  warranty  in  the  policy. 
.  j  Q^j^j^  jy;  So,  in  P^on  v.  Cope,^  Lord  Ellenborough  considered  the  phun- 
/  431  '  tiff  as  having  been  guilty  of  gross  negligence,  in  suffering  re- 

peated acts  of  sm^^ing,  which  was  the  cause  of  the  seizure 
and  losSj  and  he  could  not,  therefore,  recover.  This  neglect  is 
to  be  considered  as  a  breach  of  the  implied  warranty  on  the  part 
of  the  assured,  to  use  reasonable  diligence  and  care  in  regard  to 
the  property  insui^d. 

The  word  firtj  iised  in  the  enumeration  of  the  risks  in  thli 
policy,  is  subject  to  the  same  rules  of  interpretation  as  have  been 
settled  in  regard  to  the  other  perils  enumerated ;  and  it  is  i\ 
principle  pervading  the  whole  law  on  this  subject,  that  the  in- 
surers are  not  liaUe  for  a  loss  occasioned  by  the  iexAx  or  aegii 
II  p«r  Kent,  gencc  of  the  insured,  his  agents  or  servants.  ||     In  policies  ol 
i.Ui^^l^.  insurance  against  fire  only,  certain  exceptions  are  stated  witli 
Co,    2  Jo/iftf.  great  precision ;  but  in  policies  of  marine  insurance,  no  exceptions 
"•  .  or  circumstances  whatever  are  stated.     The  analogy,  therefore, 

between  the  two  kinds  of  insurance,  does  not  hold. 

Then,  what  are  the  facts  in  this  case  ?  Two  acts  of  negli- 
gence are  shown,  either  of  which  is  sufficient  to  discbarge  the 
defendants ;  first,  that  of  the  master,  in  the  bad  or  improper 
stowage  of  the  gunpowder y  in  a  place  so  exposed  to  accident ; 
second,  that  of  the  mate,  and  one  of  the  mariners,  in  putting 
the  lighted  candle  against  the  side  of  the  binnacle.  The  plain- 
tiff proves  a  loss  by  fire ;  the  defendants  show  negligence  and 
misconduct  in  the  master  and  mariners.  So,  in  Boyd  v.  Dubois, 
Lord  Ettenhorough  said,  that  if  the  defendant  could  show  that  the 
[  *  456  ]  hemp  was  put  on  *board  in  a  state  liable  to  effervesce,  and  it  did 
effervesce,  and  generate  the  fire,  that  would  prove  such  a  negli- 
gence of  the  insured,  as  would  prevent  his  recovery  for  the  loss. 

IVeUs,  in  reply,  insisted,  that  the  plaintiff,  prima  facie,  was 
entitled  to  recover,  and  that  the  defendants,  to  discharge  them- 
selves from  the  loss,  must  show,  clearly  and  satisfactorily,  that  it 
had  been  occasioned  by  the  fault  or  misconduct  of  the  plaintiff. 
u  ^^^'^  The  cases  cited  by  Marshall,^  to  show  for  what  acts  of  the  in- 
(90*.     Park  on  surcd,  or  his  agents,  the  insurers  were  not  liable,  are  all  cases  of 
K*'  ^%A  ^^'^  ipiorance  or  mistake ;  but  the  present  case  is  an  instance  of  wil 
^'  lul  and  palpable  carelessness.     The  analogy  between  marine 

insurances,  and  land  insurances,  against  fire  only,  is,  in  this  re- 
spect, complete.  The  master  and  mariners,  in  relation  to  the 
owner  of  the  ship,  stand  in  a  similar  situation  to  that  of  domes- 
tic servants  in  regard  to  the  master  of  a  house.  Every  event  of 
374 


OP  THE  STATE  OP  NEW-YORK-  456 

fire  must  proceed  from  the  act  of  God^  as  lightning,  or  from  the  NEW-york, 
carelessness  and  negligence  of  those  who  have  charge  of  the  sub-  ^.^^IlJ^I^. 
ject.     If  insurers  are  not  answerable  for  losses  by  fire,  occa-        q,j,^ 
siooed  by  the  carelessness  of  servants,  then  they  are  responsible  r. 

only  where  it  is  caused  by  lightning,  or  the  act  of  God.  But  ^"iRsf  cof " 
the  law  has  not  been  laid  down  to  that  extent.  Fire  is  a  peril  in- 
sured against,  and  where  it  is  the  proximate  cause  of  loss,  it  is 
unnecessary  to  look  for  the  remote  cause.  Whenever  a  fire  is 
caused  by  the  carelessness  of  servants,  master  or  mariners,  the 
insurer  is  answerable,  whatever  may  be  the  degree  of  that  care- 
lessness or  neglect.  It  need  not  be  a  wilful  act  committed.  The 
omission  of  a  direct  and  positive  duty  is  equivalent.  It  is 
enough  that  the  omission  of  duty  be  the  cause  of  loss  by  one  of 
the  perils  insured  against.  It  can  be  no  defence  to  say  that 
the  negligence  was  gross,  and,  therefore,  a  fraud.  Placing 
the  candle  against  the  side  of  the  binnacle,  and  leaving  it  in  that 
situation,  was  equally  careless  as  to  have  thrown  it  into  the 
companion-way  among  the  kegs  of  powder.  If  it  is  barratry  to 
set  fire  to  the  vessel,  it  is  barratry  to  omit  the  means  of  preventing 
it,  by  acts  in  the  power  of  the  party  to  perform.  It  is  said  here 
was  bad  or  improper  stowage ;  but  it  was  proved  to  be  the  com- 
mon practice,  in  this  trade,  to  carry  powder  in  that  manner. 
The  loss  was  not  occasioned  by  bad  stowage,  but  the  carelessness 
of  the  mariners. 

It  is  said,  that  gross  negligencejs  only  evidence  of  fraud ; 
*but  when  the  fact  of  gross  negligence  is  established,  the  con-       [  •  457  ] 
elusion  of  law  irresistibly  follows  that  it  is  fraud.     The  plaintiff 
must  aver  fraud,  not  negligence,  and  when  grosa  negligence-  is 
shown,  the  fraud  is  estabUshed. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The 
loss  in  this  case  is  alleged  to  have  been  by  fire.  The  policy 
contains  the  usual  clause,  specifying  the  perils  insured  against. 
The  facts  in  this  case  briefly  are,  that,  the  vessel  being  partly 
laden  with  powder,  a  candle  was  carelessly  put  up  by  the  bin- 
nacle, which  took  fire,  and  communicated  to  the  powder,  and 
the  vessel  was  blown  up,  and  lost.  The  question  is,  whether 
the  underwriters  are  responsible.  On  the  part  of  the  assured, 
it  is  contended,  in  the  first  place,  that  this  was  a  loss  by  barratry ; 
and  if  not,  still,  under  the  general  words  in  the  policy,  the  under- 
writers are  answerable  for  all  losses  by  fire. 

It  appears  to  me  impossible  to  consider  the  negligence  by 
which  the  loss  was  occasioned  as  amounting  to  barratry.  It 
would  be  absurd  to  suppose  the  powder  was  set  on  fire  by  de- 
sign, and  the  vessel  blown  up  intentionally,  as  it  must,  most 
probably,  have  caused  the  destruction  of  the  whole  crew. 

It  is  well  settled,  that  an  act,  to  be  barratrous,  must  be  done 
with  a  fraudulent  intent,  or  ex  maleficio.  Barratry  is  a  fraudu- 
lent breach  of  duty,  in  respect  to  the  owners.  This  is  the  es- 
tabhshed  doctrine,  both  in  the  English  Courts,  and  in  our  own. 
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NEW-YORK,  (8  East^s  Bep.  138.  2  Caines^s  Rep.  71.)  We  look  in  vain  for 
OcLisiG.  ^  ju^y  one  fact  in  the  case,  indicating  a  fraudulent  intention.  It 
is,  therefore,  a  loss  occasioned  by  pure  negligence. 
•  The  next  inquiry  is,  whether  such  a  loss  conies  within  the 
policy :  I  think  it  does  not.  No  adjudged  case  is  to  be  found 
directly  in  point ;  and  all  that  is  to  be  collected  from  the  ele- 
mentary writers  upon  the  question,  is  rather  matter  of  infer- 
ence. It  is  laid  down  by  Marshally  {Marsh,  on  Lis.  421.)  tliat 
a  loss  occasioned  by  fire,  which  is  merely  acddenialy  and  not  im- 
putable to  any  fault  of  the  master  or  mariners,  is  a  loss  within 
the  policy.  This  is  the  rule  in  England,  The  inference  ne- 
cessarily to  be  drawn  from  it  is,  that  when  the  fire  is  occasioned 
by  the  fault  of  the  master  or  mariners,  a  loss,  occasioned  thereby, 
is  not  to  be  borne  by  the  underwriters.  In  France,  the  under- 
writer is  not  held  answerable  in  such  case,  unless,  by  the  policy, 
he  is  liable  for  barratry.     But  in  France,  barratry  comprehends 

[  •  458  ]  *every  fault,  either  of  the  master  or  mariners,  by  which  a  loss  is 
occasioned,  whether  arising  from  fraud,  negligence,  unskilful- 
ness,  or  mere  imprudence.  {Marsh.  445.)  In  England,  if  the 
loss  could  be  attributed  to  barratrous  misconduct,  the  under- 
writer would  be  held  liable.  It  has  always  been  matter  of  sur- 
prise, that  underwriters  should  insure  the  good  conduct,  in  any 
case,  of  the  master  and  crew,  with  the  appointment  of  whom 
they  have  no  concern ;  (1  Term  Rev.  330.  8  Johns,  Rep.  227.) 
and  they  would  not  be  responsible  for  their  conduct  were  it  not 
for  their  express  stipulation.  The  master  and  mariners  are  not 
the  agents  or  servants  of  the  underwriters,  so  as  to  warrant  the 
application  of  the  general  rules  of  law  in  such  cases.  The  lia- 
bility of  the  underwriter,  for  their  conduct,  depends  upon  the 
stipulation  in  the  policy,  which  embraces  only  the  case  of  bar- 
ratry. If,  by  the  general  rules  of  law,  underwriters  are  respon- 
sible for  the  mere  carelessness  and  negligence  of  the  master  and 
mariners,  it  would  seem  to  follow,  as  a  necessary  part  of  the 
same  rule,  that  they  would  be  liable  for  their  fraudulent  miscon- 
duct ;  and,  of  course,  it  was  entirely  unnecessary  to  insert  in  the 
policy  any  express  engagement  to  become  answerable  for  losses 
by  barratry.  The  very  circumstance  of  assuming  the  risk  of 
barratrous  conduct,  affords  a  strong  presumption  that  the  un- 
derwriters are  responsible  only  for  such  misconduct  as  amounts 
to  barratry. 

Underwriters  have  no  concern  with  the  competency  or  skil- 
fulness  of  the  master  or  crew.  These  are  matters  which  con- 
cern the  owners ;  and  any  deficiency,  in  this  respect,  renders 
the  vessel  unseaworthy.  If  a  master,  from  ignorance  or  un- 
skilfulness,  or  from  any  motive  not  fraudulent,  should  depart 
from  the  proper  course  of  the  voyage,  and  a  loss  happen  thereby, 
the  underwriter  would  not  be  liable,  by  reason  of  the  deviation. 
{Marsh.  446.)  There  are  many  cases  of  injury  and  losse 
arising  from  tne  fault  and  negligence  of  the  master  and  maih< 
376 


OF  THE  STATE  OF  NEW- YORK.  458 

aers,  where  the  remedy  is  against  the  master  or  owners,  as  by  new-york, 
bad  stowage,  wet,  and  many  others.     {Marsh.  156.)  Oct.  I8I6. 

Although  the  insurance  is  against  loss  by  fire  generally,  yet        ^^^^ 
this  must  be  understood  as  relating  to  fire  occasioned  by  some  v. 

means  or  act  for  which  the  underwriters  are  responsible.  The  "^"^rgf  cSf" 
game  rule  must  be  applied  to  this  risk  as  to  the  other  enumer- 
ated risks  in  the  policy.  In  the  case  of  Vos  fy  Graves  v.  TTie 
United  Insurance  Company,  (2  Johns.  Cos.  180.)  the  insurance 
was  *against  capture  ;  and,  although  the  vessel  was  captured,  ,  »  459  1 
still  the  underwriters  were  held  not  to  be  responsible,  because 
the  capture  was  occasioned  by  the  misconduct  of  the  master,  in 
sailing  towards,  with  an  intention  to  enter,  a  blockaded  port. 
Kent,  justice,  in  his  opinion,  says,  such  an  attempt  takes  away 
from  the  assured  his  right  to  recover ;  for  he  never  can  be  al- 
lowed to  indemnify  himself  upon  an  innocent  party,  from  the 
consequences  of  his  own  want  of  skill,  or  from  his  negligence 
or  folly.  The  act  of  the  master  must  be  referred  to  his  princi- 
pal, who  appoints  him ;  and,  whenever  a  loss  happens  through 
the  master  s  fault,  unless  tliat  fault  amounts  to  barratry,  the 
owner,  and  not  the  insurer,  must  bear  it.  That  the  risk  of 
fault  in  the  master  (barratry  excepted)  is  not  a  risk  enumerated 
in  the  policy ;  and  it  would  be  very  unreasonable,  that  the  in- 
surer should  be  holden,  beyond  his  express  undertaking,  for  the 
fault  or  folly  of  the  master,  whom  the  insured  selects  and  con- 
trols. So,  in  the  case  of  Cleveland  v.  The  Union  Insurance  * 
Company,  (8  Mass.  Rep.  308.)  in  the  Supreme  Court  of  Massor 
chusetts,  the  loss  was  by  capture,  occasioned  by  the  negligence 
of  the  master,  in  leaving  the  ship's  register  in  the  Isle  of  France, 
and  the  underwriters  were  held  not  to  be  answerable.  Sedg- 
wick,  justice,  said  it  could  not  be  pretended,  that  this  neglect 
was  a  risk  expressly  insured  against,  or  any  risk  assumed  by  the 
underwriter ;  and  he  goes  on  to  show  that  the  remedy  must  be 
against  the  owner ;  that  he  is  responsible  for  all  losses  arising 
from  tho  negligence,  ignorance,  or  wilful  misconduct  of  the 
master,  that  do  not  amount  to  barratry.  He  says,  expressly, 
that  the  underwriters  are  not  answerable  for  a  loss  resulting  from 
the  gross  negligence  or  ignorance  of  the  master.  The  observa- 
tions made  in  these  cases  apply,  with  great  force,  to  the  one 
Qow  before  us,  and  go  to  establish  the  principle,  that  under- 
writers are  not  responsible  for  any  fault,  negligence,  or  miscon- 
duct of  the  master,  or  mariners,  which  does  not  amount  to  bar- 
ratry ;  and  that  their  liability,  even  for  barratry,  arises  from  its 
being  an  express  stipulation  in  the  policy.  ParTc,^  (24.)  after  tfi'Acrf.^  aa 
enumerating  the  perils  designated  in  the  policy,  observes  that, 
although  the  words  are  so  general,  there  is  a  great  difference 
between  damage  sustained  by  goods,  from  injuries  on  board  a 
ship,  and  that  which  occurs  from  external  accident ;  that  the 
insurer  is  liable  for  the  latter,  but,  with  respect  to  the  former, 
as  they  are  Neglects  attributable  to  the  master,  the  ship,  and  [  *  460  J 
not  the  insurer,  ought  to  be  answerable. 
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There  are  many  losses,  occasioned  by  some  of  the  perils  enu- 
merated in  the  policy,  which  may  happen  under  circumstances 
that  would  not  make  the  underwriters  chargeable.  These  general 
terms  are  used,  in  reference  to  the  established  rules  of  law ;  and 
it  is  with  an  eye  to  those  rules,  that  they  must  be  expounded. 
Insurance  against  fire  is  not  the  exclusive  object  of  a  marine 
policy.  It  is  enumerated  among  the  perils,  in  reference  to  the 
settled  principles  of  marine  law;  and  we  must  look  to  that  law, 
to  ascertain  the  excepted  cases.  None  of  the  observations  here 
made  are  intended  to  apply  to  land  insurances  against  fire. 
There  the  sole  object  is  indemnity  against  loss  by  fire ;  and  the 
general  and  settled  rules  of  law,  applicable  to  th^  subject,  must 
be  resorted  to  in  construing  such  policies. 

Upon  the  whole,  therefore,  the  result  of  my  opinion  is,  that 
this  cannot  be  considered  a  loss  by  barratry,  but  by  the  care- 
lessness and  ne|rligence  of  the  crew,  for  which  the  underwriters 
are  not  respons^le ;  and  this  is  the  opinion  of  the  Court.  The 
defendants  are,  accordingly,  entitled  to  judgment. 

Judgment  for  the  defendants. 


BiiONSON  against  Mann. 

Id  the  csMof  IN  ERROR,  on  certiorari  to  a  justice^s  Court, 
^ot  *SS'°*ule  '^^^  defendant  in  error  brought  an  action  in  the  Court  below, 
Wiway,  (2  N.  against  the  plaintifT  in  error,  to  recover  the  penalty  for  encroach- 
^era'the^n-  ^^S  ^^  *®  highway.  Under  the  21st  section  of  the  Act  for  reg- 
croacbmeot  is  ulating  highways.  (2N.  B.  L.  277,  278.)  (a)  On  the  trial,  itap- 
^comSl^ioni  peared  that  the  hignway  in  question  had  been  duly  laid  out  and 
en  must  con-  recorded ;  that  two  of  the  commissioners  of  highways  of  the 
S^^^rdl^  *own  of  Onondaga  had  notified  the  defendant  that  his  fences 
to  remove  it,  encroached  on  the  highway,  and  requested  him  to  remove  them; 
[*461  ]  *^d  that,  the  defendant  denying  the  encroachment,  one  of  the 
and  the  majority  commissioners,  ou  behalf  of  the  board,  applied  to  a  justice 

may  act:    but      -  ..       _  '-  .    .  '   ^F        ,      .        •?  - 

when  the  en-  of  the  peacc,  for  a  precept  to  summon  a  jury  to  inquire  of 
croachment  is  the  cncroachmcnt.  Notice  thereof  was  given  to  the  defendant 
fMi*is  to  be  m-  below,  and  he  attended  the  inquest,  and  assisted  in  the  examir 
^r^^TOof^the  '^^^'^'^  ^^^  survev, and  set  up  stakes  to  designate  the  road.  The 
comm^ssioMrs  jury  Summoned  for  that  purpose  found  the  encroachment,  and 
and^ma** make  ^^^^''^^  ^^  ^Y  Special  metes  and  bounds,  according  to  the  stat- 
compiaint  to  a  ute ;  but  the  defendant  did  not  remove  his  fences  within  sixty 


justice   of  the  days,  as  required  by  the  act.     The  defendant  objected  to  the 
f^  the  want  recovery,  on  the  ground  that  it  iid  not  appear  that  all  three  of 

of  a  joint  con- 
iuhation  will  not 
vitiate  an  inquest  subsequently  found. 

The  certificate  of  a  jury,  findings  an  encroachment,  is  conchisive  evidence  of  that  fact,  b  aq  action  brought 
to  recover  the  penall.T  for  not  removiiw  the  encroachneoL 

In  a  jud^neut  in  a  jusiire'*  Court  lor  the  plaintiff,  for  costs,  the  costs  for  subpoenas,  issaed  ma  behalf  ol 
the  defendant,  cannot  he  in€ltid<Hl.  {b) 


(a)  I  je.  8.  bn. 
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the  commissioners  attended  and  consulted  together,  in  regard  to  new-york, 

the  encroachment ;  but  the  justice  overruled  the  objection.     The  ^^-  ^^^^• 

defendant  then  offered  to  prove,  that,  in  hct,  there  was  no  en-  '"^^j^'^ 

croachment ;  which  evidence  the  justice  isfttsed  to  hear,  and  v. 

S?e  judgment  for  the  plaintiff  below.     In  the  amount  of  costs,  ^"asx. 
r  which  judgment  was  given,  the  justice  included  12  cents  for 
two  subpcBuas,  issued  on  behalf  of  the  defendant  below. 

Per  Curiam,  Where  the  encroachment  is  not  denied,  and  the 
commissioners,  under  the  21  st  section  of  the  act,  make  an  order 
to  remove  it,  the  just  construction  of  the  statute  requires  that 
all  should  confer,  and  then  a  majority  may  act ;  but  where,  as 
in  this  case,  the  encroachment  is  denied,  and  the  fact  is  to  be 
inquired  of  by  a  jury,  the  commissioners  act  in  the  character  of 
informers  merely ;  and  the  law  requires  no  order,  nor  any  act 
of  the  commissioners,  after  the  finding  and  certificate  of  the 
jury.  The  omission,  for  sixty  days  after  the  inquest,  to  remove 
the  encroachment,  constituted  the  offence.  The  mere  c<xn- 
plaint  to  the  justice  was  not  such  an  act  as  required  the  united 
deliberation  of  all  the  commissioners ;  (9  Johns.  Jtep.  360.)  at 
least,  the  omission  to  hold  a  joint  consultation,  in  regard  to  the 
complaint,  will  not  vitiate  the  inquest  which  establishes  the  fact 
of  encroachment.     The  complaint  was  initiatory. 

On  the  second  point,  the  justice  also  decided  correctly,  in  ex- 
cluding the  evidence  to  contradict  the  inquisition  as  to  the  fact 
of  encroachment.  The  finding  of  the  jury  was  conclusive,  on 
this  trial,  as  to  that  fact.  The  judgment  for  costs,  however,  is 
erroneous ;  so  that  the  judgment  must  be  reversed,  as  to  costs, 
and  afiirmed,  as  to  the  penalty  recovered,  (a) 

Judgment  accordingly. 

{a)  VanBokidinv  Inger9oH,5  }Ve/ideU,M\. 


*Annin  against  Chase.  [  *  462  ] 

IN  ERROR,  on  certiorari  to  a  justice's  Court.  't^ZoTht 

After  issue  was  joined  in  the  Court  below,  the  defendant  in  {^T'^xiuited  b 
error,  who  was  the  plaintiff  below,  applied  for  an  adjournment,  ■,|y*^*'^'^°T' 
which  was  granted,  and  a  day  fixed  on  by  the  parties.  On  the  Trial  a^^  m 
adjourned  day,  the  defendant  below  applied  for  a  further  ad-  ^*3|^  *Jj^  tCem^fi 
journment,  and  offered  to  swear  that  he  had  material  witnesses  uot  thereby  con- 
absent  ;  timt  he  had  subpcsnaed  them,  and  used  due  diliirence,  «iuded,onshow 
and  expected  to  procure  them,  &c.  But  the  justice  decided,  c^e.fromask- 
that,  as  the  parties  had  mutually  agreed  upon  a  day  for  trial,  jjf/2jn^^*jj^^^^^^ 
they  were  now  concluded  ;  and  refused,  x>n  that  ground,  to  grant  J®**™"*" 
a  further  adjournment.  Judgment  was  given  in  the  Court  below 
for  the  defendant  in  error. 

Per  Curiam.    Injustice  has  been  done.    According  to  the 

{b}  Vide  Stmtk  v.  Fenton,  2  Cow.  Rep,  43A 
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NEW-YORK,  cases  of  Easton  v.  Coe,  (2  Johns.  Rep.  383.)  and  Powers  y. 
Ocu  1816.  Lockwoody  (9  Johns.  Rep.  133.)  the  justice  should  not  have  re- 
Jacxsoh      fu^<l  &  second  adjournment,  on  the  ground  assumed  by  him,  no 

V.  question  being  made  as  to  security. 

^*^^'  Judgment  reversed. 


The  Union  Cotton  Manufactory  against  Lobdell 

and  another. 

A  count  in  THIS  was  an  action  of  debt.  The  declaration  contained 
fon^ac"*T55  several  counts:  1.  On  a  judgment  recovered  in  this  Court  by 
i>c  jouMK]  in  the  the  plaintiffs  against  the  defendants ;  and,  2.  Counts  for  goods 
^?withac!^t  ^^^j  money  lent  and  advanced  to,  and  money  paid,  laid  out, 
in  debt  on  a  and  expended  for,  the  defendants,  and  money  had  and  received. 
th^SrhOwpiMf  ^^  ^^  declaration  there  was  a  general  demurrer,  and  joinder 
ate  different      in  dcmurrcr. 

Causes  of  ae- 

[  *  463  ]  •  Cadtfy  in  support  of  the  demurrer.  He  cited  1  Chittyy  PL  197. 

lion,  which  ad-  ^^ 

mil  of  the  same      Henry,  contra.    He  cited  GUb.  Hist.  C.  P.  6, -7.     ]  CJiitty. 

plea,  and  of  the    p/    |  q^ 
sameiudg^roent.  *  *•  Ajfl. 

jntbesame^dM-  Per  Curtofn.  The  rule  is  invariabhy  that  causes  of  action, 
which  admit  of  the  same  plea  and  the  same  judgment,  may  be 
joined;  but  the  converse  of  this  proposition  is  not  invariably 
true.  Debt  on  specialty,  or  debt  on  judgment,  may  be  joined 
with  debt  on  simple  contract,  although  they  require  different 
pleas.     (1  Chit.  Plead.  197.    2  Sound.  117.  note  2.) 

Judgment  for  the  plaintiffi. 


ia/ation. 


Jackson,  ex  {f em.  Whitlocke,  ci^ain^^  Mills. 

Where  A.  was  THIS  was  an  actiou  of  ejectment,  brought  to  recover  a  house 
Lmom*r1,f^ioo  an**  l^t  of  land,  situate  in  the  city  of  Hudson.  The  case  was 
dollars,  u  a  tried  before  Mr.  Justice  Spencer,  at  the  Columbia  circuit,  in 
"o&V  B.  August,  1815. 

a^iust  c.'and  The  plaintiff  claimed,  under  a  sheriff's  sale,  made  by  virtue 
u"a8  aol^rwaHs  ^^  ^"  cxecutiou  in  favor  of  John  M.  Harder,  against  one 

,  issued,    at    the 

,  suit  of  D.f  against  C,  on  a  junior  judgment,  under  which  execution  A.  purchased  the  land,  as  the  trustee  of 

B.f  and  took  a  deed  from  tlie  sheriff,  and  immediately  conveyed  the  land  to  B.,  by  whom  the  consideration 
was  advanced ;  and  then  an  execution  was  issued  upon  the  elder  judnnent  for  the  amount  for  which  A.  was 
interested  therein,  and  levied  upon  (he  same  premises,  which  were  sola,  and  conveyed  bv  the  sheriff  to  A,,  il 
was  held,  that  A.,  having  executed  the  trust,  by  conveying  the  land  to  B.,  ^ihea  purenased  by  him  at  the 

I  6rst  sale,  was  not  thereby  estopped  from  subsequently  acquiring  a  title  to  the  same  premises,  and  might  re* 

cover  them,  in  an  action  of  ejectment,  against  a  person  holding  under  B ,  and  that,  although  B.  IbrbMe  the 
second  sale,  the  conveyance  under  it  was  not  inoperative ;  at  least,  that  it  could  not  be  mquired  into  in  a 
collateral  action,  and  could  only  be  determined  on  a  direct  application  to  this  Court^  or  to  a  Uourt  of  equity 
Where  a  person  takes  a  deed  for  land  in  his  own  nam?,  but  the  consideration  is  advanced  by  another,* 
i  trust  results  in  favor  of  that  other  person,  which  may  be  proved  by  parol,  (a) 

la)  Jackson  v.  ffoffman,  9  Coie,  Rep.  271.;  and  see  Jackson  v.  Moore,  6  Covotn,  TOO.  BcUford  r,  Bmtr^ 

t  Johns,  Cli.  Rep,  4d9. 

aso 
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Richard  Osborne^  who  was  the  original  owner  of  the  {^remises.  NEW-yoiiK, 
The  execution  was  tested  the  13th  October,  1816,  and  the  sher-  ^,^2^!:^!!^ 
iff  was  thereby  directed  to  collect  140  dollars*    The  judgment      jacxson 
upon  which  it  was  issued  was  docketed  on  the  3d  August,  1807,  v. 

and  was  for  the  sum  of  680  dollars  debt,  and  13  dollars  and  56  ^''^'- 
cents  costs ;  and  the  deed  from  JReiAen  Swiji,  sheriff  of  the 
county  of  ColunAia,  of  the  premises  in  question,  to  the  lessor 
of  t^p  plaintiff,  bore  date  the  15th  Feh-uary,  1814.  On  the 
bond  upon  which  this  judgment  was  entered,  the  following  en- 
dorsement was  made  at  the  time  of  the  execution  of  it,  to  wit, 
^^  one  hundred  ^dollars  of  the  within  bond  to  be  for  the  benefit  [ «  464  ) 
of  Thtnnas  Whitlockt,^^  the  lessor  of  the  plaintiff,  to  collect  which 
sum,  with  the  interest,  the  above-mentioned  execution  was  is- 
sued. Prior,  however,  to  the  sale  upon  that  execution,  an  ex 
ecution  had  been  issued  against  the  same  Richard  Osborne,  on 
a  judgment  in  favor  of  some  person  whose  name  was  not  stated 
in  the  case,  but  which  was  docketed  subsequently  to  the  other 
judgment,  under  which  the  premises  were  conveyed  by  John 
King,  then  sheriff  of  Columbia,  by  deed,  bearing  date  before  the 
deed  from  Swift,  the  lessor  of  the  plaintiff,  who,  at  the  same 
time,  conveyed  the  premises  to  Harder,  under  whom  the  de- 
fendant holds.  The  property,  as  was  proved  by  Ringhantj  the 
deputy  sheciff  who  made  the  sale,  was  bid  off  by  the  lessor,  at 
the  request  of  Harder,  and  for  his  benefit ;  and  was  sold  subject 
to  Harder^s  judgment,  of  which  due  notice  was  given  by 
Harder  and  tVhitlocke,  and  the  consideration  money  was  paid 
by  Harder.  At  the  sale  under  the  first-mentioned  execution. 
Harder  exhibited  the  deed  to  himself,  and  forbade  the  sale. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court,  on  the  above  facts,  and  the  cause  was  submitted 
to  the  Court  without  argument. 

•  Spekccr,  J.,  delivered  the  opinion  of  the  Court.  The  case 
of  Jackson  v.  Steenbergh  (1  Johns.  Cos*  153.)  shows  that  the 
parol  evidence,  given  by  Bingham,  was  admissible ;  and  it  was 
proved  that  Whitlocke  was  the  mere  trustee  of  Harder,  in  taking 
the  sheriff's  deed,  under  the  sale  on  the  iunior  judgment ;  and 
the  deed  from  Whitlocke  to  Harder  was  tne  mere  execution  of 
hb  trust.  Harder  only  was  beneficially  intrusted  in  that  pur- 
chase, as  it  was  made  for  him,  and  he  paid  the  consideration 
money.  Whitlocke  never  had  any  interest  under  that  deed, 
and,  therefore,  his  e^cecution  of  the  trust  could  not  operate  as  an 
estoppel  to  any  title  be  might  thereafter  acquire,  in  his  own  right, 
to  the  same  lands.  Independently  of  the  parol  evidence,  that 
the  first  purchaser  was  subject  to  the  prior  lien,  the  law  would 
produce  that  result.  Whitlocke,  then,  acquired,  by  his  purchase 
under  the  senior  judgment,  a  title  paramount  to  that  of  JHarder^s 
tinder  the  junior  judgment,  unless  Harder*s  forbidding  the  sale 
will  render  the  sale,  and  deed  under  it,  inoperative.  It  may  be 
well  qui  stioned  whether  he  could  forbid  the  sale,  rightfully,  as 
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NEW- YORK,  Whitloeke  was  interested  in  k  to  the  amount  o^  I  %K)  Joliars.     Be 
^^^^-      *that  as  it  may,  a  sale  actually  took  pboe,  and  the  title  passed 
to  Whitloeke  under  it ;  and  it  is  too  lute  to  question  tlM3  bale,  at 
all  events,  in  this  collateral  way. 

The  only  mode  in  which  that  question  could  arise,  would  have 
been  on  a  direct  application  to  this  Court,  or  a  Court  of  equity, 
to  set  aside  the  deed.  The  deed  being  warranted  by  the  judg^ 
ment  and  execution,  we  cannot  now  entertain  the  question, 
how  far  the  sheriflf  erred  in  selling,  although  forbidden  by  the 
nominal  plaintiff  in  the  execution.  The  legal  tide  is  in  the 
lessor  of  the  plakitiff. 

Judgment  for  the  pkintiflT. 


Foster  and  another  against  GarnseTi  Gent.,  one  of 

the  Attorneys,  &c. 

T^prix^iUgt  THE  defendant,  who  is  an  attorney  of  this  Court,  in-as  sued 
•nd  attoraeyt  by  a  bill  m  onwnpsUj  and  gave  a  cognwoit  actionem  m  the  cause, 
^n^  *'(u^^  ^^  ^  dollars  and  83  cents,  beside  costs.  The  plaintiff  entered 
d^^theam-  up  judgment  for  the  amount  of  damages  confessed,  and  for  the 
n  •'".'?^**^  !^  coste,  taxed  by  the  recorder  of  AUxmy^  as  in  this  Court,  to  39 
ute,  {iN.R.  L,  dollars  and  42  cents. 

416,  sess.  36.  e. 

tKey  mayb^  ar-  De  Witt,  for  the  defendant,  now  moved  that  the  judgment,  so 
tTbdi  h!^  oth^  far  as  respects  the  costs,  should  be  amended,  and  that  the  exe- 
^per^Dtjthej  cutiou,  as  regarded  costs,  should  be  set  aside. 

ttaod    on    tM 

^!^m  ^lem^i      Per  Curiam.    In  Snell  v.  Brook$^  and  in  Baird  v.  Vimdtrlyn^ 
■u^^i    wif  ^^'^^  came  before  the  Court  at  the  last  term,  the  question  arose 
diliriDgtenn^ncI  how  far,  and  in  what  cases,  attorneys  were  liable  for  costs,  when 
d^lanlir"   ^  parties  in  a  suit.    Many  of  the  cases  heretofore  decided  on  that 
ei«d,  they  are  qucstiou,  are  iuappUoablc,  as  the  law  now  stands.    Attorneys, 
not^  liable  for  ^^  other  persous,  are  liable  to  be  arrested  on  me$ne  process, 
(except  during  the  actual  sitting  of  the  Court,)  and  held  to  com- 
mon or  special  bail.     (1  N,  R.  L,  418.)  (a)    Their  privilege, 
therefore,  is  substantially  taken  away ;  and  beins;  put  on  uie 
same  footing  with  other  persons,  as  to  arrests,  they  ought  to 
I  *  466  ]      *stand  on  the  ^ame  ground  in  rerard  to  costs.    It  ought  not  to 
be  left  to  the  option  of  a  plamtiff,  to  make  an  attorney  pay  the 
costs  of  this  Court,  by  electing  to  sue  him,  by  bill,  in  term  time. 
Whether,  therefore,  attorneys  are  sued  by  bill  or  writ,  they 
must  be  plaped  in  the  same  situation  as  other  persons,  as  to  the 
payment  of  costs. 

Motion  granted. 

(a)  S  iL  A  290. 
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NEW-YORK, 
Oct.  1816. 

Smith  against  Sharp.  >^-i^-v^-iw/ 

HASSXFFKAlt 

THE  COURT,  in  this  case,  said,  that  where  the  tenue  in  a  v. 

cause  is  changed,  it  is  not  necessary  to  serve  the  defendant  with  where  Aei» 
a  copy  of  a  new  declaration,  but  it  is  sui&cient  to  serre  him  with  mM  in  a  causa 
a  certified  copy  of  the  rule  for  changing  the  venue;  and  he  is  jfotnM^aryto 
bound  to  plead,  as  if  the  venue  had  been  changed.  The  plain-  serve  the  de- 
tiff,  howeter,  ought  to  alter  the  declaration  on  file,  so  as  to  make  ^w*"*dej£ra* 
it  conformable  to  the  rule ;  and  we  wiU  order  this  to  be  done,  tion,  but  only 
at  any  time,  so  as  to  make  the  pleadings  on  file  reguhr.  The  ^  *^°p^  j?J 
defendant  may  proceed,  on  his  part,  in  the  same  manner  precisely  changing  the  ve- 
as  if  the  alteration  had  been  made;  and  he  cannot  avail  him-  ^SSoot  fito 
self  of  the  want  of  the  alteration  as  an  excuse,  or  ground  of  may  be  altered, 
irregularity.  tiol^% 

_  _       _  the  rule,  la) 

(a)  Vide  Ke^  v.  T^,  4  Caw,  Rep,  541.    Thomas  ▼.  DougUu,  t  Johns.  Cos.  226 


Hassenfrats,  qui  tam^  &C.9  against  Kellt. 

THIS  was  an  action  of  debt,  on  the  8th  section  of  the  statute,  x  person  who 
to  prevent  and  punish  champerty  and  maintenance,  brought  «"«  ^d  con- 
♦against  the  defendant  for  selling  a  lot  of  land,  in  the  town  of  ^*^f "#457**1 
Sempranius,  and  county  of  Cayuga,  which,  it.was  alleged,  was,  out  the  knowi 
at  the  time  of  sale,  held  adversely  to  the  defendant.  The  cause  ?<*««  that  there 
was  tried  before  Mr.  Justice  Yates,  at  the  Cayuga  circuit.  ndver^^^s 

The  premises  in  question  are  part  of  lot  No.  19,  in  Sempro-  «<>«» '«  not  Ma 
niusy  in  the  military  tract,  which  was  patented  to  one  Christian  aify'for  seRSg 
Kelly y  a  soldier.  In  April,  1810,  the  plaintiff  entered  upon  100  a  pretended  title 
acres,  in  the  north-east  corner  of  the  lot,  and  was  possessed  SwUon  ef  die 
thereof  until  the  14th  of  April,  1812,  when  he  contracted  to  sell  «ct,  ^  prevent 
to  Jacob  Brink,  who  immediately  entered,  and  has  ever  since  maintenance!" 
been  in  actual  possession.  On  the  10th  of  August,  1812,  the  lL{^\v^-  ^ 
defendant,  and  Silena,  his  wife,  by  their  deed,  conveyed  the  Thi  MUer  of 
north  half  of  the  said  lot,  No.  19,  to  Daniel  Hutchinson  and  >«"<*«.  \^ 
Charles  Stuart;  but  the  defendant,  at  the  time  of  executing  fnsuljce,  u>  1^ 
that  deed,  had  no  knowledge  of  the  adverse  possession  of  Has-  presunoed  conu- 

rf.    ^  i>   .   7  ^  ^  sant  of  the  sit* 

senfrats  or  Bnnk.  uaUon  of  it, 

A  verdict  was  found  for  the  plaintiff  for  the  value  of  the  land,  where  a  per 

subject  to  the  opinion  of  the  Court.    The  case  was  submitted  new^iSndj  wSI 

to  the  Court  without  armiment.  ©"J   ^^^^  .  or 

°  color    of    title, 

Spencer,  J.,  delivered  tiie  opinion  of  the  Court.  ^^cm,  b^dS?, 

It  is  admitted,  that  when  the  defendant  gave  the  deed,  which  to  a'th!H  per' 

is  the  act  of  champerty  complained  of,  he  luid  no  knowledge  of  fawfui  o^r^ 

the  adverse  possession  of  fioMen/rats  or  firm!:.     In  truth,  there-  the  land,   not 

having  notice  ol 
these  hcis,  ailerwaids  tells  and  conveys  the  same,  he  is  not  liable  to  the  penally  for  selling  a  pretended 
UUe 

{b)  ftR.8. 691.t 

t  iMu  r,  Sksors,  1  m»ia*s  R^,  433.    Ethsridgs  ▼.  CrMwcO,  8  Id,  699. 
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NEW-YORK;  fore,  the  deed  was  not  given  for  maintenance.    Indeed,  it  does 
Oct.  1816.     n^^  appear,  in  point  of  fact,  that  the  plaintiff,  when  he  entered 

lUsfSHrRATs  *"**  ^^^^  possession  of  the  100  acres  in  the  north-east  comer  of 
V.  the  lot,  so  entered  under  a  claim  of  title ;  nor  does  it  appear 

KsLLT.  iIj^^  when  he  contracted  to  sell  to  Brink,  two  years  afterwards, 
that  he  agreed  to  sell  any  other  than  his  possessory  right.  To 
produce  the  consequences  of  a  violation  of  a  penal  statute,  ex- 
posing the  party  to  a  forfeiture  of  the  value  of  the  land  sold,  it 
ou^ht  to  appear,  expressly,  that  there  was  a  person  in  possession 
at  least,  claiming  to  own  the  land.  From  the  facts  in  this  case, 
that  does  not  appear.  The  plaintiff  may  have  been  a  mere  in- 
truder upon  the  land,  without  claim  or  color  of  title,  and  his 
agreement  to  sell  to  Brink  may  have  been  merely  for  his  pos- 
session. The  Court,  therefore,  are  of  opinion,  that  the  defend- 
ant has  been  guilty  of  no  offence  within  the  statute,  and,  on  this 
f-ound,  we  think  judgment  should  be  given  for  the  defendant, 
am  prepared  to  go  further.     My  opinion  would  be,  that  had 

[  *  4G3  ]  it  appeared  that  *the  plaintiff  sold  Brink  by  a  warranty  deed, 
yet  the  defendant  would  not  have  been  liable  to  this  action, 
under  the  circumstances  of  that  case. 

The  statute  intended  to  punish  persons  for  selling  pretended 
rights  to  land,  for  the  purpose  of  maintenance;  and  when  it  is 
evident  that  such  intention  did  not  exist,  there  can  be  no  offence. 
A  contrary  argument  may  be  derived  from  the  statute,  which 
subjects  the  taker,  or  buyer,  to  the  same  penalty  as  the  seller, 
if  he  knew  the  sale  to  have  been  made  against  the  provisions  of 
the  act,  indicating,  that  if  the  taker,  or  buyer,  did  not  know  it, 
he  should  not  incur  the  penalty ;  and  as  the  statute  is  silent  as 
to  the  knowledge  or  ignorance  of  the  seller,  it  may  be  inferred, 
that  the  legislature  intended  to  punish  him,  without  regard  to 
that  fact,  on  the  ground  that  he  is  chargeable  with  the  knowl- 
edge of  the  state  and  circumstances  of  his  own  lands.  It  would 
be  the  legal  intendment,  undoubtedly,  that  every  man  knew  the 
situation  of  his  real  property ;  but  if  he  could  show  that  he  did 
not  know  it,  it  would  be  very  unreasonable  to  subject  him  to  a 
penalty  for  an  offence  perfectly  unintentional.  The  deed,  under 
such  circumstances,  would  be  void  and  inoperative,  and  there 
is  no  good  reason  why  an  innocent  person,  unconscious  of 
offence,  should  be  punished  beyond  that.  In  the  case  of  Par- 
tridge  v.  Strange  fy  Croker,  (1  Plowd.  80.  88.  1  Dyer,  746.) 
an  exception  was  taken  to  Uie  declaration,  that  there  was  no 
averment  that  the  bargain  and  sale  was  for  maintenance,  and 
the  Court  held  it  to  be  a  good  exception,  and  that  the  plaintiff 
had  not  shown  the  case  to  be  within  the  danger  of  the  statute, 
saying,  that  was  the  point  of  the  statute.  If  it  was  necessary 
to  make  that  averment,  it  was  necessary  to  show  a  state  of  facts 
proving  it  to  be  true ;  and  where  it  clearly  appears,  that  the 
bargain  and  sale  was  not  for  maintenance,  the  spirit  and  inten- 
tion of  the  statute  are  not  infringed.  This  was  clearly  the  in- 
clination of  the  late  chief  justice's  opinion  in  Jackson  v.  Vemont, 
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« 

S>  Johns.  59.)  though  this  precise  point  was  not  then  before  new-york, 
e  Court,  Oct.  me. 

In  the  case  of  Jackson  v,  SeUeck,  (8  Johns,  262.)  the  question  ^"^^^^^^][^^ 
was^  whether  a  feme  coverty  being  tne  owner  of  wild  and  uncul-  v. 

tivated  land,  was  to  be  considered  as  in  fact  possessed,  so  as,  on  Ahgcl. 
her  death,  to  give  to  her  husband  a  tenancy  hy  the  curtesy y  with- 
out an  actual  entry,  or  pedis  possessio ;  and  it  was  held  that  she 
was.  The  late  chief  justice,  delivering  the  unanimous  opinion 
of  the  Court,  said,  "  We  must  take  the  rule  with  such  a  construc- 
tion as  *the  peculiar  state  of  new  lands  in  thb  country  requires ;  [  *  469  ] 
and  this  may  be  done  without  any  departure  from  the  spirit  - 
and  substance  of  the  English  law."  If  we  should  hold  that  the 
plaintiff  was  entitled  to  recover  in  the  present  case,  it  would 
be  impossible  for  any  man,  owning  lands  in  the  unsettled  part 
of  our  country,  to  convey  them  with  safety ;  for,  peradventure, 
some  man  may  have  intruded  upon  them,  who  would  have  the 
hardihood  to  give  a  warranty  deed.  If,  then,  it  should  be  ques- 
tionable, under  the  English  adjudications,  whether  the  defend- 
ant had  not  been  guilty  of  champerty ,  in  deciding  this  question 
here,  we  must  regard  the  very  dififerent  state  of  our  country ; 
and  noticing  that  it  seems  to  me  impossible  to  maintain  the  prop- 
osition that  a  person  shall  be  punished,  as  for  a  crime,  when 
not  bnly  no  crime  was  intended,  but  the  supposed  delinquent 
had  every  reason  to  believe,  from  the  state  of  the  property,  that 
he  might  lawfully  sell  it. 

Judgment  for  the  defendant. 


s 


Green  against  Angel* 

IN  ERROR,  on  certiorari  to  a  justice's  Court.  Where  a  jus- 

In  the  course  of  the  trial  in  the  Court  below,  while  the  de-  before  hLriSS! 
fendant  in  error,  who  was  also  defendant  in  the  Court  below,  was  pended  ihe'inai, 
proceeding  with  his  testimony  to  substantiate  his  plea  of  set-off,  jS^'JiSj^d^" 
the  justice  decided,  that,  in  order  to  sustain  his  plea,  it  was  so  hours,  in' or. 
necessary  for  him  to  show  a  judgment  and  execution  before  ^uie  ^Ics  to 
another  justice.  The  defendant  then  requested  a  delay  in  the  produce  further 
trial,  until  he  could  go  12  miles  to  procure  the  evidence  required.  tSS^'^h^  abuse 
To  this  the  plaintiff  objected,  but  the  justice  said  that  he  would  of  discretion, 
keep  the  Court  open,  and  allow  the  defendant  20  hours  to  go  J^a'^w  *?2^ 
and  obtain  the  testimony.  At  the  time  appointed  for  resuming  Y^"^x  ^ 
the  trid,  the  plaintiff  did  not  appear,  but  the  justice  proceeded  ^  ^Shw^  the 
ex  parte,  and  heard  the  defendant's  proof  of  set-off,  and  rendered  ^  of  a  cause 
judgment,  for  a  balance,  in  favor  of  the  defendant.  bas^^er^i^b^ 

Per  Curiam.  The  judgment  must  be  reversed,  on  two  been  tttspendecr 
grounds  •  I .  It  was  an  abuse  of  discretion  in  the  justice  to  allow  ^J^*  *'^,5Sd*" 

theplaintiffdocft 
not  appear,  it  is  a  discontinuaiice,  and  the  justice  cannot  proceed  with  the  trial.  (a> 

(«)  Bal(eaUJSiJbM.JtA.4S|6.«M.    PtopUv  1Vhttltii,6Ctti>tm,e6l. 
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NEW- YORK,  such  an  "hinreasonable  time  for  the  defendant  to  go  abroad  for 
^^^^J;ffJ^  evidence  during  the  trial.   2.  The  non-appearance  of  the  plain- 
JoBxsoH      ^^>  when  the  trial  was  resumed,  was  a  discontinuance  of  the 
V.  suit,  and  the  justice  had  no  right  to  proceed  any  further. 


IIaioht. 


Judgment  reversed. 


Johnson  against  Haight  and  Mathews. 

The  contents  THIS  was  an  action  of  assumpsit,  against  the  defendants,  as 
tbeVi^i^r^  endorsers  of  a  promissory  note.  The  cause  was  tried  before 
*  '*3^**dZ  ^^'  "^^^^  YateSy  at  the  Seneca  circuit,  in  June,  1816. 
nu!n&  upon,  and  The  note  in  question  was  executed  by  WiUiam  Xrotr,  dated 
»^^ua«ib^,the  the  26th  of  May,  1815,  and  payable  to  the  defendants,  six 
ploveJb^l^tfoi,  months  after  date,  for  427  doUars  and  19  cents.  The  plaintiff 
<»rbypr^^^  proved  a  demand  made  at  the  house  of  the  maker  of  the  note, 
tlie'^tneu  at  upon  his  agent,  fthe  maker  being  absent,)  on  the  30th  otNovem- 
the  time  ofmak-  her,  ncxt  Slcr  the  date  of  the  note,  and  his  refusal  to  pay. 
S'^uTtl  The  same  witness,  who  proved  the  demand  and  refusal,^ 
necessary  that  proved  that  he  scut  a  noticc  thereof  to  the  defendants  by  the 
ducTthe  o^  next  mail,  after  the  demand  was  made,  and  produced,  and  of- 
nai  should  have  fered  to  read,  in  evidence,  a  copy  of  the  notice  which  was  made 

Pa^nentofa  ^^  the  time  of  making  the  original.     The  defendant's  counsel 
note  must   be  objected  to  reading  the  copy,  unless  notice  had  been  given  to 

demandedofthe        **  i  ■  •    •      «    ■  i  i**  iiii 

maker,  in  order  producc  the  Original,  but  the  oojection  was  overruled  by  the 
*^do***7*n  ^  j^^^>  *°^  the  copy  permitted  to  be  read.  The  plaintiff  having 
£  tUid'di^  rested  his  cause,  the  counsel  for  the  defendants  tlien  moved  for 
Sllrd^'fib'^^  a  nonsuit,  on  the  ground  that  the  demand  upon  the  maker  of  the 
upon  a  dmday,  Hoto  ought  to  havo  been  made  on  the  89th  day  of  November, 

Mcond"^  ^  "®*^  "^^^  ^®  ^^^  ^^  *^  >  ^^^  ^®  j^^g®  overruled  the  ob- 
gn!ee.  (a)  ^  ^    jcctiou,  and  the  jury,  by  his  direction,  found  a  verdict  for  the 
plaintiff. 
The  case  was  submitted  to  the  Court  without  argument. 

Spencer,  J.,  delivered  the  opinion  of  the  Court. 

The  first  point  made  by  the  defendants  cannot  be  maintained ; 
[  "^471  ]  ^t  has  been  decided  in  this  Court  that  a  notice  to  produce  a 
paper  might  be  proved  by  parol,  (3  Caines,  174.  Turner  v. 
Wilson.)  It  was  held,  in  Peyton  v.  Hdlet,  (1  Ckiines,  364.) 
that  an  abandonment  in  writing  might  be  proved  by  parol, 
.  Another  ground,  equally  decisive,  is,  that  the  copy  of  a  notice 
retained  by  a  witness  is  to  be  reg^suded  as  a  duplicate  original, 
and  such  duplicate  is  good  evidence,  without  notice  to  produce 
the  other.     \Philips  on  Evidence,  342.) 

On  the  second  pmnt,  the  defendants  are  entitled  to  judgment. 
The  third  day  of  grace  fell  on  the  29th  day  of  November,  and 

Eiyment  was  not  demanded  of  the  maker  until  the  30th.     The 
w  is  perfectly  settled,  that  a  note  must  be  demanded  on  tho 

(a)  Griffen  v.  Gof,  and  the  cuei  eit«d  ttJohm.  Acp.  423. 
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third  day  of  grace,  unless  that  falls  on  Sunday,  and  then  it  must  NEW-york, 

be  demanded  on  the  second  day  of  grace.     (2  Caines,  343.  16  ^^  ^^*^* 

East,  250.)     Here  there  is  no  excuse  for  delaying  the  demand  j^cksoii 

on  the  maker,  and  there  is  a  palpable  want  of  due  diligence,  v. 

which  discharges  the  endorser.  Tkr«t. 

Judgment  for  the  defendant. 


Jackson,  ex  dem.  Merrit,  against  Terrt. 

THIS  was  an  action  of  ejectment,  for  the  recovery  of  part  Where  land 
of  lot  No.  82,  in  the  town  of  Homer.  The  cause  was  tried  be-  tw^'^ST',^ 
fore  Mr.  Justice  Spencer,  at  the  last  Courtlandt  circuit.  derio^       and 

At  the  trial,  the  plaintiff  gave  in  evidence  a  deed  in  fee  for  jj^^^f  ^ 
the  premises  in  question,  from  Archibald  Tamer  to  James  Tar-  reuDst  ibe  ven- 
ner,  for  the  consideration  of  four  hundred  dollars,  dated  the  24th  chLer^wholiM 
Sept.,  1804,  which  was  duly  acknowledged  on  the  same  day,  and  noUc« '  of  th« 
recorded  in  the  proper  office,  May  23d,  1805;  also  a  deed  in  fi^STto^'ei^dS 
fee  from  James  Tamer  to  the  lessor  of  the  plaintiff,  dated  April  the  judgment 
9th,  1806,  for  the  consideration  of  450  dollars,  which  was  duly  ^e^inca*"  b 
ackioowledged  on  the  same  day,  and  recorded  in  the  proper  void,  as  against 
office,  May  28th,  1806.  ^  V^iS^riir. 

The  defendant  gave  in  evidence  a  judgment  recovered  in  deed  for  lands 
•the  Court  of  Common  Pleas  of  the  county  of  Onondaga,  a^nst  j^cf^nSt*^ 
Archibald  Tan^r,  at  the  suit  of  one  Hubbard.  The  capias  in  r  •  472 1 
that  suit  was  returnable  on  the  4th  Tuesday  in  May,  1804;  recorded}  and 
judgment  was  given  on  the  4th  Tuesday  of  September  following,  j^^ljjj^ 
for  99  dollars  67  cents,  and  was  docketed  on  the  10th  of  January,  ecution,  and  a 
1805.  A  fi.  fa.  was  issued  thereon,  returnable  in  January,  1805,  ^^^^^^  ^ 
under  which  Archibald  Tamer^s  right  to  the  lot  No.  82,  in  sherifl;  and,  be- 
Homer,  was  sold  to  one  Wood,  by  the  sheriff  of  Onondaga,  who  ^®^  •"***.  ^^i 
(executed  a  deed  to  Wood,  dated  the  10th  of  April,  1805,  for  the  cord^  **  the 
consideration  of  89  dollars  and  90  cents,  which  was  acknowl-  to™cOTv?'*"1i 
edged  and  recorded  in  the  proper  office,  on  the  9th  of  July,  1806.  to  a^^ona^fiJL 
The  fi.  fa.  before  mentioned  was  ffled  in  the  proper  office,  on  JJjuJSie'  con- 
the  25th  of  Sept.,  1805,  with  a  special  return  thereon,  that  the  sideraUoa,  who 
sheriff  had  sold  all  the  right  and  title  which  Archibald  Tamer  \^  ^jJ^orfS! 
had  to  fifty  acres  of  No.  82,  in  Homer,  (being  the  same  that  such  subsequent 
Turner  lived  on,)  AprU  the  9th,  1805,  to  Wood,  the  highest  gSS^rSioriTy" 
bidder.  A  witness  on  the  part  of  the  defendant  testified,  that,  H) 
shortly  afterjudgment  was  given  in  favor  of  Hubbard,  against  tomuSSanexI 
Archibald  Turner,  in  September,  1804,  Archibald  T\imer,  in  ecution,  even  if 
the  presence  and  hearing  of  James  7\imer,  inquired  of  the  wit-  J^u'r^o  "TS 
ness,  if  Hubbard  had  obtained  a  judgment  against  him,  and  the  land,  (which,  ii 
untness,  in  the  hearing  of  James  Turner,  informed  him  that  judg-  JJST'in "older 
ment  had  been  obtained  against  him,  Archibald  Turner;  that,  to  give  the  pur- 
on  the  same  day,  Archibald  Turner  executed  the  deed  before  ^^^S^^ 

(a)  Vide  TutAe  r.  Jack$<m,  6  WemleirM  Rep,  J18.    Jaekiom  v.  Pott,  9  Cow.  Rep.  WO.  ^y»  ^  ^^'^^ 
Jtckson  V,  Town,  4  Cow,  Kep.  8G9,    Jacluon  v.  Myert,  18  Johm.  Rep.  425.    Jackson  ▼.  ^^ 
Cadweii,  1  Cowen  622. 
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Jackson 

V. 
TXRRT. 


[♦473; 


MEW  YORK  mentioned  to  James  Turner,  to  which  deed  the  wiiness  on  the 
Oct  1816.  ^^  ^1^  ^  subscribing  witness.  The  witness  saw  no  money 
paid,  nor  obligation  executed,  by  the  grantee,  nor  did  he  hear 
the  parties  say  any  thing  respecting  payment  of  the  consideration 
expressed  in  the  deed.  James  Turner  was  in  very  poor  drcum* 
stances,  and  ugaUe,  as  the  witness  stated,  to  pay  400  dollars,  and 
Arckibald  Tamer  continued  in  possession  of  tne  premises,  after 
the  execution  of  the  conveyance,  until  1807,  when  he  went 
away,  and  left  his  family,  and  his  family  continued  to  reside  on 
the  land  for  some  time  after.  Archibald  Turner  was  in  posses- 
sion of  the  land  when  the  lessor  of  the  plaintiff  purchased  it ; 
but  a  witness  on  the  part  of  the  plaintiff  testified,  that  he  was 

1)re8ent  in  the  spring  of  1806,  when  Archibald  jHimer  hired  the 
and  of  the  lessor  of  the  plaintiff,  for  one  year,  upon  shares. 
There  was  some  very  slight  evidence,  on  the  part  of  the  plaintiff, 
to  show  that  a  consideration  actually  passed  between  Archibald 
and  James  Turner,  and  the  defendant  attempted  to  prove  that 
the  ^consideration,  on  the  purchase  by  the  lessor  of  the  plaintiff, 
was  paid  to  Archibcdd  T\imer;  but  a  witness  on  the  part  of  the 
plaintiff  testified,  that  he  was  present  when  the  lessor  of  the 
plaintiff  purchas^  the  land,  who  gave  James  T\Lmer  about  70 
dollars  in  cash,  a  wagon,  harness,  and  a  pair  of  horses,  and  notes 
for  the  balance,  which  were  made  payable  to  James  Turner. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  on  the  above  case. 

Sabiny  for  the  plaintiff. 

Cadiff  contra. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court.  From 
the  evidence  in  this  case,  it  is  manifest  that,  as  between  Archi' 
bald  and  James  Turner,  a  gross  firaud  was  intended.  The  sale 
was  made  for  the  express  purpose  of  avoiding  the  judgment  of 
Hubbard  against  Arch^nxld  Tiimer,  But  there  is  no  evidence 
that  the  lessor  of  the  plaintiff  was,  in  any  manner,  privy  to  such 
fraud.  He  appears  to  have  been  a  bona  fide  purchaser  from 
James  Turner,  without  any  knowledge  of  the  fraud  between 
him  and  Archibald,  and,  of  course,  he  is  not  to  be  prejudiced  by 
it.  The  right  between  these  parties  virill,  therefore,  depend  upon 
the  question,  whether,  under  the  act  for  registering  deeds  and 
conveyances,  relating  to  the  military  bounty  lands,  (1  N.  R.  L 
209.)  (a)  a  deed  from  the  sheriff,  upon  a  sale  under  an  execution, 
is  necessary  to  be  recorded.  The  judgment  under  which  the 
defendant  derives  his  title,  was  docketed,  the  sale  made,  and 
execution  returned,  and  filed,  and  a  deed  ^ven,  before  the  deed 
from  James  Tamer  to  the  lessor  of  the  plaintiff,  but  the  latter 
deed  was  first  recorded ;  so  that,  if  the  act  applies  to  such  sales, 
the  deed  to  the  lessor  of  the  plaintiff  has  priority.  The  act  de- 
clares that  aV   deeds  or  conveyances,  of,  or  concerning,  or 
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whereby  any  of  the  said  lands  may  be  any  way  afiected,  in  law  new-yokk., 
or  equity,  shall  be  recorded ;  and  that  every  deed,  or  convey-      ^^  *®^^- 
ance,  of  such  land,  shall  be  adjudged  fraudulent  and  void  against  ^^^][^^i^]^ 
any  subsequent  purchaser,  for  valuable  consideration,  unless  the  v. 

same  be  recorded  before  the  recording  of  the  deed  or  convey-      T«RRf . 
ance  under  which  such  subsequent  purchaser  shall  claim. 

In  the  case  of  Simonds  v.  Cadifiy  (2  Caines^s  Rep.  61.)  it  was 
^decided  by  this  Court,  that  the  estate  of  a  defendant  did  not  [  *  474  ] 
pass  at  a  sheriff's  sale  without  a  deed  or  note  in  writing,  to  be 
signed  by  the  sheriff;  and  reference  is  there  made  to  this  very 
statute,  and  the  precise  case  now  before  the  Court  stated,  to 
show  the  evil  that  would  result  from  considering  the  title  as 
passing  by  the  sale  without  a  deed ;  and  it  seemed  there  to  be 
assumed,  as  the  clear  construction  of  the  statute,  that  a  sheriff  *s 
deed,  as  well  as  any  other,  must  be  recorded.*  I'here  is  no  good 
reason  why  it  should  not  be  so.  The  object  of  the  statute  was, 
to  enable  purchasers  to  ascertain  the  validity  of  the  title,  and 
to  determine  whether  they  could  purchase  with  safety ;  and  the 
law  refers  them  to  the  record  for  this  purpose. 

If  the  sheriff's  sale  is  to  defeat  the  purchaser,  he  would  in 
vain  seek  for  the  evidence  of  the  title.  And  if  it  should  be  ad- 
mitted, as  was  urged  upon  the  argument,  that  the  return  on  the 
execution  might  he  so  special  as  to  supersede  the  necessity  of  a 
deed,  it  would  not  dispense  with  the  necessity  of  having  it  re- 
corded. This  return  would  then  be  the  evidence  of  title, 
and  ought  to  be  considered  as  falling  within  the  reason  of  the 
act;  it  would  be  an  instrument  by  which  the  lands  would  be 
affected ;  and  all  such  are  to  be  recorded,  or  deemed  void 
against  subsequent  bona  fide  deeds  duly  recorded.  But  although, 
in  the  case  of  Simonds  v.  Catlin,  it  is  said,  that  on  a  sheriff's 
sale  of  land,  a  deed  or  note  in  writing,  signed  by  the  sheriff,  is 
necessary  to  pass  the  title,  a  return  endorsed  on  the  execution 
never  has,  as  yet,  been  considered,  by  this  Court,  as  suiBcient 
for  that  purpose.  Upon  the  whole,  therefore,  we  think  it  will 
best  comport  with  the  reason  and  policy  of  the  statute,  as  it  cer- 
tainly does  with  the  letter,  to  extend  it  to  sheriffs'  deeds  as  well 
as  to  others.  The  deed  to  the  lesaor  of  the  plaintiff,  having 
been  first  recorded,  is  entitled  to  priority.  Judgment  must,  ac^ 
cordingly,  be  entered  for  the  plaintiff. 

Judgment  for  the  plaintiff,  (a) 

(a)  Vide  Acbm  v.  Jtiuhtr,  7  Cm.  JtqN  301. 
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NEW-YORK, 
Oct.  1816. 


*Sh£pard  against  Merrill. 


SUEPA&D 

V. 

MumiLL. 
In  an  action 


IN  ERROR,  from  the  Court  of  Common  Pleas  of  the  county 

of  Oneida. 

of  slander,  for  The  defendant  in  error  brought  an  action  of  slander  in  the 
pia^iS^  wkh  Court  below  against  the  plaintiff  in  error.  The  declaration  con- 
having  rtok»  tained  two  counts ;  in  the  first,  it  was  alleged,  that  the  defendant 
!i!L^?°f^!!!  had  charged  the  plaintiff  with  stealing  his  shingles ;  and  in  the 
tification,  sta-  sccoud  count,  that  he  had  said  that  the  plaintiff  and  one  Tucker 
pSn»i^  1^  had  stolen  his  shingles.  The  defendant  below  pleaded  the  gen- 
told  the  defend-  eral  issue,  and  gave  notice  therewith  that  he  should  give  in  evi- 
tiSiboai  hbau^  dcnce  ou  the  trial,  that  he,  the  defendant,  ''on  leaving  a  house 
tiMrity,  and  af-  in  Whittstowny  demised  to  the  plaintiff  and  Joseph  Tucker y  left 
tS^Hto ^faill^  on  the  premises  two  thousand  shingles,  with  direction  to  one 
any  tfai*;  re-  John  ImlU  to  sell  the  same ;  that  afterwards  the  plaintiff  solely,  or 
Sidbooudi^nr  ^^  ^^  ^^  TucTctry  without  any  authority  of  the  defendant,  sold 
thai  the  piaint3'  the  shinglcs,  and,  on  the  defendant's  inquiring  for  the  shingles, 
lately  or  feioni-  denied  that  he  knew  any  thing  about  them,  or  what  had  become  o» 
ousiy,  does  not  them,  and  refused  to  account  therefor ;  wherefore  the  defendant| 
cSu^^of  Urce^  ou  comiug  to  the  knowledge  of  the  said  facts,  related  the  same, 
njr,  and  »  had  stating  the  circumstauces,  as  he  was  warranted  in  doing.*' 
Son  ^  nor  (Mn  The  cause  was  tried  at  the  March  term,  1016,  of  the  Court  be- 
thoM  faeu  be  low,  and,  the  plaintiff  havine  made  out  his  case,  the  defendant 
£»ce  b  miti^  offered  to  prove,  as  a  justification  under  the  notice,  that  the 
gaUon  of  dam-  charge  of  theft  was  true,  and  that  the  plaintiff  had,  in  fact,  been 
*?' notice  of  guilty  of  the  charges  made,  which  being  objected  to,  the  Court 
specia]  matter,  overruled  the  testimony  as  a  justification,  on  the  ground  that  no 
eviden^^under  uoticc,  to  that  cffcct,  had  been  given.  The  defendant  then  of- 
the  s«n*^raiu^  fered  to  prove  the  same  fact  in  mitigation  of  damages,  which 
not'  reoui'^Jto  the  Court  also  overruled.  He  then  offered  to  prove  the  fact 
^h^' d  'f*^''  contained  in  the  notice  annexed  to  his  plea,  as  an  explanation 
of  a'Viea,^  of  the  charge,  but  offered  no  evidence  whatever  to  show  that 
must  contam  all  any  such  explanation  was  given  when  the  charges  were  made, 
■ary  to  be  sta-  which  being  objecjted  to,  the  Court  overruled  the  same,  and  the 
^^^\a\  *'^'"'  •'"^y  found  a  verdict  for  the  defendant  in  error.  A  bill  of  ex- 
^  The'truth  of  ccptious  was  tendered  by  the  defendant  below  to  the  opinion  of 
sianderoui        the  Court,  which  was  removed  into  this  Court,  by  a  writ  of 

words  cannot  ba  '  '     ^ 

■ffiven     in    •ri-  CITOr. 

T  *  476  ]  •A  preliminary  objection  to  hearing  the  bill  of  exceptions 

ncraT^twI^  '^^'^^^  ^**  made  by  the  counsel  for  the  defendant-  in  error,  that 

SiUKyut  iMtke)  the  assignment  of  errors  was  general  to  the  whole  record,  and 

eitherasajuiU-  ^ot  tO  the  bill  of  CXCCptionS. 
firalKMi,  or    m  '^ 

mitigation      of 

"^^wlSre  ^*^the      Thompson,  Ch.  J.    Where  the  record  is  made  up,  we  have 
record  is  made  uot  required  a  special  assignment  of  errors  to  the  bill  of  excep- 

up,    a    general 
assi^ment    of 

orrora    is  suiB-      {*^)  It  need  not  be  so  precise  and  partienlar  as  a  9pec^a>  D>ea.  Chamberlain  r.  Garham, 
cient.  (r)  ^  J*  '»»•  ^^'  746.    Vide,  also,  8  John$,  Rep,  455.    8  Wtnddt  fTO    6  Cawtn,  118. 

^  '  (M  Vide  Van  AnHn  v.  West/ali,  14  Johns.  Rep.  tSS. 

(c)  Vide  Dale  v.  Roo$eveit,  8  Cow,  Rep.  333. 
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lions,  but  have  considered  the  general  assignment  of  errors  as  new-york, 
sufficient.  Ocu  ms 

Talcotf  for  the  plaintiff  in  error,  contended,  that  the  evidence      Shxpard 
offered  at  the  trial  ought  to  have  been  received  in  justification ;     mkrbill. 
that  the  notice,  though  not  drawn  with  the  technical  precision 
of  a  special  plea,  was  sufficient  for  the  purpose  of  apprizing  the 
plaintiff  of  the  ground  of  defence ;  that,  if  the  facts  stated  in 
the  notice  amounted  to  felony,  or  would  justify  a  jury  in  draw- 
ing the  inference  that  it  was  a  felonious  taking,  it  was  all  that 
was  necessary .f    That  circumstantial  evidence  might  be  given    ♦ '  ''^**"jjS!!' 
in  evidence  in  mitigation  of  damages.^  Rep.  465. 

Storrs^  contra,  insisted,  that  the  notice  of  justification  ought  257.  2  Campb\ 
to  state  a  felonious  taking,  or  circumstances  amounting  to  fel-  -R^-Ssi. 
ony ;  that  this  notice  contained  no  allegation  of  a  felony,  but 
stated  merely  a  breach  of  moral  obligation,  or  of  an  implied 
contract.     Truth  cannot  be  given  in  evidence,  even  in  mitiga- 
tion of  damages,  without  notice.<&  ,,J  Rimyan  r. 

^     '  *  NtcolU,  11 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  The  Court  ^*~-  ^* 
below  properly  excluded  the  evidence  offered  on  the  trial.  No- 
tice, under  the  statute,  must  apprize  the  opposite  party  of 
every  material  fact  intended  to  be  given  in  evidence.  The 
statute  ^1  iV.  R.  L,  515.)  (a)  authorizes  a  defendant  to  plead  the 
general  issue,  and  to  give  any  special  matter  in  evidence,  which,  if 
pleaded,  would  be  abar  to  the  action,  givingnotice  with  the  plea,  of 
the  matter,  or  several  matters,  so  intended  to  be  given  in  evidence. 

The  true  way  to  test  the  sufficiency  of  a  notice,  is  to  inquire 
whether  the  matters  contained  in  it,  if  pleaded  specially,  would 
be  good  on  general  demurrer.  Applying  that  test  to  this  case, 
the  answer  is  obvious.  The  declaration  alleges  that  the  de- 
fendant below  charged  the  plaintiff  below  with  a  theft ;  and  the 
♦notice  states  that  the  plaintiff  below  sold  the  defendant's  shin-       [  *  477  "] 

fles,  without  authority,  and  that  he,  afterwards,  denied  that  he 
new  any  thing  about  the  shingles.  This,  by  no  ineans,  im- 
putes a  larceny,  but  rather  the  telling  a  lie.  It  is  not  stated 
that  the  shingles  were  taken  privately  or  feloniously;  and  if 
they  were  not,  a  subsequent  denial  of  taking  them  would  not 
make  the  taking  felonious.  A  notice  need  not  partake  of  the 
form  and  strict  technicality  of  a  special  plea,  but  it  must 
contain  the  substance  of  a  plea ;  or,  otherwise,  what  was  in- 
tended for  the  ease  and  accommodation  of  one  party  would  op- 
erate most  injuriously  to  the  other,  by  surprising  him  with  facts 
which  he  could  not  expect  to  meet.  The  case  of  Lawrence  v. 
Knies  (10  Johns.  Rep.  142.)  contains  the  principle  which  I 
have  endeavored  to  elucidate. 

No  principle  is  better  established  than  that  the  truth  of  slander- 
ous words  cannot  be  given  in  evidence  under  the  general  issue, 
either  as  a  defence,  or  in  mitigation  of  the  damages. 

(a)  i  It.  S.  3St.  3. 
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NEW.voRK,  The  facts  offered  to  oe  proved  on  the  trial  of  this  case,  under 
Oct.  1816.  ijjg  notice,  and  in  mitigation  of  damages,  were  irrelevant,  and, 
MiRRiTT     therefore,  correctly  excluded. 

V.  Judinnent  affirmed. 

O'NsiL.  ^ 


Merbitt  against  O'Neil. 


impou^E^      IN  ERROR,  from  the  Court  of  Common  Pleas  of  the  county 

taken    damag*  of   Ulster. 

the**°  danwIfS  The  plaintiff  in  error  brought  an  action  of  trespass,  de  bonis 
have  been  as-  osportatisy  against  the  defendant  in  the  Court  below,  for  taking 
feil^^wcrl^  and  driving  away^his  hog.  The  cause  was  tried  at  the  Decern-- 
be  is  liable  to  ber  term,  1815,  of  the  Court  below. 

S^ispSi^^'by  tte  On  t'i«  ^^y  i*  appeared  that  the  plaintiff's  hog  came,  on  iSWi- 
owner.  datf^  iuto  the  cornfield  of  the  defendant,  and  that  the  defenda'it 

defence  to^such  d^ve  it  iuto  his  barn-yard,  and  kept  it  there  until  the  neit 
aeUon,  that  the  moming,  and  then  drove  it  to  the  house  of  the  plaintiff,  who  wis 
b^'is  UinseV  pound-mastcr  for  the  town  of  Hurley^  where  both  the  parties 
the  [KHind-mas-  resided,  and  told  him,  that  he  had  brought  the  hog  to  be  iio- 
i^unerbasa^  pouudcd  for  haviuff  douc  damage  the  &j  before  in  his  corn, 
ally  put  them  and  directed  the  f^Euntiff  to  impound  the  hoe.  The  plaintiff 
[  •  478  ]  ^Hhen  turned  the  nog  into  his  barn-yard,  which  was  used  as  t'le 
T^^^  public  pound  for  the  town  of  Hurley,  and  told  the  defendpnt 
ter.  that  the  hog  was  impounded,  and  the  defendant  then  went 

wo^bTa  de*-  away.  The  defendant,  after  the  hog  had  been  delivered  to  'he 
fence  if  they  plaintiff.  Called  the  fence-viewers  to  appraise  the  damage  d'iue 
dchvered  t^  "7  ^^^  ^o^,  which  they  appraised,  and  certified,  at  four  doPars, 
owner,  as  beside  tbcir  fees ;  and  the  plaintiff,  afterwards,  as  pound-master, 
Q^^r****'^   advertised  and  sold  the  hog  for  four  dollars. 

The  Court  below  having  expressed  their  opinion  that  the 
plaintiff  ought  not  to  recover,  he  excepted  to  their  opinion,  and 
submitted  to  a  nonsuit.  A  bill  of  exceptions  was  tendered  to 
the  judges  of  the  Court  below,  which  was  sealed  by  them,  and 
removed  into  this  Court  by  writ  of  error. 

fV.  Duer,  for  the  plaintiff  in  error,  contended,  that,  as  the 
damages  had  not  been  assessed  before  the  hog  was  impounded, 
tsTV.  R.  L.  the  defendant  was  a  trespasser  ab  initio  ;f  and  the  circumstance 
/?*'  ^''191'*^  ^'  ^^^  plaintiff  himself  being  the  pound-master,  could  make  no 
jo?fu  Reii.95i.  difference.     As  a  public  officer,  he  was  bound  to  keep  all  cat- 
'*»^-  tie,  &c.,  brought  to  him  to  be  impounded.     The  pound-master 

i  Cowp  476.  is  a  mere  depositary. j:  He  is  not  a  ministerial  officer,  like  a 
sheriff.  The  person  distraining  is  the  active  party ;  the  pound- 
master  is  merely  passive,  and  is  to  keep  the  beast  as  in  the  cus- 
tody of  the  law. 

C.  £r.  Rugglesy  contra,  insisted,  that  the  object  of  the  statuia 

(a)  tR,8.  517. 
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uras  to  give  greater  force  and  effect  to  the  common  law  remedy  NBTW-YORK, 

of  distress,  in  order  to  compel  the  owner  of  the  beast,  who  is  a  ^^^^!lJ51^ 

wrong  doer,  to  make  satisfaction  to  the  party  injured  ;  but  the     mxrritt 

very  purpose  of  the  act  would  be  defeated,  if  the  party  distrain-  v. 

ing  was  obliged  to  put  the  distress  or  pledge  into  the  hands  of      ^N*ii.. 

the  wrong  doer  himself;  the  act  never  could  have  contemplated 

such  a  case.     If  a  ca.  sa.  issue  against  a  sheriff,  is  he  to  imprison 

himself?    In  Day  v.  Brett, f  which  is  analogous  in  principle,    ^6J(Ant.Rep 

the  Court  said,  in  case  of  a  ca.  sa.  against  the  sheriff,  the 

coroner  was  bound  to  make  his  own  house  the  prison ;  it  being 

a  casus  omissus  in  the  statute.     So  the  present  must  be  regarded, 

also,  as  a  casus  omissusy  and  the  party  distraining  is  to  proceed 

as  at  common  law,  and  keep  the  beast  in  his  own  custody4        6  7.'  Co,  ^IM. 

Agidn ;  if  a  distress  is  taken  irregularly,  the  owner  of  the  beast  47.  l. 
*may  retake  it  \%  and  if  it  comes  again  into  his  possession,  he      [  *  479  ] 
may  keep  it ;  and  if  it  is  in  the  possession  of  the  owner  lawfully,    (  Co,  jlul  16L 
he  cannot  be  made  a  trespasser  ab  initio.    If  the  taking  of  the 
beast  was  void  as  a  distress,  the  pound-master  was  not  bound 
to  keep  and  impound  it.    It  is  precisely  as  if  the  defendant  in 
error  had  exercised  his  right  of  recaption.    In  the  case  referred 
to  in  Cowptr^  the  owner  of  the  beast  and  pound-keeper  were 
different. 

Per  Cwriam.  This  case  comes  before  the  Court  on  a  writ 
of  error  to  the  common  pleas  of  Ulster  county ;  and  the  ques- 
tion arises  upon  a  bill  of  exceptions  taken  at  the  trial.  It  was 
an  action  for  trespass,  for  taking,  damage  feasant,  a  hog  of  the 
plaintiff,  and  impounding  it,  before  having  the  damages  ascer- 
tained. This  has  been  repeatedly  decided  by  this  Court  to  be 
irregular  and  unlawful,  and  to  render  the  party  impounding  a 
trespasser.  (2  Johns.  Rep.  191.  10  Johns.  Rep.  253.)  It  has 
been  attempted,  however,  to  take  this  case  out  of  the  principle 
which  governed  fonner  decisions,  because  the  plaintiff  here  is 
himself  the  pound-keeper,  and  the  defendant  not  bound  to  put 
the  distress  into  his  custody.  But,  under  the  facts  in  this  case, 
the  defendant  cannot  claim  any  benefit  from  this  distinction,  if 
any  exists,  because  he  did  put  the  hog  into  the  pound,  notwith- 
standing the  plaintiff  was  the  keeper ;  and  it  was  received  and 
treated  as  a  beast  impounded,  and  the  defendant  cannot  be 
permitted  to  say  the  plaintiff  was  not  bound  to  receive  the  hog, 
or  he  to  deliver  it  to  him.  The  Court  below,  however,  decided, 
that  the  action  could  not  be  maintained,  under  such  circum- 
stances, and  nonsuited  the  plaintiff.  In  this  they  erred,  and  the 
judgment  must  be  reversed. 

Judgment  reversed. 
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NEW-YORK, 

,^^2^1;J5i^      *Van  Valkinburgh  against  Watson  and  WAT3o^. 

WH.ELOCK       ijf  ERROR,  on  certiorari  to  a  justice's  Court. 

Brircxsr-  The  defendants  in  error  brought  an  action  in  the  Court  below 
"^''''        against  the  plaintiff  in  error,  for  necessaries  furnished  by  them 

A  parent  is  to  his  infant  son.  On  the  trial,  it  appeared  that  the  son  of  the 
v3«1us**mSSt  defendant  below  came  to  the  store  of  the  plaintiffs  below,  and 
children  wiih  purchased  a  coat  for  himself;  but  there  was  no  evidence  that  it 
y^^JJ^^  was  done  with  his  father's  consent.  The  defendant  proved  that 
do  M,  a  third  his  SOU  lived  in  his  family,  and  was  comfortably  and  decently 
•u^y  t£m[  clothed,  according  to  his  circumstances.  A  verdict  and  judg- 
uidchar^  the  ment  Were  given  for  the  plaintiffs  in  the  Court  below. 

parent  with  the 

'"Butfuihihinl  ^^^  Curiam.  A  parent  is  under  a  natural  obligation  to  fur- 
person  most  nish  necessaries  for  his  infant  children ;  and  if  the  parent  neg- 
take^  notice  of  ject  that  duty,  any  other  person  who  supplies  such  necessaries 
ry  for  the  infant^  is  deemed  to  havc  conferred  a  benefit  on  the  delinquent  parent, 
'taai?*°^*rf''  ^^^  which  the  law  raises  an  implied  promise  to  pay  on  the  part 
and  where  'the  of  the  parent.  But  what  is  actually  necessary  will  depend  on 
hil*^  ^^m  uid  ^®  precise  situation  of  the  infant,  and  which  the  party  giving 
is  urovid^  for  the  Credit  must  be  acquainted  with,  at  his  peril.  {Simpson  v 
wli  furSsC'  ^b^rtson,  1  Esp.  Rep.  17.  Ford  v.  Foihergill,  Id.  211.)  In 
necessaries  can^  the  case  of  Baiubridge  V.  Pickerings  (2  fVm.  Black.  Rep.  1325.) 
not  ebai]se  the  GouId,  J.,  says  with  great  propriety,  "No  man  shall  take  upon 
^^  him  to  dictate  to  a  parent  what  clothing  the  child  shall  wear,  at 

what  time  they  shall  be  purchased,  or  of  whom  :  all  that  must 
be  left  to  the  discretion  of  the  father  or  mother."  Where  tlie 
infant  is  sub  potestate  parentis,  there  must  be  a  clear  and  palpa- 
ble omission  of  duty,  m  that  respect,  on  the  part  of  the  parent, 
in  order  to  authorize  any  other  person  to  act  for,  and  charge 
the  expense  to  the  parent.  In  this  case  there  is  no  ground  to 
charge  the  father  with  any  neglect  of  duty,  in  providing  neces- 
saries for  his  child,  and  the  judgment  must  be  reversed. 

Judgment  reversed. 

(a)  Vide  Fortyth  v.  OanMon,  5  WmieWt  Rep.  563.    But  a  husband  is  not  bound  to 
support  his  wife's  children  by  a  former  marriage.    Overteers  qfJUuuUn  v.  Cox,  7  Cowem, 


[  *  481  ]  *Wheelock  against  Brinckerhoff. 

The  security  IN  ERROR,  on  Certiorari  to  a  justice^s  Court. 
^eX  *%^-  ^^^  plaintiff  in  error,  who  was  also  plaintiff  in  the  Court 
rpsident  plain-  below,  brought  an  action  of  trespass,  de  bonis  asportatis,  against 
mCTcing  an^^wl  ^^^  defendant,  and,  being  a  non-resident,  the  suit  was  com- 
Uon  before  a  menccd  by  warrant,  on  his  depositing  five  dollars  with  the  jus- 
peace?by°awi!  ^ic©>  ^s  security.  Upon  the  return  of  the  warrant,  the  defend- 
rant,  may   be  ant  inquired  of  the  justice  whether  the  plaintiff  had  given  secu- 

adepositofmo*  ^ 

ney  with  the  justice. 
And  wherf  y  m  an  action  of  trespass,  five  dollars  were  deposited,  as  security.  I   ^as  held  Mifficient. 
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Wood  ▲hd 
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rity,  and  was  infoimed,  generally,  that  he  had,  without  stating  mew- YORK, 
the  nature  of  the  security.  The  cause  was  then  adjourned,  and,  ^'-  *^*^ 
at  a  second  meeting,  the  defendant  inquired  respecting  the  se- 
curity, and  was  then  told  that  five  dollars  had  been  deposited 
for  that  purpose.  This  was  objected  to  by  the  defendant,  and 
the  plaintiff  refusing  to  give  other  security,  the  justice  nonsuited 
him.  The  plaintiff^  afterwards,  offered  to  give  other  security, 
but  the  justice  decided  that  it  was  then  too  bte. 

Per  Curiam.  The  act  (1  N,  R.  L.  388.)  (a)  declares,  that  if  a 
non-resident  plaintiff  tenders  to  the  justice  security  for  the  pay- 
ment of  any  sum  which  may  be  adjudged  against  him,  he  shall 
be  entitled  to  have  a  warrant  against  the  defendant.  The  na- 
ture of  the  security  is  not  designated,  and  there  can  be  no  good 
reason  why  the  deposit  of  money  should  not  be  deemed  com- 
petent security ;  and  if  so,  the  sum  deposited  was  sufficient.  It 
was  to  as  great  an  amount  as  could  be  adjudged  against  the 
plaintiff;  the  action  being  trespass,  there  could  be  no  set-off, 
and  the  costs  are  limited  to  five  dollars,  except  under  some  spe- 
cial ci^x^umstances,  which  we  are  not  to  intend  existed  in  this 
case.    The  judgment  must,  therefore,  be  reversed. 


Judgment  reversed. 


(a)  2  is.  £r.  228. 


^Hastings  against  Wood  and  Curtis. 


[•482] 


IN  ERROR,  from  the  Court  of  Common  Pleas  of  the  county  .  l"  *  ^eciara- 

of  Jfranklin.  on  the  caseTit 

This  was  an  action  of  trespass  on  the  case,  brought  by  the  J"  f^^ 
defendants  in  error  against  the  plaintiff  in  error.  The  declara-  aa^  by^^M 
tion  contained  two  counts:  1.  A  count  in  trover,  for  five  yoke  rep^weoiaiioM, 
of  oxen  and  five  cows.  2.  A  special  count,  which  stated  that  ^  catiie  1^ 
the  plaintiffs  below  were  possessed,  as  of  their  own  property,  of  '<j"?»%  ^  *^ 
one  yoke  of  oxen  and  one  cow,  which  were  feeding  on  the  com-  Ltzed  by  acus- 
mons  and  public  highway  of  the  town  of  Constabhy  and  that  the  ^™'„""j*';  °®* 
defendant  took  up  the  said  cattle,  and  impounded  them  upon  tence"  ihai  £^ 
his  own  premises ;  and,  while  they  were  in  his  possession,  insinu-  J^^™  jl^JIiLted 
ated,  represented,  and  affirmed,  to  one  Danforthy  then  an  in-  imo  c^Sa, 
spectorof  the  customs  for  the  district  of  CAawp/ain,  that  they  were  *"*jjf*®°  P"^ 
intended  to  be  smuggled,  and  had  been  smu^led,  into  Canada ;  that,  in  ^otse- 
by  reason  of  which  false  representations,  Dai^arth  was  induced  to  <P>«nce  of  those 
seize  the  cattle,  as  forfeited  to  the  use  of  the  United  States,  and,  tbe'^tUe  10m 
as  inspector  of  the  customs,  did  seize  them,  still  beinc;  in  the  5?w«<«'    «« 

•  i*«ii*i  !!_••  •  dupOHa    of  to 

possession  of  the  defendant,  and  at  nis  mstance ;  m  consequence  thewto/Uu 

of  which  false  and  malicious  representations,  they  were  con-  jf  J^|,eidihai 

verted  and  disposed  of  to  the  use  of  the  United  States.  after  a  verdict 

The  cause  was  tried  at  the  June  term,  1815,  of  the  Court  ||*e!^<f!jjJ*S 

intended    fironi 
this  allegation,  that  the  cattle  were  condemned  as  forfeited  to  the  UniUd  Stala^ 
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ff£W-YORK,  Itelow.     At  the  trial,  the  plaintiff  having  closed  his  eTidem^, 

Oct.  1816.      fj^Q  defendant  moved  for  a  nonsuit ;  but  the  Court  permitted  the 

^"^J^J^^^J^  cause  fo  go  to  the  jury,  who  found  a  verdict  for  the  defendants 

T.  in  error.     The  counsel  for  the  plaintiff  in  error  excepted  to  the 

BwAji.       opinion  of  the  Court,  and  the  bill  of  exceptions,  with  the  record 

and  pleadings,  were  removed  into  this  Court,  by  writ  of  error. 

fVendell,  for  the  plaintiff  in  error. 

Walwotihy  contra. 

Per  Curiam.  This  case  comes  before  the  Court  on  a  writ  of 
error,  to  the  common  pleas  of  Franklin  county.  The  record  is 
accompanied  by  a  bill  of  exceptions.  But  the  counsel  on  the 
argument  abandoned  all  objections  growing  out  of  the  bill  of 
exceptions,  and  relied  entirely  upon  an  alleged  defect  in  the 
[  *  483  ]  second  *count  in  the  declaration.  This  is  a  special  count,  for 
having  fraudulently  procured  certain  cattle  belonging  to  the 
plaintiff  to  be  seized  by  a  custom-house  officer,  under  a 
pretence  that  they  were  about  to  be  smuggled  into  Canada^ 
contrary  to  the  laws  of  the  United  States ;  and  alleged  that,  in 
consequence  of  such  fraudulent  conduct,  the  said  cattle  were 
converted  and  disposed  of  to  the  use  of  the  United  States.  This, 
as  is  contended  on  the  part  of  the  defendant,  is  equivalent  to 
an  averment,  that  the  cattle  were  condemned  as  forfeited  to  the 
United  States^  and,  of  course,  that  the  plaintiff  had  no  interest 
or  title  to  them.  This  allegation  will  not  fiurly  warrant  the  con- 
struction, that  the  cattle  had  been  condemned  as  forfeited,  but 
only  that,  by  the  representations  of  the  defendant,  they  had  been 
seized  and  taken  possession  of  by  an  officer  of  the  Umted  States^ 
under  a  pretence  of  their  beine  forfeited,  and  by  such  seizure 
were  converted  and  disposed  of  to  the  use  of  the  United  Spates, 
and  the  plaintiff  thereby  deprived  of  them.  We  ought  not  to 
pretend,  after  verdict,  that  there  was  any  proof  or  suggestion 
upon  the  trial  of  a  condenmation.  The  judgment  of  the  Court 
below  must,  accordingly,  be  affirmed. 

Judgment  affirmed. 


Nelson  against  SvexN. 

\vi^  there  THIS  was  an  action  of  assumpsit.  The  declaration  contained 
Um  wlioie^dfs  ^^o  counts:  1.  The  first  count  stated,  that  the  plaintiff  was 
«>«rai»on,  and  possessed  of  30  acrcs  of  land,  in  lot  No.  139,  in  the  Oneida 
H(bad,thateM»it  reservation,  which  was  advertised  for  sale,  by  virtue  of  mort- 
eanno't  be  refer-  gage  to  the  people  of  the  state  of  iVew-  Yorkf  and  that,  in  con- 

red  to    for  llie 

purpose  of  helping  out  and  udin^^  another  count 

The  eommon  money  counts  may  be  united  in  one  count,  in  which  may  alto  be  eomprtaed  a  couni  hi 
goods  sold  in  the  like  general  form. 

But  a  count,  generallv,  for  certain  UtmU  told  and  eonoeyed  by  the  plaintilT  to  the  defendant,  wilhoot  an/ 
paitkttlar  description,  is  bad,  and  cannot  be  joined  with  the  common  counts,  {a) 

{a)  Pottery  Baeom^t  Wtnddti Ra, BiX 
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[•184  J 


Bjdcration  that  the  plaintiiT  had  bargained  and  sold  the  same  to  new-youk 
the  defendant,  for  a  certain  stipulated  sum  agreed  upon,  and  ^''  ^^^^' 
that  the  plaintiff  would  accept  the  same,  exclusive  of  96  dollars, 
the  defendant  promised  to  pay  the  plaintiff  96  dollars,  provided 
that,  at  the  public  sale  of  the  land,  it  should  be  bid  up  only  at 
such  a  sum  that  the  defendant  should  find  it  for  his  interest  to 
purchase ;  and  the  plaintiff  avers  that,  at  the  sale  of  the  land,  it 
was  bid  up  for  such  a  sum  that  the  defendant  found  it  for  his 
interest  to  purchase,  and  receive,  the  title  to  the  same,  and  ac- 
tually did  purchase,  and  receive,  the  same,  by  means  where- 
of, &c. 

^.  The  second  count  stated  that  the  defendant ''  was  in- 
debted to  the  said  plaintiff,  in  the  sum  of  200  dollars,  current 
money  of  the  state  of  iVeto-ForA:,  for  certain  lands  sold  and  con- 
veyed by  the  said  plaintiff,  to  the  said  defendant,  at  his  special 
instance  and  request ;  also,  in  the  further  sum  of  200  dollars,  of 
like  current  money,  as  well  for  divers  goods,  wares,  and  mer- 
chandise, sold  and  delivered  by  the  said  plaintiff  to  the  said  de- 
fendant, at  his  like  instance  and  request ;  also,  as  well  for  money 
paid,  laid  out,  and  expended,  by  the  said  plaintiff,  to  and  for  the 
use  of  the  said  defendant,  as  money  lent  and  advanced  by  the 
said  plaintiff  to  the  said  defendant,  at  his  like  special  instance 
and  request ;  also,  as  well  for  work  and  labor,  care  and  diligence 
done,  performed,  and  bestowed,  by  the  said  plaintiff,  in  and 
about  tne  busiiiess  of  the  said  defendant,  at  his  like  special  in 
stance  and  request,  as  on  an  account  stated  between  them,  in 
consideration  whereof,  <&c/' 

The  defendant  demurred  to  the  whole  declaration,  and  as- 
signed several  causes  of  demurrer,  of  which  it  is  only  necessary 
to  notice  those  that  apply  solely  to  the  second  count,  the  first 
count  being  admitted  to  be  bad.  These  were,  1.  That  the 
causes  of  action  stated  in  that  coun{  could  not  be  joined.  2. 
That  a  general  count,  indebitatiu  asmmpsity  ought  to  be  con- 
fined to  a  union  of  the  money  counts  alone.  3.  That  the  stating 
an  indebtedness  for  **  certain  lands,''  and  ^'  on  an  account  sta- 
ted," is  too  vague  and  uncertain.  4.  That  no  promise  to  pay 
the  sum  of  200  dollars  for  the  lahd  is  any  where  alleged.  The 
plaintiff  joined  in  demurrer. 

StorrSi  in  support  of  the  demurrer.  He  cited  Bailey  fy  Bo- 
gert  V.  Freeman,  (4  Johns.  Rep.  280.) 

Takot,  contra.     He  cited  1   Chitty's  PI  643.     1  Saunders' 
Rev.  108.    2  Sound.  379.    2  JV.  Bl.  410.    2  Chitty's  PI  7 
Yeh.  175. 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  Court.  This 
is  a  special  demurrer  to  the  whole  declaration,  which  contains 
two  counts.  It  was  admitted,  on  the  argument,  by  the  plain- 
tiff's counsel,  that  the  first  count  could  not  be  supported ;  but 
It  was  contended,  that  the  second  was  good ;  and  the  demurrer 
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NEW-YORK,  being  to  the  whole  declaration,  the  plain  tiflf  was  entitled  to  judg- 
^9^][*^5!i^^  ment.     The  •second  count  is  imperfect,  unless  helped  by  refer- 
Nelsov       ^^^^  ^^  ^^  ^^^  y  ^^^  when  the  demurrer  is  general,  and  one  count 
V.  is  bad,  nothing  in  that  count  can  be  resorted  to  for  the  purpose 

SwAff.  ^f  ijejping  Qy^  imj  aiding  another  count.  We  must  look  at  the 
I  *  4^  1  other  count  as  if  the  defective  one  was  struck  out  of  the  dec- 
laration. Independently  of  this  difficulty,  however,  the  second 
cannot  be  supported.  The  special  cause  of  demurrer  is,  that 
the  count  embraces  several  causes  of  action,  some  of  which  are 
too  generally  stated.  It  has  been  decided  in  this  Court,  in  the 
case  of  Bailey  fy  Bogtrt  v.  Freeman^  (4  Johns.  Rep.  283.)  that 
the  common  money  counts  mav  be  united  in  one,  in  the  manner 
adopted  in  the  declaration  before  us ;  and  this  is  conformable 
to  the  established  practice  in  England.  The  decision  in  this 
Court  went  no  farther  than  as  to  the  money  counts.  But  this 
does  not  appear  to  be  the  limit  according  to  the  English  prac- 
tice and  precedents,  nor  can  there  be  any  good  reason  urged 
why  it  should  be.  In  the  case  in  Saunders ^  (2  Sound.  122.  n. 
S.)  to  which  we  refer  as  sanctioning  the  practice,  the  count  for 
goods  sold  and  delivered,  is  blended  with  the  money  counts, 
under  tins  general  form.  The  generality  of  the  statement  of  the 
several  causes  of  action  in  one  count  wodld  be  exceptionable, 
as  tending  to  a  surprise  upon  the  defendant.,  were  it  not  for  the 
practice  of  calling  on  the  plaintiff  for  a  bill  of^particulars,  by 
which  the  defendant  is  better  apprized  of  the  particular  cause 
of  action  than  he  would  be  by  a  more  special  count.  But,  in 
this  case,  the  count  also  embraces  a  cause  of  action  for  land 
sold  and  conveyed,  generally,  without  any  particular  designation 
or  description.  This  is  going  farther  than  is  warranted  by  any 
precedents  that  have  fallen  under  my  observation,  and  further 
than  ought  to  be  sanctioned.  Land  sold  and  conveyed  is  a 
good  consideration  for  a  promise ;  but,  in  such  case,  according 
to  the  precedents,  the  land  sold  is  particularly  and  specially  de- 
scribed in  the  declaration ;  and  it  is  most  advisable  to  adhere  to 
the  precedents,  and  not  introduce  too  great  laxity  in  pleading. 
The  defendant  must,  accordingly,  have  judgment  upon  the  de- 
murrer, with  leave,  however  to  the  plaintiff  to  amend  his  dec- 
laration. 

Judgment  accordingly. 
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NEW.VORK, 

*\VooD  against  Bulkley.  ^^!!Ii^  ^ 

THIS  was  an  action  of  assumpsit  upon  a  promissorj  note,      Tatlor 
niade  by  the  defendant,  and  payaUe  to  the  plaintiff.    The  cause    Bxtsford. 
was  tried  before  Mr.  Justice  Yatesy  at  the  Onondaga  circuit,  in     ^  promMsory 

1816.  note  was  alie^< 

The  declaration  contained  but  one  count,  which  was  on  a  Jau^**ito*'have 
promissorj  note,  drawn  by  the  defendant,  '<  by  the  name  and  been  cirawn  by 
description  of  Christ.  Bulkky."  The  defendant's  counsel  ob-  t^  ui^J^'^ 
iected  to  the  admission  of  the  note,  on  the  ground  of  a  variance  *'Chn9toj^r 
between  the  signature  of  the  note,  and  the  name  stated  in  the  ^e^TOie  mt 
declaration;  but  the  judge  overruled  the  objection,  and  the  duced  in  evi. 
plaintiff  proved  that  the  defendant  usually  signed  his  name  in  ^^"^a^^ 
the  same  manner  as  in  the  note  in  question.  The  defendant's  BtdkUy-"  it 
counsel  offered  to  prove  a  variance  between  the  copy  of  the  SStfhiswM^the 
declaration  served,  and  the  nisiprius  record,  as  to  the  name  of  defendant's  usu- 
the  defendant.  The  judge  refused  to  receive  the  testimony,  and  Si"ws  name^^i 
a  verdict  was  found  for  the  amount  of  the  note.  was  held  iLat 

The  defendant  now  moved  for  a  new  trial,  and  the  cause  was  vMSancef*   ^ 
submitted  to  the  Court  without  argument.  A  defendant 

cannot  allege  at 

Per  Curiam.    TKe  motion  for  a  new  trial  must  be  denied.  ^^*^*^^  ^ 
There  was  no  material  variance  between  the  note  set  out  in  the  ance  "bet^n 
declaration,  and  the  one  produced  in  evidence.    The  signature  J®^,*^**^^^^^  *^ 
of  the  defendant,  by  the  abbreviation  of  Christ,  for  Christopher ^  served,  anJ  the 
wna  proved  to  be  the  usual  and  ordinary  way  in  which  he  signed  "*j\  'oJ^'ucT" 
his  name.     According  to  the  case,  there  is,  in  point  of  fact,  no  mustbeg«{verah 
variance  between  the  nisi  prius  record^  and  the  copy  of  the  dec-  ed  by  the  record 
laration,  as  served  on  the  defendant,  even  if  such  proof  could  uiere 'is  a  mate- 
have  been  admissible.     But  this  was  not  matter  that  could  be  |^**    variance, 
inquired  into  upon  the  trial.     The  judge  at  the  circuit  must  be  appiy^  to  '"ow 
governed  by  the  nisi  prius  record,  and  any  variance,  if  material,  ^"'V '**  *®V  *" 
must  be  made  the  subject  of  an  application  to  the  Court,  and  the  (a)^ 
verdict  would,  no  doubt,  be  set  aside,  if  the  defendant  was  pre- 
judiced by  such  variance.     But  no  such  variance  appears  to  exist 
in  this  case,  according  to  the  defendant's  own  allegation. 

New  trial  denied. 

(a)  WardfU  ▼.  Pinney,  1  WemUWi  Rep.  217. 


*Taylor  against  Betsford.  [  •  487  ] 


IN  ERROR,  on  certiorari  to  a  justice's  Court.  ^^3?!^^*"' 

When  the  jury  in  the  Court  below  retired  to  deliberate  upon  Jrivaiei^  ""'aiS 
their  verdict,  the  justice,  at  the  request  of  the  jnxy,  went  into  «p^  '™!»  *^ 

mry,  in  a  trial 


before  him,  unless  with  the  consent  of  the  parties  t  which  consent  cannot  be  inferred  frotn  tbeir  siknee,  bol 
t  be  made  to  appear  affirmatively,  otherwise  the  judgment  will  be  reversed,  (a) 

(a)  Bmm  ▼.  Crotd,  10  Jofuu.  Rep.  239.    Benson  r.  Cl^rk,  1  Cowtn,  258. 
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NEW-YORK,  the  room  with  them,  to  answer  certain  questions  proposed  to  him 
Oct.  1816.  ^  by  the  jury,  but  was  not  accompanied  by  the  parties,  nor  had 
obtained  the  consent  of  the  plaintiff  in  error^  who,  however, 
''v.*"'      knew  that  the  justice  was  going,  and  did  not  object  to  it.    A 
Vroomaw.     verdict  and  judgment  was  given  in  the  Court  below  for  the  de- 
fendant in  error. 

Per  Curiam.  The  only  error  necessary  to  be  noticed  in  this 
case  is,  that  the  justice  went  into  the  room  with  the  jury,  at  their 
request,  privately  and  supwri  from  the  parties,  to  answer  certain 
questions  proposed  to  him  by  the  jury.  This  we  have  repeat- 
edly held  to  be  erroneous,  unless  done  with  the  consent  of  the 
parties.  Whether  the  information  given  by  the  justice  were 
material,  or  had  any  influence  upon  the  verdict  of  the  jury,  is  a 
matter  which  we  will  not  inquire  into.  In  the  present  case,  it 
cannot  fairly  be  inferred  that  the  plaintiff  in  error  gave  his  con- 
sent, unless  from  the  circumstances  that  he  knew  that  the  jus- 
tice was  going  in  to  the  jury,  and  did  not  object.  But  this  is 
not  enough.  The  practice  is  dangerous  and  improper,  and 
ought  to  be  guarded  against ;  and  the  consent  ought  not  to  be 
matter  of  inference,  as  it  may  be  liable  to  great  abuse :  it  ought 
to  appear  affirmatively  that  it  was  done  wiUi  the  consent  of  par- 
ties. If  they  are  present,  it  may  be  easily  tiscertained  whether 
they  will  give  it  or  not,  and  then  the  door  will  be  shut  against 
abuse,  by  reason  of  misunderstanding,  or  wrong  conclusions 
drawn  from  circumstances ;  and,  upon  this  ground,  the  judg- 
ment must  be  reversed. 

Judgment  reversed. 


[  •  488  ]  *Jackson,  ex  dent.  Smith,  against  Vrooman. 

Where  imd  THIS  was  an  action  of  ejectment  brought  to  recover  part  of 
l^ihT^!^  lot  No.  196,  in  Klock  and  NeUis's  patent,  situate  in  tlie  town 
entered  into  of  Palatine,  in  the  county  of  Montgomery.  The  cause  was 
^mjd°'  pro-  tried  before  Mr.  Justice  Xates,  at  the  Montgomery  circuit,  in 

ceedingv    were  Au^^t,  1815. 

in reiatumt'o Um  '^^^  plaintiff  claimed  under  proceedin£s  and  judgment  in 
««»«?»««"««  partition,  in  the  Court  of  Common  Pleas  of  the  county  of  Mont- 
^tee  was  not  g<^^^f  Under  which  the  premises  in  question  were  sold  by 
a  party,  and  the  commissioners  appointed  by  the  order  of  the  Court,  who  con- 
sddbycom^a!  veyed  the  same  to  the  lessor  of  the  plaintiff,  by  deed,  dated  the 
••^n«"Wo«ni-  19th  January,  1814.  The  defendant  claimed  under  a  convey- 
andeonvcyaJby  wicc  of  lot  No.  107,  from  George  Ten  Eyck  to  himself,  dated 
them  to  the  pur-  the  7th  of  April,  1810,  and  proved  that  the  premises  in  question 
he^d7^'bat  ^  wcro  comprcliended  within  the  boundaries  of  that  deed;  that 
first  gnuiteewM  he  took  possession  under  that  deed,  in  about  a  month  after  its 

not    precluded^  *■  ' 

by  the  proceedings  in  partition,  from  controverting  the  right  of  the  subseqaest  parchaseri  and  thai,  his  pos 

session  being  adverse,  the  deed  from  the  commissioners  was  void,  (a) 

(a)  Vide  TVtt/c  ▼:  Jacktm,  6  WtndtWa  Rep.  SIS. 
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execution,  and  had  since  continued  in  possession.    The  judge  new-york, 
decided,  that  the  possession  of  the  defendant  being  adverse,  the     ^^  ^^^^* 

deed  to  the  lessor  of  the  plaintiff  was  void,  and  the  jury  accord-  ^"^^^^^^^^^^ 
ingly  found  a  verdict  for  the  defendant  '  v. 

The  plaintiff  now  moved  for  a  new  trial,  and  the  cause  was  Wardw«i.i. 
submitted  to  the  Court  without  argument. 

Per  Curiam.  The  premises  in  question  are  clsumed  as  being 
a  part  of  lot  No.  106,  in  Klock  and  NeUis^s  patent,  and  the  lessor 
of  the  plaintiff  makes  title  to  the  same,  under  proceedings  in 
partition,  by  which  it  appears,  that  lot  No.  107  was  ordered  to 
be  sold,  and  a  deed  was  given  for  it  by  the  commissioners,  bear- 
ing date  the  19th  of  January,  1814.  No  part  of  the  proceed- 
ings are  particularly  set  out.  But  it  is  not  pretended  that  the 
defendant  was  a  party  to  those  proceedings ;  and  he  claims  title 
to  the  same  premises,  under  a  deed  from  George  Ten  Eyck, 
bearing  dite  the  17th  of  April,  1810,  by  which  the  premises  in 
question  are  described  as  lot  No.  107,  in  the  subdivision  of  the 
patent,  and  are  further  described  by  metes  and  bounds,  so  as 
to  include  the  premises  in  question ;  it  also  appears,  that  soon 
after  the  deed  was  given,  the  defendant  ^entered  into  possession  [  *  489  ] 
of  the  premises,  and  has  continued  in  possession  ever  since. 
The  deed  given  by  the  commissioners  is  conclusive  only  upon 
all  the  owners  named  in  the  proceedings,  or  who  have  received 
the  notice  required  by  the  act,  (1  N.  R.  L.  510.  s.  5.)  (a)  and 
those  claiming  under  such  persons.  But  from  any  thing  that 
appears,  the  defendant  is  a  total  stranger  to  such  proceedings, 
and  is  protected  under  the  proviso  to  the  third  section  of  me 
act,  which  declares,  that  such  partition  shall  not  preclude  any 
person  not  named  therein,  and  who  shall  claim  any  right  or  title 
to  the  premises  in  question,  from  controverting  the  title  or  in- 
terest of  the  parties  between  whom  such  partition  has  been 
made.  The  testimony  shows,  very  clearly,  that  the  premises 
were  held  adversely  by  the  defendant  at  the  time  of  the  sale  by 
the  commissioners,  and  their  deed,  of  course,  could  not  pass 
any  title«  The  verdict  found  by  the  jury  for  the  defendant  was 
correct,  and  the  motion  for  a  new  trial  must  be  denied. 

Motion  denied. 

(a)  S  IL  S,  322. 3. 


Bancroft  and  wife  against  Wardwell. 

THIS  was  an  action  of  assumpsit,  for  use  and  occupation,  An  wtion  for 
which  was  tried  before  Mr.  Justice  Van  Ness,  at  the  Oneida  Sn^caT^^*; 
circuit,  in  June,  1816.  be 

whci 
tion  of  landlord  and  tenant  ezisti  between  the  parties  3  and  it  will  not  Tie  against  a  person  wbo  * 
under  the  plaintiff  as  a  porchaser  from  him.  [b] 

{b)  Featherstcnhmufi.  ▼.  BradshaWj  1  WendeWi  Rep.  131    Abeel  v.  Raicliff,  15  Joftm.  R 
JackMon  v.  Btiller,  7  Cowtn,  747.    JacHon  v,  Mfmcrie/,  5  IVendtU,  26. 
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NEW-YORK,  The  premises  in  question  were  ntuate  in  the  town  of  Rome, 
Oct  1816.  ^  HI  the  county  of  Oneida^  and  were  part  of  certain  lands  which 
had  been  held  by  one  Hawes,  under  a  lease  for  three  hves,  who 
y?^' '     died  leaving  several  children,  his  heirs  at  law,  and  a  widow 

Wabdwxll.  ^Iiq  yf^  j^QYf  the  wife  of  the  plaintiff,  whose  dower  was  assigned 
to  her  in  severalty  by  the  heirs,  which  the  plaintiff  had  im- 
proved and  leased,  reserving  the  rents,  for  several  TMas,  until 
1812.  One  PedE:,a  witness  on  the  part  of  the  plainti&,  testified, 
that  the  large  lot,  of  which  the  premises  are  a  part,  was  held  in 
different  proportions  by  several  tenants,  among  whom  was  the 
defendant,  under  a  lease  from  John  Lansing,  jun. ;  that  the  wit- 
ness, by  the  defendant's  orders,  had  taken  possession  of  his  part 

f  *  490  ]  ^f  the  large  lot,  which  lay  in  jRome,  and  fenced  in,  and  cultiva- 
ted, a  certain  piece,  called  the  rye-field,  containing  18  or  20 
acres,  which  had  for  several  years  been  unenclosed,  and  about 
one  third  of  which  had  been  asogned  to  Mrs.  Bancroft;  that 
the  next  year  the  plaintiff,  Bancroft,  called  on  the  witness,  and 
said  that  he  thought  the  defendant  ought  to  pay  him  something 
for  his  right  in  tfa^  lot,  or  do  something  about  his  claim  to  it, 
and  wished  to  sell  it.  To  this  the  witness  replied,  that  he  had 
no  authority  from  the  defendant  to  make  any  bargain  for  him*; 
that  the  witness,  at  Bancroft^ $  request,  wrote  to  the  defendant, 
statin^;,  in  substance,  what  Bancroft  had  said,  and  wishing  his 
directions,  to  which  he  shortly  after  received  a  letter  in  reply, 
directing  him  to  take  possession,  at  all  events,  of  the  remsdnder 
of  the  same,  including  the  residue  of  the  land  claimed  by  the 
plaintiffs,  and  that  he,  the  defendant,  would  do  what  was  right 
about  it;  that  the  witaess,  accordingly,  took  possession  of  a 
piece  of  land,  called  the  elder  lot,  which  was  then  unenclosed, 
and  cleared  it,  and  fenced  it,  with  the  consent  of  the  plaintiffs, 
under  the  above-mentioned  arrangement ;  tliat  the  defendant 
soon  after  arrived  from  Rhode-Island ,  where  he  then  resided, 
and  on  Bancrofts  proposing  to  sell  his  wife's  right,  the  defend- 
ant said  that  the  plaintiffs  had  no  right  to  the  land  claimed  by 
them,  and  ought  to  pay  him  for  waste  committed  upon  it ;  that 
the  witness  had  never  heard  Bancroft  make  any  claim  for  the 
use  and  occupation  of  the  premises,  but  merely  wished  to  sell 
his  claim  in  right  of  his  wife's  dower,  and  that  the  defendant 
had  improved  the  land,  until  the  time  that  this  suit  was  brought. 
Another  witness  for  the  plaintiffs  stated,  that  he  was  present  at 
conversations  between  Bancroft  and  the  defendant,  in  which 
the  former  never  pretended  that  he  had  any  claim  to  demand 
rent  of  the  defendant,  but  his  only  object  was  that  the  defendant 
should  pay  him  something  on  a  purchase  of  his  claim,  and  in 
that  way  extinguish  it,  and  that  nancroft  said,  that  he  supposed 
that  the  defendant  would  give  him  something  for  hia  claim,  in 
consequence  of  the  letter  which  he  had  written  to  Peck;  that 
the  defendant  replied,  that  Bancroft  had  committed  great 
waste  upon  the  land,  and  that  he  had  no  right  to  it,  and, 
tlierefore,  he  considered  himself  under  no  obligation  to  fflvjt 
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bim  anj  thing  for  his  claim,  but  that  Bancroft  ought  to  pay  htm  new-york, 

for  the  waste.  >^^:^^^iy 

Upon  this  evidence,  the  judge  directed  the  plaintifTs  to  be     banckoft 
^nonsuited :  and  they  now  moved  the  Court  to  set  aside  the  v. 

nonsuit.  ^^JT.T:\ 

[*491] 

Storrsj  for  the  plaintiffs,  contended,  that  the  statute  intended 
to  afford  a  liberal  remedy  against  tenants,  and  that  wherever  a 
tenancy  exists,  the  action  for  use  and  occupation  would  lie. 
That,  unless  there  was  a  contract  of  sale,  the  defendant  must 
be  considered  as  a  tenant  at  will.     That  there  being  no  terms, 
or  price,  or  quantity  of  land  agreed  upon,  there  could  be  no 
contract  of  sale.     That  this  case  was  distinguishable  from  that 
of  Smith  V.  Stewart j-f  where  the  defendant  entered  under  color    t6/afcjw.ii«p. 
of  a  title  that  could  be  enforced  in  a  Court  of  equity.     The  de- 
fendant is  a  tenant  at  will,J  without  a  reservation  of  rent.     The  ;»^_£???".  ^' 
plaintiffs  are  not  bound  to  treat  him  as  a   trespasser.     It  is  \qq,  ^  *''*^* 
enough  that  the  defendant  himself,  or  by  his  agent,  occupies  the 
land.^     If  the  defendant  cannot,  in  this  action,  dispute  the  ^  ^^JT^VfT 
plaintiff's  title,  it  must  be  on  the  ground  of  tenancy.  ca*et,  krSH 


Talcotj  contra,  insisted,  that  the  defendant  did  not,  in  any 
manner,  enter  into  possession  under  the  plaintiffs,  so  as  to  create 
the  relation  of  landlord  and  tenant ;  and  tliat  the  case  of  Smith 
V.  Stewart  was  directly  in  point.  In  Kirtland  v.  Pounsett^n  the  II  ^^^*^* 
Court  of  Cc^mmon  Pleas,  in  England^  decided,  that  if  a  purchaser  '^'  ' 
takes  possesion  under  a  contract  of  sale,  which,  afterwards,  on 
account  of  some  defect  in  the  vendoi^'s  title,  is  not  executed,  the 
vendor  cannot  recover  for  the  use  and  occupation  for  the  time 
the  vendee  was  in  possession. 

Again ;  this  action  should  have  been  by  the  husband  alone. 
Though  the  defendant  cannot  dispute  the  title  of  the  plaintiff  in 
this  action,  he  may  deny  that  the  wife  has  any  interest.  The 
promise,  if  any,  was  made  to  the  husband,  not  to  the  wife ;  and 
without  an  express  promise  to  her,  she  cannot  be  joined.lT  <j\^„fjw  ^JJ 
There  wasr  no  estate  of  which  she  could  be  endowed.ff  The  ittxT'  ^^ 
husband  alone  has  an  action  of  debt  for  renttt  tt  i  Cndtew 

Dig.  Ifll. 

Per  Curiam.    This  is  a  motion  to  set  aside  a  nonsuit  granted  g^^^I^p'^' 
at  the  trial.    The  action  is  for  use  and  occupation ;  and  the  (2)  pL  s.  note, 
question  is,  whether  the  evidence  was  sufficient  to  support  the  J^  ^ 
action.     It  is  a  well-settled  principle,  that  this  action  cannot 
be  sustained,  unless  the  relation  of  landlord  and  tenant  exists 
between  the  parties.     But  the  facts  in  this  case  furnish  no  *evi-       [♦492  ] 
dence  of  any  such  relation.     If  the  defendant  could  be  consid- 
ered as  holdmg  at  all,  under,  or  by  the  permission  of,  the  plain- 
tiffs, it  was  as  a  purchaser,  and  not  as  a  tenant.     Such  holding  is 
not  enough  to  maintain  this  action,  according  to  the  decision  of 
ttie  Court  in  the  case  of  Smithy.  Stewart^  (6  Jokm.  49.)     There 
were  no  facts  from  which  a  tenancy  could  be  inferred,  and, 
therefore,  nothing  which  ought  to  have  been  submitted  to  the 
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NEW-YORK,  jury.  The  first  application  made  by  Bancroft  to  the  defend 
Oct.  1816.  ant's  agent,  was  to  sell  his  claim  to  the  land  in  question,  and 
YoRDAN  which  then  lay  in  common.  Neither  the  letter  written  by  the 
agent  to  the  defendant,  nor  the  answer,  intimate  any  agreement 
to  take  possession  as  tenant.  But  the  defendant  directs  his 
agent  to  take  possession,  at  all  events,  and  he  would  do  what 
was  right  about  it,  when  he  came  up.  The  possession  was  af- 
terwards taken,  with  the  consent  of  the  plaintiffs,  and  under  the 
above  arrangement.  The  defendant  never  had  consented  to 
any  arrangement,  other  than  to  do  what  was  right  about  it,  and 
the  only  proposition  made  by  the  plaintiffs  was  to  sell ;  and  it  was 
impossible,  from  these  facts,  to  infer  any  agreement  that  could 
create  the  relation  of  landlord  and  tenant.  The  motion  to  set 
aside  the  nonsuit,  must,  therefore,  be  denied. 

Motion  denied. 


YoRDAN  against  Hess. 

A  note  was  THIS  was  an  action  of  assumpsity  against  the  defendant  as 
xc^Il  wST  b.*  maker  of  a  promissory  note.  The  cause  was  tried  before  Mr. 
which  was  hei^  Justice  Van  Ness^  at  the  Otsego  circuit,  in  June,  1816. 
mhed  'to  ^1  On  or  about  the  6th  of  March,  1813,  one  Williams  had  made 
j^ng*  to  £v  a  note  for  343  dollars  25  cents,  payable  to  the  plaintiff  and  de- 
toiakcit!nnicss  feudant  in  this  suit,  on  or  before  the  first  of  March,  1814  ;  which 
endorsed  hy  A.  notc  was  giveu  for  the  use  of  Henry  S.  Yordan.  Henry  S. 
[  •  493  1  Yordan,  *and  the  defendant,  then  proposed  to  sell  the  note  to 
foM/'to  «I  one  Braman,  at  a  discount  of  about  60  dollars,  but  Braman  re- 
done it,  unless  fused  to  purchasc  it,  unless  the  plaintiff  and  defendant  would 
c2riwforWs!2l  ^'^^Jofse  it,  and  the  plaintiff  refused  to  endorse  it,  unless  he  was 
demnifieaUon,  indemnified.  It  being  understood  between  the  defendant  and 
t^  to  g?^,  ^«^^y  ^*  Yordan,  that  the  latter  should  lend  the  defendant  part 
and  the  note  was  of  the  money  to  be  raised  on  the  note,  it  was  agreed  that  the 
SwoS^i^oi-'so  "^^®  which  was  to  be  given  by  Hess  to  Henry  S.  Xordan,  should 
per  cent  It  be-  be  placed  in  the  hands  of  the  defendant  as  his  security.  The 
bSwSS^B.^^  discount  of  the  note  made  by  Williams  was  effected,  and  a  note 
c.  that  part  of  was  then  executed  by  the  defendant,  dated  March  6th,  1813,  to 
SsJd°°^ih^'d  Ja«^ry  S.  Yordan,  or  bearer,  for  246  dollars  and  67  cents,  with 
1^  lent  to  B,,  interest  from  the  date ;  and  upon  this  note  the  present  suit  was 
^y^ie  to  "c*  brought.  The  plaintiff,  on  receiving  this  note,  gave  a  receipt 
or  bearer,  for  for  it  to  Henry  S,  Yordan,  with  an  airreement  to  return  it, 

the         amount  ;7  >  --o 

actually  receiv- 
ed by  him  from  C,  with  an  addition  of  20  per  cent,  on  that  amount,  ai^d  interest  thereon  from  the  date, 
which  ast-mentioned  note  was  deposited  with  A.,  as  his  security:    in  an  action  by  A.  against  B.  upon  this 
note,  it  was  held  that  it  was  uaarioos  and  void. 

An  attorney  or  counsel  cannot  testify  as  to  communications  made  by  a  client,  whilst  the  relation  of  attor- 
ney or  counsel  and  client  subsists.  But  if,  aAer  that  relation  has  ceas<Ml,  the  former  client  repeat  to  his  at- 
torney, voluntarily,  and  without  any  artifice  being  used  by  the  latter,  communications  previously  noide,  tlit 
attorney  is  a  compietent  witoess  as  to  such  subsequent  communications,  (a) 

(c)  Extrut  of  the  prlvilefls  of  a  client  in  relation  to  confldential  coromnaications  to  his  counsel.  3  Joknt 
Ow.  198.    1  GsiMst*«  ktp,  157  998     14  JoAju   Rep,  391.    17  U,  335.    18  O,  330.    19  U.  134.    fl  CbvM,  196. 
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when  he  should  be  indemnified  against  his  endorsement.     The  '^^'^f^ 
plaintiff  had  been  sued  as  endorser  of  the  note  made  by  Williams,  n^^^^-v-^O 
but  the  suit  was  compromised,  upon  his  agreeing  to  remain  ul-      Yord^h 
timately  responsible  in  case  of  its  not  being  paid  by  the  defend-        ^^^^ 
ant.     On  this  evidence,  the  defendant's  counsel  contended,  that 
the  plaintiff  had  not  such  an  interest  in  the  note  in  question  as 
to  enable  him  to  maintain  an  action  against  the  maker  of  it ;  but 
the  judge  overruled  the  objection. 

James  Brackett,  a  witness  on  the  part  of  the  defendant,  testi- 
fied, that  he  had  heard  both  the  plaintiff  and  defendant  state, 
that,  when  they  sold  WiUiams^s  note  to  Braman,  a  discount  of 
20  per  cent,  was  made,  and  a  sum  in  the  like  proportion  was 
added  to  the  note  on  which  this  suit  was  brought,  over  and 
above  the  amount  actually  received  by  the  defendant  from  Hen- 
ry S.  Yordan.  These  facts  the  witness  learned  from  the  par- 
ties in  this  suit,  while  he  was  their  attorney  and  counsel,  in  suits 
brought  against  them  by  Braman  on  Wiuiams's  note ;  and  the 
witness  stated,  that,  after  he  had  ceased  to  be  their  attorney  and 
counsel,  he  had  twice  heard  the  plaintiff  admit,  that  the  note  in 
question  was  ^ven  for  a  larger  sum  than  the  defendant  had  ac- 
tually received;  at  one  time,  he  said  that  the  defendant  had  only 
received  240  dollars ;  at  another  time,  that  he  had  only  received 
220  dollars.  The  testimony  of  Brackett  was  objected  to  by  the 
counsel  for  the  plaintiff,  on  the  ground  that  the  disclosures  were 
made  to  him  while  he  was  the  attorney  and  counsel  for  the 
plaintiff,  and  that  the  subsequent  disclosures  were  nothing  more 
than  a  repetition  *of  what  had  been  stated  to  him  whilst  he  [  *  494  ] 
stood  in  that  relation  to  the  plcdntiff ;  and  that,  at  all  events,  the 
note  was  not  usurious.  The  judge,  however,  without  deciding 
on  the  admissibility  of  the  evidence,  was  of  opinion,  that  the 
facts,  if  duly  proved,  constituted  a  case  of  usury ;  and  a  verdict 
was  taken,  by  his  direction,  subject  to  the  opinion  of  the  Court. 
The  case  was  submitted  to  the  Court  without  argument. 

Per  Curiam.  If  the  testimony  of  Brackett  was  admissible,  it 
must  fully  establish  the  usury.  The  plaintiff  twice  admitted  to 
this  witness  that  the  note  was  given  for  a  greater  sum  than  was 
received  by  the  defendant.  That  the  money  was  raised  by  a 
sale  of  fVilliams^s  note,  at  a  discount,  furnishes  no  legal  excuse 
for  imposing  that  loss  on  the  defendant.  With  respect  to  the 
testimony  of  Brackett,  it  does  not  fall  within  the  rule  which 
protects  the  client  from  a  disclosure  of  any  communications 
made  by  him  to  his  attorney.  The  confessions  by  the  plaintiff 
to  Brackett  were  made  after  he  ceased  to  be  his  attorney ;  and 
although  they  were,  substantially,  a  reiteration  of  what  had  been 
communicated,  whilst  the  relation  of  attorney  and  client  existed, 
yet  they  appear  to  have  been  voluntary  disclosures,  no  way 
sought  for,  or  drawn  out,  by  the  witness.  An  attorney  cannot, 
aflter  he  ceases  to  be  the  attorney  of  a  party,  disclose  what  was 
communicated  to  him  in  that  capacity.     But  this  is  the  privilege 
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NEW-YORK,  of  the  client ;  and  if  he  cbooBes,  after  this  relation  has  oeaied« 

^^^^[;J5!1^  ^  volunteer  any  communicationa,  he  is  not  protected,  although 

jACKsoir      ^^y  "^y  "^y  ^  substance,  the  same  as  were  given  whilst  that 

V.  relation  subsisted.    The  leaiaon  of  the  rule  then  ceases.     If  a 

Stxphzsts.    repetition  of  the  information  should  appear  to  have  been  drawn 

out  by  any  artifice,  for  the  purpose  of  being  used  as  evidenoe^  it 

ought  not  to  be  received.    But  when  it  is  perfectly  v<dunta« 

ry,  and  unsought  for,  there  can  be  no  sofid  ground  for  ezclu* 

ding  the  evidence.      The  defendant  is,  accordingly,  entitled  to 

judgment. 

Judgment  for  the  defendant 


[  *  495  ]  ^Jackson,  er  de7n.  Beekm an,  against  Stephens. 

tiatt***hereiSre      THIS  was  an  action  of  ejectment  brou^t  to  recover  part  of 
^ven   to    Uw  lot  No.  4,  in  lot  No.  1,  in  lot  No.  13,  in  the  25th  allotment  of 

The  cause  was  tried  at  the  Sar- 


wSatuuS!^  the  patent  of  Kayiaderos$eras. 
be    called   in  otoga  Circuit,  in  %Iay,  1815. 


Sue  *nwthwE  ^^  principal  question  in  this  case  was,  whether  the  commis- 
enmKMtbeadof  sioucrs,  who,  in  1770,  nui  the  boundaries  of  the  Kayaderosseras 
j«!iu^«reS^  patent,  had  taken  the  true  northwestemmost  head  of  the  Kayadc* 
ihatadopted'by  roMscros  creck,  and  had  run  the  line  described  in  the  patent  as 
ert*for"the^-  ^<^^w>  correctly:  "thence  northerly  to  the  northwestemmost 
Tisfon  of  the  head  of  a  creek  called  Kayaderos$tra»y  about  fourteen  miles, 
Erf**'  B«2?i  '^^'^  ^'  '^^ 5  thence  eight  miles  northerly,  thence  easterly  to 
falls  are  the  the  third  falls  in  Alhamy  river,  about  twenty  nules,  more  or  less.** 
Ihi^'^jyJ^J!?  If  ^^  location  made  by  the  commissioners  was  correct,  the 
er »  mentioned  plainUn  was  entitled  to  recover  the  premises  m  question,  to 
""mere**°'*a  ^^ich  he  deduced  a  regular  title  under  the  Kayaderosseras  pat- 
quettion  of  ad-  eut.  A  Variety  of  evidence  was  ^ven  on  the  trial,  to  support 
w^'STmi^ihe  '^^  impugn  tKat  location,  and  to  mow  an  adverse  possession  in 
trial,  labmitted  the  defendant,  which,  however,  it  is  unnecessary  to  state.  A 
^^\\Z  ^iJlI  "^^J^^^  vas  taken  for  the  pkuntiff,  and  the  defendant  moved  to 
ed  to  have  been  have  it  sot  asidc,  and  a  new  trial  granted. 

abandoned,  and 

cannot  be  made      Skinner,  for  the  defendant. 

a    g^round     of  '  ^ 

rJ-Si-w'      J>Emott,contia. 

Per  Curiam,  The  construction  to  be  given  to  the  Kttyaderos' 
seras  patent  has  been  too  long  and  well  settled  to  be  asaiii 
called  in  question.  The  eases  of  Jaekmmy.  Unisey^  (3  J<^fi*. 
Cos.  86.)  and  Jackson  v.  Ogden^  (I  Johns.  Rqf.  156.)  show, 
that  the  place  adopted  by  the  commissioners  is  to  be  deemed 
the  northtvestemmost  head  of  the  Kayaderosseras;  and  that  the 
course  from  thence,  eight  miles  more  northerly^  must  be  a  due 
north  course.  It  is  admitted  that  the  third  faUs  mentioned  in 
the  patent  are  those  called  Baker* s  faBs ;  and  running  the  line 
according  to  these  objects,  will,  confessedly,  include  the  premises 

(a)  Vide  Jackson  v.  VavU,  5  Cawen,  123.    Jacktcn  ▼.  Cod^,  9  Cotoen,  140. 
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m  question  within  the  patent.    The  lessor  of  the  plaintiff,  hav-  new-york. 
ing  """deduced  a  regular  title  to  himself,  he  is  entitled  to  recover,  v^^llj^i^ 
unless  the  defendant  is  protected  by  his  length  of  possession        suxar 
On  this  point  there  might  have  been  some  reason  to  doubt,  v. 

had  it  been  made  a  question  upon  the  trial.  Whether  there  had  ^11"alz^ 
been  a  twenty  years'  adverse  possession  or  not,  was  matter  proper  r  *  ^q^  \ 
for  the  determination  of  the  jury ;  and  the  case  furnishes  pretty       ^  ' 

strong  evidence  on  this  point,  at  least  up  to  what  is  called  the 
middle  line.  But  as  the  question  does  not  appear  to  have  been 
at  all  submitted  to  the  jury,  we  must  presume  it  was  abandoned 
upon  the  trial,  and  the  motion  for  a  new  trial  must  be  denied. 

Motion  denied. 


Shear  against  Mallorv  and  Bryant,  Overseers  of  the 

Poor  of  the  Town  of  Hillsdale. 

IN  ERROR,  on  certiorari  to  a  justice's  Court.  Aiihoagh,  ia 

The  defendants  in  error,  who  were  plaintiffs  in  the  Court  be-  JSoB^nwy  5 
low,  broi^ht  an  action  against  the  plaintiff  in  error,  on  a  promise  muBtaimd  mja 
alleged  to  have  been  made  by  him,  for  the  maintenance  of  a  S^dmtkMi 
bastard  child,  born  of  the  body  of  his  daughter.  It  appeared,  ^^^'^{IT^^ 
on  the  trial,  that  the  defendant  below  had  taken  out  a  warrant  .oo,  by  ihe  par- 
against  the  putative  father  of  the  bastard  child,  and  that,  when  ty  "J^*^  ^' 
he  was  arrested,  the  defendant  settled  with  him,  and  took  his.^^  maSe^e^ 
note;  and  no  further  proceedings  appear  to  have  been  had  when  neither  the 
against  the  putative  father.  It  also  appeared,  that  the  defendant  moves^fixMmlbe 
had,  at  several  times,  acknowledged  that  he  had  to  maintain  the  plaintiff,  nor 
child,  and  that  he  had  promised  one  Hogeboom,  who  had  mar-  ^^as  made°^*to 
ried  the  mother  of  the  chikl,  that  if  he  would  give  up  the  prop-  {j^»  °'  ^°'  ^ 
erty  which  the  defendant  had  given  the  mother,  he,  the  defend^  tion^  cannot  Xe 
ant,  would  maintsun  the  child,  and  that  Hogeboom  did  give  up  "'^^^J^  (^) 
the  property.  The  overseers  had  expended  more  than  twenty-  promise  is  made 
five  dollars  in  th^  support  of  the  child.    Judgment  was  given  ^  Ae  overseers 

in  the  Court  below  for  the  defendants  in  error.  wcceMon' can- 

not maintain  an 

Per  Curiam.    The  promise  made  by  the  defendant  below,  to  action  upon  it, 
maintain  the  bastard  child,  cannot  be  made  to  enure  to  the  ben-  5[*%o^,Suon* 
efit  ''^of  the  plaintiffs  below.     In  general,  it  is  necessary  that  the  {b) 
consideration  on  which  a  promise  is  founded,  should  move  from       [  *  497  ] 
the  party  in  whose  favor  the  promise  is  made.  There  are  some 
cases,  however,  where  a  party  in  whose  favor  the  promise  is 
made,  may  maintain  an  action,  although  the  consideration  moves 
from  another  person ;  but,  in  the  present  case,  the  consideration 
did  not  move  from  the  plaintifls  below,  nor  was  the  promise 
made  to  them,  or  for  their  benefit.    It  does  not  appear  that  they 
were  the  overseers  of  the  poor  at  the  time  the  putative  father 

la)  vide  Fort^h  v.  G<ma<m.  5  WenddPt  Rep.  560. 

[b)  Sed  vide  Overseen  of  PitUtown  v.  Overteere  of  PlaJU^nrgh,  15  Johm,  Rq).  496. 
S.  C.  18.  M.  407.    See,  also,  18  Johns.  Rep.  122. 332. 
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NEW-YOKK,  was  proceeded  against,  and,  admitting  that  the  promise  to  mam-> 
Oct.  1816.      ^j^ju  ^jjjg  c\i\\^  enured  to  the  benefit  of  the  then  overseers,  they 

Sickles      ^^^  "^^  ^  body  corporate  so  that  their  successors  can  sue  in 
V.  their  own  name  upon  such  promise.     The  judgment  must 

Sharp.      therefore,  be  reversed. 

Judgment  reversed. 


Sickles  against  Sharp. 

Fishing  on  a  THIS  was  an  action  of  debt,  to  recover  the  penalty  of  50 
SS^lfof /AIl!^  dollars,  given  by  the  sixth  section  of  the  act  to  protect  the  fish- 
son  river,  b«.  Jng  in  Hudson  river,  &c,,  passed  the  11th  Aprils  1815,  (&«. 
oT**A;fiV<!S  38.  ch,  146.)(a)  for  a  violation  of  ihefouHh  section  of  the  act. 
and  Baktr't  It  was  admitted  that  the  defendant,  on  Sundai/y  to  wit,  on  the 
tion  of  tbe'^c2  5th  May  last,  fished,  with  a  seine,  in  Hudson  river,  in  the  chan- 
to   p  oiect  the  nel  thereof,  in  the  town  of  KinderhooJc.  and  caught  three  hun- 

loHrivtr,  &c.  ared  shad. 

8us.   38.  du      The  case  was  submitted  to  the  Court  without  argument. 

145.  s.  4.  {h)  '^ 

na^M*to*K>Sa      SpENCER,  J.,  delivered  the  opinion  of  the  Court.    The  first 
persons,  if  it  u  scction  of  the  act  (^Sess.  38.  ch.  146.)  (a)  prohibits,  after  the  first 
ESS  »»/*'£  ^'  •'i'w^j  1815,  the  use  of  set-nets  or  wires  for  catching  fish,  in 
equitably  con-  any  part  of  the  Hudson  river,  between  the  city  of  l^eto-  Fork 
■*™^*  f')         and  Baker's  falls,  other  than  hoop-nets,  fikes,  or  set-nets,  con- 
structed with  buoys,  which  are  to  be  used  only  on  the  flats, 
along  the  flats  and  shores,  and  out  of  the  channel  of  the  river. 
The  second  section  prescribes  the  penalty  for  offending  against 
[  *  498  ]       *the  provisions  of  the  first  section ;  and  the  third  section  lUrects 
the  removal  of  poles  already  set.     The  fourth  section,  upon 
which  this  suit  is  founded,  declares  it  to  be  unlawful  for  any 
person  to  fish  with  seines,  &c.,  in  any  other  part  of  Hudson 
river,  or  in  the  waters  of  this  state,  at  or  below  the  city  of  New^ 
York,  after  sunset  on  Saturday  in  each  week,  until  the  rising 
of  the  sun  on  the  Monday  following ;  and  a  subsequent  section 
inflicts  a  penalty  of  fifty  dollars  for  the  offence. 

It  has  been  contended,  that  the  fourth  section  of  the  act  pro* 
hibits  only  such  fishing  upon  the  Hudson  river,  above  BakerU 
falls,  inasmuch  as  the  preceding  sections  had  mentioned  no 
other  part  of  the  river  than  that  between  the  city  of  Neto-York 
and  Baker^s  falls. 

The  rule  that  penal  statutes  are  to  be  construed  strictly, 
when  they  act  on  the  offender,  and  inflict  a  penalty,  admits  of 
some  qualification.  In  the  construction  of  statutes  of  this  de- 
scription, it  has  been  often  held  that  the  plain  and  manifest  in« 
tention  of  the  legislature  ought  to  be  regarded.  A  statute 
which  is  penal  to  some  persons,  provided  it  is  beneficial  gener- 

ral  1  R,  8.  687. 

\b)  Rogert  v.  JonUy  1  WeiMPi  Rtp.  237. 

(c)   Van  Valkenhtrg  v.  Ttrry,  7  Cms.  Rep.  tSBL    Myert  v.  FotUr,  6  Cmoea,  067. 
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ally,  may  be  equitably  construed .    Even  in  cases  of  felony,  Courts  new-york, 
have  regarded  the  intention  of  the  legislature.     The  statute     Oct.  I8I6. 
of  Geo.  II.  ch.  25.  sec.  3.,  enacts,  that  it  shall  be  felony  to  steal  ^^'^'^'^^'^^ 
any  bank  notesy  and  it  was  adjudged  to  be  felony  to  steal  one  v.^^^ 

bank  note.  There  can  be  no  doubt,  in  this  case,  of  the  intention  Hallbwbbck 
of  the  legislature  in  passing  the  act.  It  was  to  prevent  obstruc- 
tions in  the  navigation  of  the  river,  to  prevent  the  violation  of 
the  Sabbath,  and  to  allow  one  day  in  the  week  to  the  unmolested 
passage  of  fish  up  the  river.  It  is  a  fact  of  public  notoriety, 
that  shad  or  herring  never  pass  above  Baker^s  falls ;  and  to  con- 
strue the  act  in  the  manner  contended  for  by  the  defendant's 
counsel  would  render  it  a  dead  letter.  But  even  if  a  strict  and 
rigid  adherence  to  the  very  letter  of  the  statute  were  necessary, 
it  might  be  urged,  in  support  of  this  action,  that,  as  tlie  first 
section  of  the  act  tolerates  fishing  with  nets  in  a  certain  man- 
ner, on  and  along  the  flats  and  shores,  the  fourth  section,  for- 
bidding fishing  in  any  other  parts  of  Hudson  river,  means  the 
channel  of  the  river  in  its  whole  extent,  as  contradistinguished 
from  the  flats  and  shores. 

Judgment  for  the  plaintiff. 


•Jackson,  ex  dent.  Livingston  and  others,  against  Hal-     [  *  499  ] 

LENBECK. 

THIS  was  an  action  of  ejectment,  brought  to  recover  thirty-     ii.,beiMr  tha 
four  acres  of  land,  in  lot  No.  124,  in  the  Lunenburgh  patent.  Snfwidsto £e 
The  cause  was  tried  before  Mr.  Justice  Platt^  at  the  Greene  JUtnenburgh 
circuit,  in  SeptenAer,  1815.  T^^'it 

The  plaintiff  produced  in  evidence  the  Lunenburgh  patent,  vised  the  same 
dated  the  25th  of  May,  1667,  which,  by  deed,  dated  the  30th  of  JS,g**^dowl 
July,  1750,  was  divided  between  the  proprietors,  of  whom  Jo-  bood,  rcmain- 
hannes  Provoost  and  Abraham  Stoats  had  purchased  one  third ;  i^  ^f 'threo 
and  in  the  partition  43  lots  had  fallen  to  the  share  of  Abraham  brothen:  adis- 
Provoost,  Sybrant  Van  Schaak,  and  Jacob  Rosehoom,  who  were  JS^n  betwMn 
the  representatives  of /oAanne^  Provooj^  and  Abraham  Stoats.  c.,thedaijbtef 
The  representatives  of  Proroos^  and  Stoats,  by  deed  of  partition,  huibawUDdtiS 
dated  the  7th  of  August,  in  the  24  Geo.  II.,  divided  their  third  ojJ>«'  deviaees 
of  the  patent,  excepting  thirteen  lots,  of  which  lot.  No.  124,  is  ^^Jn'of^^iand 
one,  which  it  was  declared  should  remain  undivided,  one  half  ^  which  she 
thereof  belon^ng  to  Provoost,  and  the  other  half  to  Roseboom  he?porUon*!w 
and  Van  Schaak.  Abraham  Provoost,  by  deed,  dated  the  10th  asccndrod  an^ 
of  August,  1750,  conveyed  his  lands,  in  tfie  Lunenburgh  patent,  1772^  to    cTb 

hnsband]     and 


an  action  of  ejectment  by  persons  claiming  under  A.^  it  was  held  that  there  was  such  an  adverse  possession 
m  the  defendant  as  barrea  the  action,  which  eoald  not  be  repelled  by  showing  that  he  had  obtained  his 
possession  from  the  tenants  of  the  lessors  of  the  plaintiff,  or  their  ancestors,  as  it  was  to  be  presumed,  after 
such  a  lapse  of  time,  that  the  persons  appointed  to  locate  tha  share  of  C.  had  located  it  npon  laud  m  the 
possession  of  tenants,  as  they  were  authorized  to  do.  ' 
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* 

NEW-TORK,  to  hui  eldest  son  and  heir  at  law,  Johannety  wIm>  died  leaving 
Oet  1816.     fQiif  brothers ;  Samuel^  the  eldest,  and  heir  at  law,  Hendrick, 

^^^^^^^"^^  J^ocaby  and  Laac;  and  Samuel  had  issue,  Hendrick  and  Ckitk- 
T.  wrinej  of  whom  there  are  no  descendants  living.     Abraham 

tUixuMcx.  Pravoo9tf  one  of  the  lessors  ot  the  plaintiff,  is  the  son  of  Jacob 
Pr9Vo&$i,  and  is  the  only  one  of  the  family  now  surviving.  The 
title  of  the  other  lessors  of  the  plaintiff,  as  far  as  can  be  collected 
from  the  case,  it  is  unnecessary  to  state. 

The  defendant  gave  in  evidence  the  will  of  Johaime$  Pro^ 
vooit,  dated  November  5th,  1751,  who  devised  all  his  estate  to 
Cathariney  his  wife,  during  her  widowhood,  remainder  to  his 
four  brothers,  Hendrick,  Samuel^  Jacob,  and  ItuaCy  in  fee. 
Sarah,  who  married  John  Low,  was  the  daughter,  and  heir  at 
law  of  Jacob  ProvoosU  The  defendant  also  gave  in  evidence  a 
deed,  dated  June  25th,  1772,  from  Catharine  ProtooMt,  widow 
of  Johawnes  Provooet,  Samttel  Provoost,  and  I$a€ie  Provoost,  to 
John  Low,  and  KiUian  Van  Rensselaer,  which  recited  that  dis- 
putes had  arisen  between  the  devisees  of  Johannes  Protoost,  and 
John  Low,  and  Sarah,  his  wife,  as  to  her  prc^rtion  in  the 

[  *  500  ]  ^Lunenbm^h  patent,  and  that,  for  the  purpose  of  settling  these 
disputes,  Low  and  his  wife  had,  by  deeds  of  lease  and  release, 
bearing  date  the  3d  and  4th  of  February,  1772,  granted  to  Kil- 
lian  yon  Rensselaer  all  their  interest  in  the  patent,  in  trust,  and 
to  the  uses  in  the  said  deed  of  release  mentioned ;  the  parties 
then  covenanted,  that  the  parties  of  the  second  part  were  en- 
titled, under  Johannes  Provoost,  and  otherwise,  to  one  equal 
undivided  fourth  part  of  one  equal  undivided  sixth  part,  and 
also  to  one  equal  sixth  undivided  part  of  one  other  equal  undi* 
vided  sixth  part  of  the  lands  eranted  by  the  said  letters  patent ; 
and  that  Robert  Yates,  Nanntng  Vischer,  and  Gvsbert  MarseUis, 
jun*,  and  any  two  of  them,  were  authorized,  with  all  convenient 
speed,  to  locate,  and  reduce  to  severalty,  the  several  undivided 
tracts,  above  granted,  in,  from,  and  out  of,  the  lands  now  in  the 
tenure  and  occupation  of  the  parties  of  the  first  part,  their 
tenants  or  assigns,  and  out  of  the  lands  parcel  of  the  said  tract, 
which,  by  any  former  division,  had  been  allotted  to  the  parties 
of  the  first  part,  or  to  any  person  under  whom  they  claim  or 
derive  title  to  the  said  tract,  and  out  of  such  parts  of  the  said 
tract,  which  had,  on  such  division,  been  allotted  to  the  rights 
of  Johannes  Provoost,  the  ^;randfatber  of  his  son,  Abraham  Pro 
voost,  or  any  persons  claimu^  under  them ;  and  in  case  of  de- 
ficiency, then  such  deficiency  to  be  taken  out  of  such  lands  as 
remain  in  common  and  undivided  in  the  said  patent.  The  de- 
fendant then  gave  in  evidence  a  deed  from  KUlian  Van  Rensse^ 
laer,  to  Casper  L  Hallenbeck,  for  lot  No.  81,  in  the  patent  of 
Lunenburgh,  dated  September  21st,  1774,  and  the  will  of  Ciir- 
per  L  HaUenbeck,  dated  September  4th,  1795,  by  which  he  do* 
vised  to  the  defendant,  his  son. 

It  was  proved  by  John  C.  Hallenbeck,  that  the  defendanl'ii 
father  was  in  possession  of  the  land  which  he  occupied,  in  lot 
410 
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No.  124, 23  years  before  the  trial,  and  claimed  under  a  purchase  NEW-york, 
bom  Law.    It  also  appeared  that  Pe/er  J3a«^?i,  a  negro,  and  ^^2^^J^ 
one  Egbertton,  were  in  poesessiiMi  each  of  a  few  acres  of  the      jackwv 
{Mremises,  when  the  defendant's  father  entered.    Thej  held  un-  „_,  J; 
der  Johannes  Provoost  and  paid  their  rent  in  mowing  and  work, 
and  the  defendant's  father  obtained  the  possession  from  them. 
At  the  time  the  defendant's  iather  took  possession  of  the-  prem- 
ises, laaae  Provoost  lived  within  a  mile  and  a  quarter  of  lot 
Ho.  124,  and  Abraham  Provoost  fived  within  two  miles,  and 
afterwards  within  a  quarter  of  a  mile. 

*The  pbintiiT,  on  the  trial,  abandoned  his  claim  to  that  part       [  *  501  ] 
of  the  premises  which  was  originally  possessed  by  the  defend- 
ant's father,  in  lot  No.  81,  and  a  verdict  was  taken  for  the  resi- 
due, subject  to  the  o{nnion  of  the  Court. 

jB.  Williams^  and  Fraser^  for  the  piaintiflTs.  They  cited  1 
Johns.  Rep.  156.  3  Johns.  Rep.  499.  6  Johns.  Rep.  34.  9 
Johns.  Rep.  174.     10  Johm*  Rep.  475. 

Van  Buren^  (attorney-general,)  and  Van  Vechten,  contra. 

Thomfsow,  Ch,  J.,  delivered  the  opinion  of  the  Court.  The 
premises  in  question  are  about  34  acres  of  land,  in  lot  No.  124, 
in  the  Lunenburgh  patent.  The  case  does  not  disclose  who 
are  the  lessors  of  the  plaintiff,  and  we  cannot,  therefore,  say 
whether  they  have  made  out  a  title  in  themselves.  If,  however, 
the  decision  of  the  case  turned  upon  the  question  of  title, 
it  midit  be  proper  to  call  upon  the  parties  for  this  information. 
But,  for  the  present,  we  assume,  that  such  title  is  made  out  in 
some  of  the  lessors,  so  as  to  entitle  the  plaintiff  to  recover, 
were  it  not  for  the  adverse  possession  shown  on  the  part  of  the 
defendant.  From  this  testimony,  it  appears  that  the  first  occu- 
pants of  the  premises  were  Peter  Bastian  and  Jacob  l^bertson^ 
and  upon  the  nature  of  this  possession,  and  the  manner  in 
which  it  was  afterwards  acquired  by  the  defendant's  ancestor, 
will,  in  a  great  measure,  depend  the  result  of  this  suit.  From 
the  testimony  of  John  C.  Hallenbecky  it  appears  that  Casper  L 
Hallenbeck,  the  father  of  the  defendant,  obtained  possession  in 
part  from  Bastian,  and  in  part  from  Egbertson,  claiming  the 
land,  however,  under  a  purchase  from  John  Low.  On  the 
part  of  the  plaintiff,  it  is  contended,  that  Bastian  and  Egbertson 
were  the  tenants  of  Johannes  Provoost^  under  whom  the  lessors 
of  the  plaintiff  claim,  and,  therefore,  the  attornment  to  HaUen- 
beck  was  void. 

To  a  right  understanding  of  the  nature  of  the  possession,  it 
will  be  proper' to  notice  the  relation  in  which  Low^  under  whom 
the  defendant  claims,  stood  to  the  Provoosts,  and  how  his  right 
originated.  He,  it  appears,  married  Sarah  Provoost^  the  daugh- 
ter and  heir  at  law  of  Jacob  Provoost,  who,  together  with  Sam- 
uel and  Isaac  Provoost y  were  the  devisees  in  the  will  of  Johannes 
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MEW-YORK,  Provoost,  dated  in  the  year  1751.  There  *being  a  dispute  as 
Oct.  1816.      tQ  what  right   Sarah  had  in   the   land  of  her  grandfather, 

^^"^^^^^^^^^  Johannes^  the  other  devisees,  Isaac  and  Samuel,  together  with 
y.  the  widow  of  Johannes,  in  the  year  1772,  conveyed  to  John 

Hallubxcx.  i^^  j^jjj  Killian  Van  Rensselaer  one  fourth  of  a  sixth,  and  one 
sixth  of  a  sixth,  of  the  lands  granted  in  the  patent,  to  be  located 
by  Robert  Yates,  Nanning  Vischer,  and  Gysbert  MarseUis^  on 
any  lands  they  should  think  proper,  either  in  the  possession  of 
the  parties  of  the  first  part,  or  their  tenants,  and  either  on  anj 
lands  that  had  been  allotted  to  Johannes,  their  grandfather,  or 
to  his  son  Abraham,  and  in  case  of -any  deficiency,  then  to  be 
taken  out  of  any  lands  which  lay  in  common  and  undivided. 
It  appears,  that  the  possession  tsdcen  by  Casper  L  Hallenbeck, 
claiming  under  a  purchase  from  Low,  was  more  tlian  20  yeara 
before  this  suit  was  brought.  Under  this  state  of  facts,  no 
great  weight  is  to  be  attached  to  the  alleged  tenancy  of  Bastion 
and  Effbertson,  The  extent  of  their  improvements  was  very 
inconsiderable.  Bastion  was  a  negro  man,  formerly  owned  by 
Johannes  Provoost,  and,  as  the  case  states,  paid  his  rent  in 
mowing.  Egbertson,  also,  paid  some  trifling  rent  in  work. 
He  has,  however,  been  deaid  nearly  30  years,  and  Samuel  Pro^ 
voost,  (to  whom  the  rent  is  said  to  have  been  paid,)  nearly  40 
years,  which  makes  it,  at  all  events,  a  very  stale  tenancy.  But 
admitting  they  might  be  considered  tenants  of  Provoost,  it 
would  not  necessarily  follow  that  the  possession  taken  from 
them  by  Hallenbeck  was  fraudulent  and  void.  Low,  also, 
claimed  to  derive  his  title  from  Johannes  Provoost,  in  right  of 
his  wife  Sarah,  under  the  deed  of  1772.  And,  under  this  deed, 
the  persons  appointed  to  locate  Sarah^s  right,  had  authority  to 
make  such  location  upon  any  part  of  the  land,  whether  in  the 
occupation  of  a  tenant  or  not ;  and  after  such  a  lapse  of  time, 
and  such  a  length  of  possession,  it  is  no  more  than  reasonable 
to  presume  such  location  to  have  been  made  upon  the  premises, 
and  possession  taken  under  such  right.  This  presumption  is 
very  much  strengthened  by  the  circumstance,  that  when  Gi^ 
per  L  Hallenbeck  took  the  possession,  Isaac  and  Abraham  Pro^ 
voost  lived  near  the  premises,  and  no  objection  appears  to  have 
been  made.  Under  these  circumstances,  the  tenancy  set  up 
in  Bastian  and  Es^bertson  is  too  vague  and  equivocal  to  work 
any  prejudice  to  the  defendant's  possession ;  and  this  possession 
having  been  taken,  under  claim  of  title  from  I^otc,  and  held  for 

[  *  503  ]  *more  than  20  years,  the  defendant  ought  not  now  to  be  dis- 
turbed, and  is,  accordingly,  entitled  to  judgment. 

Judgment  for  the  defendant. 
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NEW-YORK, 

PcLVER  against  M'Intyre-  v^^l:^!!!^ 

IN  ERROR,  on  certiorari  to  a  justice's  Court.  •'^^;'^'' 

The  plaintiff  in  error,  who  was  also  plaintiff  in  the  Court  be-       Lewis, 
low,  brought  an  action  against  the  defendant,  who  was  consta-     y^i^n 


anex- 


ble,  for  the  escape  of  one  Johnson.  It  appeared  on  the  trial,  ecutionis  issued 
that  the  plaintiff  obtained  judgment  against  Johnson,  in  a  jus-  cwrt,*^2Sii 
tice's  Court,  on  the  9th  of  May,  1815 ;  that  an  execution  was  the  body  of  a 
issued  on  the  same  day,  and  put  into  the  hands  of  the  defend-  AOTghX'  co*n. 
ant,  whereon  Johnson  was  arrested,  and  permitted  by  the  de-  stabte  has  Uiirty 
fendant  to  go  at  lar^e  for  nine  days,  upon  one  Milkr  undertaking  ^^^^  ,o  ^^^v" 
that,  at  the  expiration  of  nine  days,  Johnson  should  surrender  it;  yet  if  he  ar- 
himself  to  the  defendant,  which  was  done,  and  Johnson  com-  [^fii^jlf^fi 
mitted  to  prison.  A  verdict,  and  judgment,  was  given  in  the  i>e  an  escape  lo 
Court  below  for  the  defendant.  Sffar^iTwhifh 

Per  Curiam.     The  judgment  must  be  reversed.     The  con-  cused'    by  his 
stable  permitting  the  defendant  to  go  at  large  for  nine  days  was  ^^  j^fj  ^  ^[ 
a  voluntary  escape,  and  the  plaintiff's  cause  of  action  accrued  tody  at  the  ex- 
immediately  upon  the  escape.     Although  a  constable  has  thirty  8|[rty*d»^'^  ^ 
days  in  which  to  serve  an  execution  against  the  body,  yet,  if  he 
does  serve  it  within  that  time,  he  has  no  right  to  permit  the  de- 
fendant to  go  at  large ;  and  his  having  him  in  custody  at  the 
expiration  of  the  thirty  days,  will  not  excuse  the  escape.     The 
present  action^  was  commenced  while  Johnson  was  at  large,  and 
before  he  surrendered  himself  to  the  constable,  pursuant  to  his 
agreement. 

Judgment  reversed. 


*Jackson,  ex  dem.  Boyd,  against  Lewis.  [  *  504  ] 

THIS  was  an  action  of  ejectment,  brought  to  recover  lot  No.  .  Testmony  to 
94,  in  the  town  of  Brutus,  now  Meniz,  in  me  county  of  Cayuga,  ^^o(  a  wit* 
in  the  military  tract.  The  cause  was  tried  before  Mr.  Justice  Sf**^^'*'®^* 
Tates,  at  the  last  June  circuit,  in  the  county  of  Cayuga.  J^^   or  ^'bad 

Both  parties  derived  their  title  from  Bevins,  a  soldier ;  and  *>««°»  »  p**"*" 
the  plaintiff  produced  a  deed  from  Bevins  to  Bemamin  Wallace,  bbaJ^slul!' 
dated  the  2d  of  March,  1796,  which  was  duly  acknowledged  on    ^vbe^e.4.and 

'  ''  °  B,    were    sub- 

scribing witnes* 
ses  to  a  deed^  both  of  whom  were  dead  at  the  time  of  trial,  and  the  hand-wiitinff  of  i4..was  proved^  and  also 
that  be  had  sisned  the  name  of  B.f  and  there  were  two  acknowled^ents  upon  tne  deed,  one  of  which  stated 
tiiat  he  and  B.  both  signed  as  witnesses,  and  the  other,  and  later  acknowledgment,  stated,  that  A.  bad 
signed  Ibe  name  of  ^.  in  his  presence,  and  at  his  request :  it  was  held  that  there  was  sufficient  proof  of  the 
execution  of  the  deed,  and  Uiat  the  first  certificate  could  only  go  to  impeach  the  credit  of  ^.,  which  was 
matter  for  the  jury,  on  the  question,  whether  the  grantor  had  executed  the  deed  or  not;  but  that  the  reason 
able  supposition  Mras,  that  the  officer  had  made  a  mistake  in  the  form  of  the  certificate,  (a) 

By  the  8th  section  of  the  act  to  seUU  disputes  concerning  the  titles  to  lands  in  the  county  of  Onondtm 
infants  have  three  years  after  their  coming  of  age  in  which  to  file  their  dissent,  and  are  not^  like  adtuts, 
laboring  under  no  disability,  restricted  to  two  years,  but,  after  filing  their  dissent,  they  are  to  give  notice  to 
the  commissioners,  to  commence  a  suit  within  t&ee  years,  &c.,  according  to  the  directions  of  the  th'rd  sec 
lion  of  die  stauite.     {I  N.  R.  L.  213. 215.)  {b) 

(a)  Jackson  v.  Cody,  9  Cmo,  Rep.  140.  {b)  S  JS.  A  190. 
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irEW*YORK,  the  day  of  the  date,  and  recorded  in  the  clerk's  offi«:e  of  the 

^^22;J2t^  <^™^y  ^^  which  the  land  then  lay,  on  the  2lst  of  April,  1796. 

JACKMir      ^^  ^^  produced  an  award  of  the  Onondaga  commissioners. 

▼.  dated  the  29th  of  August,  1798,  by  which  the  premises  were 

^^"*       awarded  to  Wallace;  also,  a  deed  from  fVallace  and  his  wife, 

to  the  lessor  of  the  plaintiff,  which  were  daly  acknowledged  on 

the  4th  of  October y  in  the  same  year,  and  recorded  in  the  cleric's 

office  of  the  county  of  Cayuga,  on  the  12th  of  May,  1806. 

The  defendant  produced  m  evidence  a  deed  from  Bevins  to 
Uenry  Hart,  dated  the  9th  of  March,  1784,  in  which  a  consid 
eration  of  ten  pounds  was  expressed,  and  the  subscribing  wit 
nesses  to  which  were  Anthony  B.  Bradt  and  Reyner  yisger 
both  of  whom  were  dead  at  the  time  of  the  trial.  The  signature 
of  the  grantor  consisted  merely  of  a  mark.  This  deed  was  duly 
deposited  in  the  proper  office,  at  that  time,  for  depositing  deeds 
relating  to  the  military  lands,  on  the  25th  of  Apru,  1795.  The 
hand-writing  of  Visger^  one  of  the  subscribing  witnesses,  was 
proved  by  two  witnesses,  who  were  of  opinion,  that  the  name 
of  Bradt f  the  other  subscribing  witness,  was  in  the  hand-writing 
of  Viiger,  The  declarations  of  Bevins,  that  he  had  aold  the 
land  to  Hart,  and  had  received  in  payment  a  hat,  a  vest  pat- 
tern, and  a  plug  of  tobacco,  were  proved  by  two  witnesses ;  the 
credit  of  one  of  whom,  Catharine  Bassett,  the  plaintiff  offered 
to  impeach,  by  proving  that  in  her  younger  days  she  had  been 
a  public  prostitute ;  but  the  evidence  was  overruled  by  the  Court. 
Herman  Vi§cher  Hart  was  the  heir  at  law  of  Henry  Hart,  now 
deceased.  He  was  bom  on  the  7th  of  September,  1784)  and  on 
the  7th  of  Marchy  1808,  filed  his  dissent  to  the  award  of  the 
[  •  505  J  commissioners  in  favor  of  Wallace,  The  plaintiff's  •counsel 
objected  to  the  dissent  given  in  evidence,  on  the  ground  that 
it  had  not  been  filed  within  two  years  after  Herman  V.  Hart 
came  of  age ;  but  the  judge  decided  that  it  was  filed  in  time. 
The  defendant  was  in  possession  of  the  premises,  by  virtue  of 
an  agreement  with  H.  V.  Hart  for  the  purchase  of  the  land. 

Upon  the  deed  from  Bevins  to  Henry  Hart,  two  acknowledg- 
ments were  endorsed,  one  of  which  was  taken  before  Henry 
Oothout,  a  judge  of  the  common  pleas  of  the  county  of  Albhny^ 
on  the  19th  of  April,  1785,  and  stated,  that  Vteger,  appearing 
before  him,  and  being  sworn,  said  that  he  saw  Bevins  execute 
and  deliver  the  instrument,  and  that  *^  Anthony  B.  Bradt^  the 
other  subscribing  witness,  was  present,  and  did,  together  with 
the  deponent,  sign  his  name  as  witness  to  the  execution  thereof." 
The  other  was  taken  before  Jeremiah  Lansing,  master  in  chan- 
cery, on  the  2d  of  December,  1794,  which  stated,  that  Visger 
deposed  before  him,  **  that  he  saw  John  Bevins  sign  his  name 
by  making  his  mark,  and  that  he  sealed  and  delivered  the  same 
for  the  purposes  therein  mentioned,  and  that  he,  the  deponent, 
also  sulM(cribed  the  name  of  Anthony  B.  Bradt,  as  witness,  for. 
and  by  order  of,  the  said  Anthony,  who  was  present." 

The  plaintiff's  counsd,  on  the  tnal,  objected  t^  the  deed  beinc 
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admitted  in  evidence ;  but  the  judge  overruled  the  objeetion,  and  Ni  w-york. 
charged  the  jury,  that  the  only  queatioo  for  their  consideration  ^  ^2l^^'  . 
was,  whether  Bevint  executed  the  deed  to  Hart;  aad  told  them, 
that  the  only  reasonable  constructioa  which  they  could  put  upon      **^T 
the  acknowledgments  was,  that  the  inaceuiacies  in  them  were       I«bwii. 
made  by  mistake.    The  jury  according  found  a  verdict  for 
the  defendant,  which  the  plaintiff  now  moved  to  have  set  aside, 
and  a  new  trial  granted.    The  cause  was  submitted  to  the  Court 
without  argument. 

Thohpsok,  Ch.  J.,  delivered  the  opinion  of  the  Court.  1. 
Tliere  can  be  no  doub^,  that  the  evidence  offered  to  impeach  the 
character  of  Catharine  Bassett  was  inadmissible.  It  would  not 
be  competent  to  prove,  that  she  was  now  a  public  prostitute, 
and  much  less  to  inquire  whether  she  was  so  in  her  younger 
days ;  the  inquiry  should  have  been  as  to  her  character  for  truth 
and  veracity.  At  all  events,  this  should  have  been  the  princi- 
pal and  first  inquiry ;  but  that  was  not  attempted ;  the  inquiry 
*a3  to  any  particular  immoral  conduct  is  not  admissible  against  [  *  506  | 
a  witness. 

2.  The  deed  from  BevinSf  the  scddier,  to  Harif  was  suffi- 
ciently proved  to  go  to  the  jury.  The  witnesses  were  both 
dead,  and  the  hand-writing  of  Visger,  one  of  the  witnesses,  was 
fully  proved,  and  the  testimony  very  satisfactorily  shows,  that  the* 
name  of  Bradt,  the  other  subscriHng  witness,  was  written  by 
Visger ;  this  did  not  vitiate  the  deed.  One  witness  was  enough ; 
the  certificate  of  proof  endorsed  by  Judge  OothatUj  by  which  it 
would  appear  that  Visger  swore  that  Brait  signed  his  name  as 
a  witness,  could,  at  all  events,  only  go  to  impeach  the  credit  of 
Visger;  this  was  a  matter  for  the  jury,  and  came  within  th^ir 
province,  by  the  submission  of  the  judge  to  them  of  the  question, 
whether  Bevins  executed  the  deed  or  not.  But  it  ought  not 
even  to  be  considered  as  impeaching  Visger^ s  character ;  for  the 
reasonable  solution  was,  as  the  judge  toU  the  jury,  that  it  was 
the  mistake  of  the  officer  in  the  form  of  the  certificate. 

3.  The  principal  question  in  the  case,  however,  is  as  to  the  dis- 
sent, whether  Herman  Vischer  Hart  had  three  years  after  he 
arrived  to  the  age  of  21  to  enter  such  dissent,  or  only  two  years. 
If  the  dissent  was  not  duly  entered,  the  award,  in  favor  ot  the 
title  under  which  the  lessor  of  the  phdntiff  claims,  was  estab- 
lished, and  became  conclusive  by  the  award  of  the  Onandaga 
commissioners.  But,  with  respect  to  the  time  which  Hart  had 
to  enter  his  dissent,  I  cannot  see  how  ^nf  doubt  can  exist:  it 
must  depend  upon  the  construction  to  be  given  to  the  act ;  and 
whether  this  act  be  reascmable  and  just,  or  founded  up<m  sound 
policy  or  not,  we  are  not  at  liberty  to  inquire.  If  it  can  receive 
but  one  interpretation,  we  are  bound  to  give  that  to  it.  By  the 
third  section  (i  N.  R.L.  213.)  (a)  the  award  is  declared  conclu- 
sive after  the  expiration  of  two  years  from  the  making  thereof, 

(a)  ZR,8. 191. 
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NEW-TORK,  unless  a  dissent  shall  be  entered,  and  notice  thereof  given  to  the 
^^^^VjiJ^  commissioners,  or  filed  in  the  clerk's  office  of  Onondaga  county, 
Jacksom      ^^^  unless  the  person  dissenting,  if  not  in  the  actual  possession, 
V.  shall,  within  three  years,  commence  a  suit  at  law  or  in  equity,  to 

recover  the  lands,  or  establish  his  right  to  the  same,  and  prose* 
cute  such  suit  to  effect.     But  the  8th  section  contains  a  proviso, 
that  neither  this  act,  nor  any  thing  therein  contained,  shall  ex- 
tend, or  be  construed,  to  the  prejudice  of  any  persons  under  the 
age  of  21  years,  if  such  persons  shall,  within  three  years  after 
[  *  507  ]      coming  to  the  age  of  21  *years,  make  their  dissent,  and  bring 
their  suit,  and  prosecute  the  same  to  effect,  as  aforesaid.     No 
reasonable  construction  can  be  given  to  this  proviso,  without  con- 
sidering it  as  extending  the  time  for  entering  the  dissent,  incase 
of  infant  claimants,  to  three  years,  instead  of  two,  as  is  required  by 
the  third  section,  in  case  of  adults.     Upon  any  other  interpreta- 
tion, the  word  three,  in  the  proviso,  must  be  rejected  entirely. 
The  legislature  had,  undoubtedly,  a  right  to  extend  the  time  in 
favor  of  infants,  if  they  thought  proper,  and,  indeed,  it  would 
seem  very  reasonable  that  it  should  be  so  done.     Two  years,  in 
any  case,  is  but  a  short  period  for  entering  a  dissent ;  and  the 
peculiar  situation  of  the  titles  to  the  military  land,  only  would, 
^  perhaps,  justify  the  statute  at  all.     But  considering  the  time 

for  entering  the  dissent,  in  cases  coming  within  the  proviso,  as 
'extended  to  three  years,  then  this  proviso,  and  every  part  of  it, 
is  in  perfect  harmony  with  the  third  section.  For  every  thing 
to  be  done,  after  entering  the  dissent,  by  persons  coming  within 
the  proviso,  they  are  referred  to,  and  are  to  be  governed  by,  the 
provisions  of  the  third  section.  But  to  reject  an  explicit  pro- 
vision, because  reference  is  made  to  other  parts  of  the  act,  for 
matters  not  expressly  defined,  would  be  against  all  sound  rules 
of  interpretation.  The  8th  section  expressly  provides  as  to  the 
time  within  which  the  dissent  is  to  be  entered;  but  it  is  not 
pointed  out  how  this  dissent  is  to  be  entered,  or  within  what 
time,  or  where  the  suit  is  to  be  brought.  The  concluding  words 
of  the  8th  section,  "  as  aforesaid,"  refer  to  these  objects,  namely, 
make  the  dissent,  as  aforesaid,  that  is,  by  giving  notice  thereof 
to  the  commissioners,  or  by  filing  the  same  in  the  office  of  the 
clerk  of  Onondaga  county,  and  bring  the  suit,  as  aforesaid,  that  is, 
within  three  years,  and  prosecute  the  same  to  effect,  as  aforesaid 
that  is,  a  suit  either  at  law  or  in  equity,  to  recover  the  land,  or 
establish  their  title  to  the  same.  This  is  the  plain  and  natural 
interpretation  of  the  statute,  and  the  one  adopted  by  this  Court, 
in  the  case  of  Jackson  v.  RVKee,  (8  Johns.  Rep.  429.)  although 
this  point  was  not  the  one  then  directly  before  the  Court.  The 
motion  for  a  new  trial  must,  accordingly,  be  denied. 

Motion  denied. 
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*DoDGS  against  Lean. 


NEW-YORK, 
Oct  181i. 

Dodge 

IN  ERROR,  on  certiorari  to  the  Justices'  Court  in  the  city       l^;,, 
of  New^  York. 

The  plaiutiff  in  error  brought  an  action  agauvst  the  defendant  ,;»,J^  ***^[I^*oSi 
in  erjcor  in  the  Court  below,  and  declared  against  him  as  surety  surety  to  the 
for  George  Uerrick  and  George  Chapmm,  on  a  certain  voyage,  JdiTrhat^wiiSn 
and  demanded  forty  dollarB,  on  the  ground  that  the  said  seamen  seamen  shipped 
had  not  proceeded  on  that  voyage.  The  declaration  a}w>  con-  vLilT^i  pro- 
tained  a  count  for  money  had  and  receiye^d-  At  the  trial,  it  ap-  ceed  upoa  the 
peared,  that  the  seaioen  aboye  mentioned  had  first  engaged  iSSfn  reelive 
themselves  on  boprd  of  the  s(^iooner  Juliety  for  a  voyage  to  wages  in  a<j- 
Petersburgh,  Virginia,  and  b^k,  and  that  the  defendant  had  5^;%y  JtS 
received  ten  dollars  advance  virages,  for  each  of  them  in  that  suretjr  as  his  in- 
voyage,  he  being  thei^  ^curity ;  that  the  voyage  was  afterwards  ^°lS,aJ;in''de- 
changed  by  the  owners,  with  the  cgpsent  of  aU  the  parties,  and  sert  the  vessel 
a  new  voyage  substituted ;  that  the  two  ^ors  signed  two  ship-  mcSS^nrTf 
ping  articles,  and  that  the  defendant  became  surety,  by  signing  the  voyage,  the 
his  name  o}q)oatte  tp  the  names  of  the  sailors  in  the  column  m^n^^^! 
headed  ''  Sureties,"  and  iceceived  the  further  sum  of  ten  dollars  tion  for  money 
for  each  of  them,  making,  ip  all,  forty  dolUra,  received  on  ac-  5d^^,^*he 
count  of  the  shipping  articles  as  security  therein.  It  also  ap-  surety.torecov. 
peared  that  the  words  "  security  until  the  vessel  sailed  "  were  ^JSvaacedT 
written  after  the  name  of  the  defendant,  in  the  column  headed  where,  in 
*'  Sureties,"  by  the  pkintiff,  afteir  the  defendant  had  signed  his  Jf  ^^^'^1 
name,  and  without  ins  privity;  that  the  defendant  delivered  up  person  has  slgn- 
the  seamen  to  the  captain  of  the  Juliet,  before  her  departure ;  ^er  li^^'dii^n 
that  they  escaped,  iemd  were  again  twice  successively  de-  beaded  ''Sure- 
Uvered  up,  by  the  defendant ;  that,  after  each  time,  they  escaped,  u^^o^exJ^*! 
and  that  the  vessel  finaily  departed  on  her  voyage   without  tionaddedasto 

*kAVM  *be  extent  of  his 

*nem.  undertaking,   it 

The  Court  below  gave  judgment  for  the  defendant,  on  the  is  not  a  sum- 
ground  that  he  had  not  bound  hiinself  as  security,  by  such  a  ^!^  tbe"su!t? 
wTiting  as  was  valid  within  the  statute  of  fmuds.  «*e  of  frauds 

and  the  under- 
taking is    void 

Van  Wycky  for  the  plaintiff  in  error.  (<>) 

Anthon,  contra. 

Per  Curiam,  The  return  to  the  certiorari  in  this  case  is  so 
imperfecdy  made  out,  that  it  is  impossible  to  understand  it, 
without  *referring  to  the  affidavit  upon  which  the  certiorari  was  [  •  509  ] 
allowed.  From  the  return  it  does  not  appear  how,  or  in  what 
way,  the  plaintiff  had  any  concern  or  interest  in  the  transaction. 
But,  lookms  at  the  affidavit,  it  would  seem  that  he  was  owner 
of  the  vessel,  and  advanced  the  money.     It  was  not,  however, 

(a)  J!<very  agreement  required  by  the  statute  to  be  m  writing  must  be  certain  in  itself, 
or  be  capalAe  of  being  made  so  by  a  reference  to  something  whereby  the  terms  can  be 
ascertsuned  with  reasonable  precision.    Abttl  v.  RadcHJF,  supra,  S97. 
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NEW-TORK,  advanced  by  him  to  the  defendant/upon  any  contractor  agree- 
Oet  iai6.     ment  between  them ;  it  was  paid,  aft  advance  wages,  to  the  seamen^ 

jj^^jj^^       Htrrick  and  Chapman.    And  it  is  to  be  collected  from  t  le  re- 
V.  turn,  the  affidavit,  and  shipping  articles,  aU  together,  that  the 

Lkait.  money  was  put  into  the  defendant's  hands  by  the  seamen  for  his 
indemnity,  for  becoming  security  for  them,  on  the  shipping  arti- 
cles. The  plaintiff,  therefore,  could  not  recover  on  his  money 
count.  The  money  could  not,  in  any  way,  be  considered  as  in 
the  defendant's  hands  for  the  use  of  the  plaintiff.  The  pay- 
ment was  made  to  the  seamen  by  the  plamtiff,  and  the  defend- 
ant received  it  from  them  on  a  contract  totally  unconnected  with 
the  plaintiff.  If  he  has,  therefore,  any  remedy  aminst  the  defend- 
ant, on  account  of  the  non-compliance  by  Sie  seamen  with 
their  contract,  it  must  be  on  his  special  undertaking  as  their 
surety. 

To  his  right  to  recover  on  that  ground  there  are  several  ob- 
jections. From  the  return,  it  appears,  that,  when  the  defendant 
signed  his  name  in  the  shipping  articles,  under  the  head  "  Sure- 
ties," it  viras  unaccompanied  with  any  addition  or  explanation 
whatever,  for  what  he  was  surety ;  nor  does  the  return  in  any 
way  explain  the  nature  or  object  of  the  undertaking.  If  he 
was  surety  that  the  seamen  should  be  put  on  board  the  vessel, 
he  fulfilled  his  undertaking.  The  words  writt^i  under  the  de- 
fendant's name,  ^^  surety  until  the  vessel  sails,^^  appear  to  have 
been  written  by  the  plaintiff  himself,  after  the  defendant  had 
signed  his  name,  and  without  his  privity  or  consent.  They 
must,  at  all  events,  be  rejected,  if  they  do  not  totally  destroy 
the  instrument,  so  far  as  respects  the  defendant ;  and,  rejecting 
these  words,  there  is  no  proof  that  the  defendant  has  failed  in 
his  undertaking  as  surety  for  the  seamen.  But  the  defendant's 
promise  required  a  note  or  memorandum  in  writing,  within  the 
statute  of  frauds.  It  was  an  undertaking  for  the  defioilt  of 
others ;  and  his  bare  signature,  under  the  word  surety,  was  not 
a  sufficient  memorandum.  It  did  not,  in  any  manner,  show 
what  his  agreement  was,  or  for  what  he  became  surety.  The 
memorandum  ought  to  state,  substantially,  what  the  undertaking 
of  the  surety  is.  The  judgment  below  must,  accordingly, 
be  affirmed. 

Judgment  affirmsd. 
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BIEW-YORK, 

*Mo9H£R,  executor  of  Brigos,  against  Hubbard.       v^^^I;^^!!^ 

THIS  was  an  action  of  assumpsit  upon  the  common  money      Mosukr 
counts.     The  defendant  pleaded  non  assumpsit  and  non  assump-     Hubbard. 
sit  infra  sex  annos.    The  cause  was  tried  at  the  Rensselaer  cir-     ^    the  ad- 

Cuit,  in  Jiine,  1816.  mioislralor     of 

At  the  trial,  the  plaintifT  gave  in  evidence  the  following  order :  J^,  j"*JJU^  **' 
"  Pay  William  Briggs  110  dollars,  on  sight,  and  the  same  shall  ord^roftbesur- 
be  passed  to  your  credit,  on  a  bond  and  mortsaise  which  I  hold  I[°???' ,  ^i 

•  r     -r  Ti    ^  11  "«r       ^rP'       i       -r*         »      Certain  land  of 

with  Jesse  rotter^  executed  by  you.  Your  Fnend,  Ruggles  the  ioiestate, 
Hubbard.  To  Mr.  Daniel  Eldred.  Troy,  November  7th,  1808."  ^  ^^^.^ 
The  bond  and  mortgage  referred  to  in  the  order  were  dated  from  the  pur- 
the  19th  October y  1807,  and  were  assigned  by  the  defendant  SST^^^iSSS^ 
and  Jesse  Potter ,  the  mortgagees,  to  Thomas  Sampson  and  Uon:  be  after- 
Henry  Warren,  by  assignment,  dated  the  27  th  May,  1808;  but  "^^Si, 
by  a  memorandum  on  the  mortgage,  the  assignment  was  stated  to  pwchaser  in  hr 
have  been  delivered  on  the  15th  December,  1808.  Daniel  Eldred  rjjj  ^jj.  f 'JjJ 
testified  that  the  order  in  question  was  presented  to  him  by  the  doe  from  his  in- 
plaintiff's  testator  in  his  lifetime,  but  that  he  had  refused  to  pay  ||^^  j^  ^ 
it,  because  the  bond  and  mortgage  had  been  assigned  to  Samp^  order  that  the 
ton  and  Warren,  and  they  had  told  him  that  he  must  pay  no  bT^SSditS" « 
more  to  the  defendant ;  that  he  had  paid  up  the  whole  amount  Uw  bond  and 
of  the  bond  and  mortgage,  and  that  the  order  was  never  paid  Se'^^pSchMer 

out  of  it.  refosedto  pay 

Jonathan  Brown  testified  that  the  bond  and  mortgage  were  ^  ^^'  J^ 
given  to  the  defendant  and  Jesse  Potter,  to  secure  the  consider-  mortgage  had 
ation  for  the  real  estate  of  John  Potter,  sold  by  them  under  the  ^c.;^/^ 
surrogate's  order ;  that  the  order  in  question  was  given  in  part  held,  '  that  a., 
payment  of  a  debt  due  from  the  estate  of  John  Potter  to  Ihe  Jj^jg,  |JJi*'J[; 
plaintiff's  testator,  and  not  for  an  individual  debt  of  the  defend-  moant  of  the 
ant,  as  the  witness  had  understood  from  the  testator  in  his  life-  ^  ""StT^S^ 
time.  The  witness  also  testified  that  he  had  examined  an  ac-  assignee,  and 
count  on  file  in  the  surrogate's  office,  endorsed  by  the  defend-  ^^  *ISoIrai 
ant,  after  the  date  of  the  order,  in  which  was  stated  an  ac^  of  the  debt  to 
count  *in  favor  of  the  plaintiff's  testator,  against  the  estate  of  [  *  511  ] 
Potter,  of  about  190  dollars,  stated  to  be  receipted  and  allowed  ^'^  *^!h  ^ 
to  the  defendant  by  the  surrogate.  The  witness  also  testified  ^S!!!^g^,  was 
that  in  April,  1815,  he  called  on  the  defendant  in  Albany,  at  ^^Jj^iiiS^^''  '*?• 
the  request  of  the  plaintiff,  and  showed  him  the  order  in  ques-  t/to  B.^^foMhe 
tion,  which  the  defendant  admitted  that  he  had  given.  The  JJJj^*  **^  ^ 
witness  then  told  the  defendant  that  the  plaintiff  haui  found  the  money  had  and 

received  to  his 
use. 
In  an  action  to  recover  the  amount  of  an  order  which  had  been  drawn  by  the  defendant,  bat  which  the 
drawee  had  refiised  to  pay,  the  defendant  pleaded  the  statute  of  limitations,  and  a  witness  testified  that 
after  the  lapse  of  six  years,  he  presented  the  order  to  the  defendant,  who  did  not  pretend  bat  that  the  money 
was  due,  and  said  that  he  did  not  recollect  paying  it,  bat  that  he  woold  examine  bis  papers,  and  if  he  had 
paid  it,  he  would  write  to  the  witness,  who,  however,  never  received  any  communication  from  the  defendant 
npon  the  subject ;  it  was  held,  thai  this  was  sufiicieat  evidence  from  which  to  imply  a  promise  by  the  de* 
fendaat  to  pay  the  money,  if  m  should  find  that  it  bad  not  been  paid  j  and  thus  to  take  tha  ease  out  of 
the  statute  oTlimttations.  (a) 

{a)  Vidt  Lotmtmct  v.  Hopkmt,  supra,  988,  and  the  ea«et  Ibert  cited. 
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W^-yoRK,  order  among  the  papers  of  his  testator,  which,  the  witness  had 

y^^..^^,.,.^^  understood  from  the  testator,  before  his  death,  had  been  lost 

MosHBK      some  time ;  that  he  had  called  upon  Eldred,  who  said  that  he 

HuKiASD  '^^^  °^^  P^^  **>  "^^  ^^^  wanted  to  know  whether  the  defmd 
ant  had  paid  it,  and  if  not,  be  wished  to  have  it  settled.  The 
witness  further  stated  to  the  defendant  that  the  reas<m  why 
Eldred  had  not  paid  the  order,  was,  probably,  becaose  the  bond 
and  mortgage  had  been  assigned  about  tiie  time  that  die  order 
was  given ;  to  which  the  defendant  rephed,  that  he  supposed 
thatSiat  was  the  reason.  The  witness  then  asked  the  defimd- 
ant  if  he  had  any  recollection  of  paying  it,  but  the  defendant 
answered  that  he  had  not;  and  on  the  witness  asking  what 
should  be  done  about  it,  the  defendant  said  that  he  was  in  great 
haste,  but  that  he  woukd  examine  his  papers  on  his  return  to 
New-York^  and  that  if  he  found  that  he  had  paid  the  cmler,  he 
would  write  to  the  witness ;  but  the  witness  testified  that  he  had 
never  received  any  letter  or  communication  from  the  defendant 
upon  the  subject,  and  that  the  defendant  did  not  pretend  but 
that  the  money  was  justly  due  to  the  estate  of  the  plaintiff's 
testator. 

The  jury,  by  the  directi<Hi  of  the  judge,  found  a  verdict  for 
the  plaintiff. 

A  motion  was  now  made  to  set  aside  the  verdict,  and  for  a 
new  trial. 

MitchiU,  for  the  defendant,  contended,  1.  That  the  plaintiffs 
were  barred  by  the  statute  of  limitations. 

2d.  That  there  was  no  sufficient  consideration  proved  to  sup- 
port an  astuny^nt  by  the  defendant  to  pay  the  debt  out  of  his 
own  proper  funds,  it  being  the  debt  of  the  intestate.  Potter ;  and 
the  order  itself,  without  the  words  <'  value  received,"  was  no 
t  Rmm     V.  evidence  of  a  considemtion.f    An  executcN*  or  administrator 
^1^^^,^^  can  give  no  preference  to  one  debt  over  another  of  equal  de- 
BaiUrdy.Woi-  gree,  oxcopt  by  payment,  or  confessing  a  judgment. 
[  *  512  ]  *3.  That  tliere  was  not  a  sufficient  memorandum  in  writing, 

Oflii  w  isMtri  ^^'^  ^®  eleventh  section  of  the  statute  of  fmuds,  to  charge 
y^BHuJuri  the  defendant  in  his  own  right.| 

t'^Jci^'ReD  ^'  ^^^  ^^  defendant  having  effects  in  the  hands  of  the 
S46.      '         drawee,  notice  of  the  non-payment  of  the  order  was  necessary.^ 

7S.  (a)  6  Bati,  Footy  coutra,  relied  on  the  case  of  Sluby  v.  Ch€mplin,\\  to 
Xtp.  ^  iuT'a  show  that  the  evidence  of  a  promise  by  the  defendant  was  suf- 
JoQs,  Btp.  38.  ficient  to  take  the  case  out  of  the  statute  of  limitaUons.  And 
-Rm^sSf^i  '^^  contended  that,  at  any  rate,  there  was  sufficient  evidence  to 
JoSna.Rtp,\20.  enable  the  plaintiff  to  recover  on  the  count  for  money  had  and 

609 

I  4   Jcima,      ^^  Curicm.    Several  questions  were  raised  and  discussed 
iUp  461.         on  the  argument,  which  it  will  be  unnecessary  to  notice,  as  the 

(a)  2  R.  8.  113. 
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facts  in  the  case  will,  in  the  opinion  of  the  Court,  support  the  NEW*yqrk, 
recovery,  on  the  count  for  money  had  and  received.     The  or-  s^^^^t^^i^^ 
der  drawn  by  the  defendant  upon  Eldredy  in  favor  of  BriggSy      mosher. 
the  testator,  was,  as  it  imports  upon  the  face  of  it,  to  be  credited  v. 

upon  a  bond  and  mortgage,  given  by  Eldred  to  the  defendant  ^^^^^^'^ 
and  Jesse  Potter.  This  bond  and  mortgage  was  given  to  them, 
as  the  administrators  of  John  Potter,  deceased,  for  lands  be- 
longing to  his  estate,  and  sold  under  an  order  of  the  surrogate ; 
and  the  order  drawn  by  the  defendant  was  in  part  payment  of  a 
debt  due  from  John  Potter  to  the  testator,  William  Briggs.  It 
is  very  evident,  that  this  order  never  was  paid  by  Eldred,  nor 
credited  upon  the  bond  and  mortgage,  as  was  intended  at  the 
time  it  was  drawn ;  and  the  defendant  afterwards  transferred 
this  bond  and  mortgage  to  Sampson  and  Warren,  and  received 
the  full  amount  thereof,  without  deducting  the  order ;  and  in  the 
account  subsequently  rendered  to,  and  settled  before,  the  surro- 
gate, by  the  defendant,  of  his  administration  of  Potter's  estate, 
he  received  a  credit  for  the  debt  due  to  Briggs,  in  part  payment 
of  which  the  order  was  drawn.  These  facts  show  conclusively, 
that  the  money  has  come  into  the  defendant's  hands,  and  will 
warrant  the  conclusion,  that  he  received  it  to  the  use  of  William 
Briggs.  The  settlement  of  his  account,  and  claiming  a  credit 
for  the  debt  paid  to  Briggs,  shows  that  the  defendant  considered 
the  money  appropriated  to  the  use  of  Briggs,  and  not  as  money 
in  his  hands,  for  the  benefit  of  the  creditors  of  Potter,  generally. 
The  plaintiff  is,  therefore,  entitled  to  recover,  unless  barred  by 
*the  statute  of  limitations ;  and,  in  the  opinion  of  die  Court,  the  [  *  513  J 
evidence  is  sufHcient  to  take  the  case  out  of  the  statute.  In  the 
conversation  stated  to  have  taken  place  between  the  defendant 
and  Brown,  it  was  not  intimated  by  the  defendant  that  he  in- 
tended to  avail  himself  of  the  statute,  but  the  only  question  in 
his  mind  seemed  to  be,  whether  the  order  had  not  been  paid ; 
and  he  promised  to  examine  his  papers,  and  if  he  found  he  had 
paid  the  order,  he  was  to  write  to  the  witness ;  but,  as  the  wit- 
ness testified,  he  never  has  written.  This  was  sufficient  to  raise 
an  implied  promise  to  pay  the  money,  unless,  on  examination,  it 
should  be  found  that  the  order  had  been  paid,  and  there  is  no 
evidence  whatever  of  any  payment.  The  motion  for  a  new 
trial  must,  accordingly,  be  denied 

Motion  denied. 
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NEW-YORK, 

^^2^!;j2I^  Jackson,  ex  dem.  Colden  and  others,  agmnst  Moore. 

jACKsoir  THIS  W88  an  action  of  ejectment,  brought  to  recover  lands 

HooKi.  lying  in  the  artillery  patent,  in  the  town  of  Fort  Ann^  in  the 
Where  iever-  county  of  Washington,  and  which  was  commenced  in  August 
•1  persons,  be-  vacation,  in  the  year  1807.  The  case  was  tried  before  Mr. 
luf^uSi^^  Justice  Van  Nessy  at  the  Washington  circuit,  in  June,  1810. 
tract  of  land,  in  The  Icssors  of  the  plaintiff  claimed  under  letters  patent  to 
!iU^;"iS?SiI  Joseph  Walton  and  23  others,  dated  the  24th  of  October,  1764, 
veyed  the  entire  for  a  tmct  of  land  Containing  24,000  acres,  known  by  the  «ame 
trust,  to  convey  ^^  ^^  artillery  patent.  This  tract  was  conveyed  by  deed,  dated 
to  each  of  the  the  25th  of  October,  1765,  by  Joseph  Walton,  Alexander  Col- 
fmS^maem-  ^en,  and  the  other  proprietors,  to  Abraham  Walton,  by  which 
r'^  \^h^  ^^  ^^  recited,  that  the  parties  of  the  first  part  having,  by  sundry 
stnce  generally  ^^esne  Conveyances,  become  seised 'of  the  whole  tract,  in  the  pro- 
iM>id  according  portions  therein  stated,  had  agreed  to  divide  the  tract  into  250 
irwas  b«!d>^  lots,  and  to  release  the  whole  to  the  party  of  the  second  part,  his 
action  of  eject-  heirs  and  assigns,  to  stand  seised  of  the  several  lots  drawn  to  the 
[  *  ^14  1  *share  of  each  of  the  parties  of  the  first  part,  for  their  respec- 
iSOT^by'fw  ^^^  ^9es,  in  fee,  and  designated  the  several  lots  which  had 
fonciaimiiyua-  bccu  drawn  to  the  share  of  each  of  the  parties  of  the  first 
partiobetw^  part ;  and  the  party  of  the  second  part  covenanted  to  execute 
whom  parUUon  releases  in  fee,  to  each  of  the  parties  of  the  first  part,  of 
a^c«niv^mi!M  ^^^^^  respective  lots  when  required.  Abraham  Walton  died 
by  the  tnistoe.  Several  years  before  the  commencement  of  this  action,  and 
JJ/"^"*^  the  lessors  of  the  plaintiff,  excepting  Colden,  are  his  heirs  at 
to  be  presumed,  law.   ,  Alexander    Colden   died  in    1775,  leaving  Richard  N, 

to^Ms'i^^^'  <^^^«?  f^is  ^^^>  wl^5>  ^^  ^  l'^'7^»  leaving  ^/cxaiM/cr  R.  CoU 
land,  under  a  den  his  heir,  who  died  in  1796,  leaving  CadwaUader  R.  Col- 
vm^'milTB  ^^^y  ^^^  ^^  ^^^  lessors  of  the  plainti^  his  only  brother  and 
gave  the  land  heir.  Alexander  R.  Colden  was  about  22  years  old  when  he 
wh?  'c«i?ni^  died,  and  CadwaUader  R.  Colden  was  born  in  1775  or  1776. 
in  possession.  It  was  admitted  on  the  trial,'  that  the  patent  was  generally 
Se  "Ili2e,"Sniii  settled,  and  held  under,  and  according  to,  the  partition  made 
1798,  excepting  by  the  proprietors. 

Ihe  JKJ!  md  a  ^^  ^^  proved  by  the  defendant,  that  on  the  27th  of  A/ay, 
year  or  two  af-  1767,  One  Jane  Ragland  took  possession  of  100  acres  of  land, 

ley^ie^preml  ^^  ^^  ^^^^  P^^  ^f  ^^^  No.  15,  in  the    artillery  patent,  (in 

ises  to  c,  and  which  the  premises  in  question  are  included,  and  which,  in 

wnveyid'  llhS  *®  partition  of  the  patent,  had  faDen  to  the  share  of  Alex- 

same  to  the  de-  onder  Colden,)  under  a  lease  in  fee  from  one  Anthony  Farring^ 

hew'°thai' uS  ^^^>  reserving  a  pepper-corn  rent.  Jane  Ragland  died  in  1778, 
was'  sufficient  and  prcvious  to  her  death,  gave  the  land  she  claimed,  by  parol, 

Iion*'to  Gi*Vn  ^  ^^^  ^°»  James  Perkins,  (she,  however,  having  other  children,) 

action  of  eject-  who  wcut  iuto  posscssiou,  and  continued  in  possession  until 

ment     by    die 
'  person  having  title  to  the  land,  commenced  in  1807. 

Whore  an  adverse  possession  be^ns  to  run  in  the  lifetime  of  the  ancestor,  and  descends  to  an  infant 
heir,  the  latter  is  not  protected  by  his  disability,  (a) 

(a)  Jackton  y.  Burton,  1  WttMT*  Rep,  341.    Clapp  v.  Bremasflwm,  9  Cms.  Rtp,  080.     Jacktom  ▼. 
Behmib^f  7  Urid,  187. 
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(he  war,  when  he  joined  the  army  of  the  Vhited  States,  nnd  one  NEW-YORK, 
or  two  years  after  the  war,  resumed  the  possession  for  about  1 1  y^^Jll^JU^ 
years.     The   original  lease  to  Jane  Magland  was  burnt  with      jicksou 
Perkinses  house,  after  the  war.     In  1787  or  1788,  Perkins^  ▼. 

possession  was  in  part  enclosed  by  fences,  principally  made  by  Moorb 
the  owners  of  the  adjoining  lots  upon  their  outer  lines,  and  the 
residue  by  a  fence  of  brush  and  lopped  trees.  Perkins  had,  at 
that  time,  about  30  acres  improved,  and  had  since  extended  his 
improvement  to  30  or  40  acres.  Perkins,  by  deed  dated  the 
30th  of  August,  1798,  conveyed  the  land  which  he  claimed  to 
one  Solomon  Williamsy  who  took  possession  at  the  time  of  his 
purchase.  fVilliams,  by  deed  dated  the  20th  of  October,  1803, 
conveyed  73  acres,  12  rods,  and  75  poles,  to  Roswell  Comstock, 
who,  by  deed  dated  the  1st  of  August,  1804,  conveyed  the 
same  to  the  defendant.  It  was  admitted,  that  Perkins  was 
possessed  of  the  *premises,  in  the  manner  above  stated,  about  [  •  515  ] 
21  years  previous  to  the  commencement  of  this  suit. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  t]!ourt,  on  a  case  containing  the  above  facts. 

Van  Vechten,  and  Mitchill,  for  the  pluntiflf,  contended,  1.  That 
the  plaintiff  had  showed  a  sufficient  title ;  that  if  the  statute 
executed  the  uses,  then  the  lessors  claimed  under  the  heirs  of 
Colden;  if  not,  they  derived  title  under  Walton,  to  8-24ths  of 
the  premises.    But,  in  either  case,  they  claimed  to  hold  in  sev- 
eralty ;  and  they  relied  on  the  case  of  Doe,  ex  dem.  Clinton,  v. 
Phelps, f  and  Doe,  ex  dem.  Clinton,  v.  Campbell, X  as  in  point  to    1 9  •/<*«#./&!? 
show  that,  after  so  great  a  lapse  of  time,  a  title  in  the  whole     .'  ^^  jy^ 
in  Walton  and  his  heirs,  and  a  conveyance  by  the  trustee,  was  RepAn.  Jack- 
to  be  presumed ;  and  that  the  lessors  had,  therefore,  a  perfect  j^J^J* ^^w/ 
title  to  the  whole,  in  severalty.  tan, 

2.  As  to  the  adverse  possession  set  up,  the  present  case  did 
not  come  within  the  principles  of  former  adjudications.<Jf  f&d^^j^ti 


Z.  jR.  Sliepherd,  contra,  insisted,  that  the  lessors  of  the  plain- 
tiff had  not  shown  title.  In  the  cases  cited,  the  patentees  were 
lessors  of  the  plaintiff.  But  what  title  had  Alexander  R.  CoU 
den  1  The  act  of  eight  of  the  24  patentees  joining  in  a  convey- 
ance to  a  s{>ecial  trustee  could  not  affect  the  rights  of  the  other 
patentees.  Again ;  the  defendant  has  shown  an  adverse  pos- 
session, uninterrupted,  for  more  than  20  years. 

Per  Curiam,  The  premises  in  question  are  a  part  of  lot 
No.  15,  in  the  artillerv  patent;  and  the  lessors  of  the  plaintiff 
are  Cadwallader  R»  Uolden,  and  the  heirs  of  Abraham  Walton. 
The  first  question  that  arises  is,  whether  any  title  has  been 
shown  in  the  lessors,  or  any  of  them.  The  patent  was  granted 
in  the  year  1764,  to  Joseph  Walton,  and  twenty-three  other  per- 
sons, for  twenty-four  thousand  acres  of  land.  In  the  year  1765, 
a  partition  of  the  patent  was  made  among  the  then  proprie* 
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NEW- YORK,  tors ;  and  for  the  purpose  of  making  the  partition,  a  deed  m 
Oct.  f8i6.      trust  was  executed  to  Abraham  Walton^  who  covenanted,  on  his 
^'^^Mov^  P^^»  ^  execute  releases  in  fee,  to  the  respective  owners  of  the 
V.  lots,  according  to  such  partition.    This  deed  contained  a  recital, 

MooRB.  tijj^t  tjjg  parties  of  the  first  part  had,  by  sundry  mesne  convey- 
ances, become  seised  of  the  lands  granted  by  the  patent,  in 
[•516]  *the  proportions  therein  mentioned,  according  to  which  lot  No. 
15,  including  the  premises  in  question,  fell  to  Cadwallader  CoU 
deriy  who  was  a  party  to  the  deed,  and  from  whom  Cadwallader 
12.  Colden  derives  his  title.  Eight  of  the  original  patentees 
were  parties  to  this  deed ;  so  that,  as  to  eight  twenty-fourth 

farts  of  the  premises,  the  title  was  clearly  conveyed  to  Abra- 
am  Walton,  It  was  admitted  upon  the  trial,  that  the  patent 
was  generally  settled,  and  held  under,  and  according  to,  this 
partition.  These  facts,  after  such  a  lapse  of  time,  are  sufficient 
to  presume  a  title  to  the  whole  of  the  premises  in  the  heirs 
of  Abraham  Walton^  or  that  he  had  executed  the  trust,  and 
conveyed  in  severalty,  to  the  respective  owners ;  and  ia  either 
case,  the  title  would  be  thus  proved  in  some  of  the  lessors. 
The  principles  laid  down  and  adopted  by  this  Court,  in  Doe  v. 
Thdm,  (9  Johns,  171.)  and  Doe  v.  Campbell,  (10  Johns,  475.) 
are  directly  in  point,  and  would  fully  warrant  a  judgment  for 
the  plaintin,  were  it  not  for  the  adverse  posseissioh  on  Ihe  part 
of  Uie  defendant.  The  lessor,  Cadwallader  R.  Volden,  can 
claim  no  benefit  from  his  infancy  ;  for  the  statute,  if  it  has  run 
at  all,  began  to  run  in  the  lifetime  of  the  ancestor,  and  the  facts 
disclosed  upon  the  trial  show  a  very  strong  case  of  adverse  pos- 
session. As  early  as  the  year  1775,  possession  was  taken  of 
one  hundred  acres  of  lot  No.  15,  under  a  lease  from  Anthony 
Farrirtgton.  This  lease  was  not  produced  upon  the  trial,  but 
its  loss  and  contents  were  sufficiently  proved,  and  appeared  to 
be  a  le^^  in  fee,  at  a  nominal  rent.  And  although  there  was 
no  legal  transfer  of  the  lease  to  PerJcins,  yet  he,  in  the  year 
1778,  took  possession,  claiming  under  it,  and  continued  such 
possession,  except  while  it  was  interrupted  by  the  war,  until  the 
year  1798,  when  he  sold  and  conveyed  to  Solomon  HWiamSy 
who,  in  1803,  conveyed  to  Comsiock;  and  in  1804,  ComstocJc 
conveyed  to  the  defendant.  These  facts  show,  very  satisfacto- 
rily, such  an  adverse  possession  a^  will  protect  the  defendant 
against  the  present  action ;  and  upon  this  grotmd  alone  judgment 
is  given  for  the  defendant. 

Judgment  for  the  defendant,  (a) 

(«)  In  the  ease  of  the  fame  leiion  Mitut  Jnhn  Pariah,  the  premiees  in  question  were 
•  part  of  the  land  formerly  held  hyPetieifu;  and  judgment  was  also  given  for  the  defend* 
ant,  on  the  groond  of  adverM  poMeesion.  Bat  the  five  other  eanees,  at  the  suit  of  the 
same  loHora,  depending  on  the  feame  ease,  judgBmit  was  given  Ibr  the  plaintiff,  m  og 
adverse  possession  was  attempled  to  bt  sat  op. 
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NEW-YORK, 

♦Miller  against  Starks.  ..^^t^^l^ 

IN  ERROR,  on  certiorari  to  a  justice's  Court.  Mittxa 

The  defendant  in  error  brought  an  action  against  the  plain-  Stirks. 
tiff  in  error  in  the  Court  below,  which  was  commenced  by  war-  where  an  at- 
rant,  th»  plaintiff  below  having  first  given  the  security  required  tachmeni  hat 
from  non-residents.  At  the  return  of  the  warrant,  the  defend-  der°he*twenty- 
ant  below  alleged  that  the  plaintiff  was  not  a  non-resident,  and  fi^e  d?"ar  act, 
not  entided  to  have  a  warrant ;  but  no  plea  in  abatement  was  ^^id'Sera! 
regularly  put  in,  and  the  plaintiff  was  sworn  at  the  particular  o^i  "<*  •A»- 
request  of  the  defendant,  as  to  his  evidence,  and  the  objection  SSSnUn  that 
was  there  overruled.  Issue  was  joined  between  the  parties,  attachment  ' 
the  defendant  giving  notice  of  a  set-off  of  a  book  account,  and  a^St*"***ih« 
of  a  judgment  recovered  by  him  against  the  plaintiff,  before  pfainiiff,theiat- 
another  justice.  Tlie  plaintiff  having  proved  his  demand,  the  Sr  «Kh**judg! 
defendant  offered  to  set  off  the  b<K)k  account,  to  which  the  "*"*»  A°**"^ 
plaintiff  objected,  on  the  ground  that  the  defendant  had  taken  E^beensatiSh 
out  an  attachment  under  the  twenty-five  dollar  act,  and  had  fiedbytheprop- 
taken  his  goods  under  it,  which  were  then  in  possession  of  a  Sw  the^tt«j^ 
constable,  and  that  judgment  had  been  given  against  the  plain-  "*^2lj^  . 
tiff  below ;  and  offered  the  testimony  of  the  justice  before  whom  proper  testinM^ 
it  was  obtained,  which  was  objected  to,  but  admitted.  The  de-  v  »  '^'^^S^tSJ 
fendant,  however,  afterwards,  himself  produced  the  proceedings  panf^^andad- 
and  judgment,  and  offered  the  judgment  as  a  set-off,  but  it  was  Si!?^;i5°  ui^ 
rejected  by  the  justice,  and  a  verdict  and  judgment  were  given  tesUmonyofSo 
for  the  defendant  in  error.  iamc  fact  i«  pro- 

duced   by    th« 
<mpo8ite  poity. 

Per  Curiam.    The  only  question  worthy  of  notice  in  this  case  Jj^  ©"^  «  cw- 
ts.  that  which  relates  to  the  offer,  on  the  pcu't  of  the  defendant,     xf  one  of  the 
to  set  off  the  iudgment  which  he  had  obtained  against  the  plain-  pities  in  a  luU 
tiff.    This  judgment  would  have  been  a  good  set-off,  had  not  the  eza^Md^at^ 
plaintiff*s  goods  and  chattels  been  tdcen  under  the  attachment,  ^<^^^  ^  |^ 
and  were  uien  remcuning  in  the  custody  of  the  law,  for  the  pur-  latter  canMtaf- 
pose  of  satisfying  the  judgment ;  and,  if  so,  the  judgment,  so  terwardi  obyeei 
far  as  respeets  the  Hability  of  the  plaintiff.  Was  satisfied.     The  ^°  '^ 
constable,  upon  the  attachment,  is  required  to  tak«,  and  safely 
keep,  the  property,  to  satisfy  the  judgment ;  and  to  allow  this 
judgment  to  be  set  off  under  such  circumstances,  would  be 
making  the  plaintiff  twice  responsible  for  the  same  demand. 
The  *retM>ff  was,  therefore,  properly  rqected.    The  admission      (  *  518  ^ 
of  parol  proof  of  the  proceedings  on  the  attachment  was  im- 
proper ;  out  this  was  cured  by  the  subsequent  introduction  of  . 
the  certified  copy  of  the  proceedings,  by  the  defendant  hmiself. 
The  defendant  cannot  object  to  the  pbintiff's  having  been  sworn 
as  a  witness,  as  it  was  done  at  his  particular  request.    The 
judgment  must,  accordingly,  be  affirmed^ 

Judgment  affirmed. 
Vol.  Xm.  54  425 
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NEW-Toiuc,  pressed  in  tiie  letters  ptttetit^  that  faet  cannot  be  iaqnired  into  in 

^^^2;^^  a  Court  of  hw. 
jA€««bir         ^  ^^^  production  of  die  letters  patent,  in  tkis  case,  the  piaii»« 
V.  tiff  is  entitled,  prtmayaae,  to  recover.     The  &nu$  pr^bandi  lies 

on  the  defendant  to  show  the  title  to  be  in  the  person  ander 
whom  he  chiims.  It  is  no  answer  to  the  plaintiff's  claim,  that 
there  is  a  person  of  the  same  name  with  the  lessor,  without 
showing  a  title  to  the  premises  in  sudi  person.  Besides,  bow  is 
it  certain,  that  the  person  proved  by  the  defendant  is  -not,  in 
truth,  the  lessor  of  the  plaintiff? 

For  the  defendant^  it  was  argued,  that,  on  the  principles  ad- 
mitted in  the  case  of  Jackson y  ex  dem.  Houseman,  v.  Harty  the 
correctness  of  which  decision  it  was  not  intended  to  .question, 
the  defendant  was  entitled  to  judgment  in  his  favor.  The 
Court  there  said  the  patent  was  conclusive,  that  tlie  patentee 
[  *  521  ]  ^^named  was  the  person  intended  by  the  legislature ;  and  that 
where  a  person  of  a  different  name  claimed  the  land,  parol  evi- 
dence was  not  admissible  to  explain  that  intention.  It  was 
agreed,  however,  that  if  there  were  two  persons  of  the  same 
name,  it  would  be  a  latent  ambiguity,  and  parol  evidence  was 
admissible  to  explain  which  of  the  two  was  intended. 

The  lessor  of  the  lessor,  no  doubt,  on  producing  the  patent, 
is,  prima  facie^  entitled  to  recover ;  but  the  defendant  naving 
proved  the  existence  of  another  person  of  the  same  name,  the 
burden  of  proof,  as  to  the  identity  of  the  patentee,  is  thereby 
thrown  on  the  plaintiff;  for  the  plaintiff  in  ejectment  must,  em- 
phatically, recover  on  the  strength  of  his  own  title. 

By  the  act  of  the  legislature,  a  certain  district  of  country  was 
set  apart  for  the  two  regiments  of  this  state,  serving  in  the  anny 
of  the  United  States,  and  no  patents  were  to  be  issued  to  any 
other  persons.  This  is  a  public  act  of  which  the  Court  are 
bound  to  take  notice.  The  patent  in  question  was  granted  for 
a  lot  of  land  in  the  tract  described  in  the  act;  and  the  intention 
of  the  legislature  is  thus  made  manifest  bv  the  act  The  act  and 
the  patent  are  to  be  taken  together ;  and  it  clearly  appears  from 
them,  not  only  that  a  person  of  the  name  of  Peter  Shxdtze  was 
intended,  but  that  he  was  a  soldier ;  and  if  the  defendant,  on 
the  trial,  shows  that  the  lessor  of  the  plaintiff  was  not  a  soldier, 
the  fact  will  be  sufficient  to  prevail  over  the  mere  circumstance 
of  a  similarity  of  name* 

Platt,  J.,  was  of  opinion  that  the  plaintiff  was  not  entitled 
to  recover,  and' thought  the  case  clearly  distinguiskaUe  from 
that  of  Jackson,  ex  dem.  Houseman,  v.  Hart,  the  principle  of 
which  decision  he  held  to  be  sound  law« 

Yates,  J.,  and  Van  Ness,  J.,  declared  themselves  to  be  of 
the  same  opinion. 

SpBircER,  J.  The  Court  being  unanimously  of  opinion  that 
the  defendant  is  entitled  to  judgment,  but  for  different  reasons 

428       • 


or  THE  STATE  OF  NEW-YORK.  521 

tt  18  rendered  necessary  for  me  to  state^  very  briefly^  the  grounds  new-york, 
of  my  opinion.  ^'-  ^®*^- 

It  is  a  general  and  universal  rule  in  this  action,  that  the  plain-  ^^^][^^^^^^ 
tiff  is  to  recover  on  the  strength  of  his  own  title,  and  unless  the  v. 

defendant  is  estopped  from  controverting  the  plaintiff's  title,  he  ^^'' 
ma^  rest  on  his  possession,  and  attack  the  title  under  which  the 
plamtiff  claims.  The  grant  under  ^ which  the  lessor  deduces 
*his  title  was  issued  under  the  act  to  carry  into  effect  the  concur- 
rent resolutions  and  acts  of  the  legislature  for  granting  certain 
lands,  promised  to  be  given  as  bounty  lands ;  and  by  reference  to 
those  resolutions  and  acts,  it  will  be  seen,  that  the  objects  of 
that  bounty  were  the  officers  and  soldiers  serving  in  the  army 
of  the  United  States^  in  the  line  of  this  state,  to  wit.  Lambda 
r^ment  of  artillery  and  two  regiments  of  infantry.  The  let- 
ters patent  to  Peter  Shultze  were,  undoubtedly,  intended  to 
vest  in  him,  as  a  soldier  in  one  of  those  regiments,  a  title  to  the 
lot  in  question,  as  a  bounty  for  his  services  in  that  capacity.  It 
is  perfectly  clear,  that  the  lessor  of  the  plaintiff  cannot  be  the 
Peter  SkuUze  to  whom  the  grant  was  made,  because  the  lessor 
confessedly  was  not  a  soldier  in  the  revolutionary  war.  It  is 
equally  certain,  that  Peter  Shultze^  who  resided,  seven  years  be- 
fore the  trial,  at  Warren,  in  Herkimer  county,  could  not  be  en- 
titled to  military  bounty  for  revolutionary  services;  for,  accord- 
ing to  the  case,  he  was  bom  about  the  year  1777,  and  the  war 
terminated  in  1783,  at  which  time  he  was  about  six  years  of  age. 
I  am  of  opinion,  that,  independently  of  the  existence  of  Peter 
Shultze  of  Warreriy  it  would  have  been  competent  for  the  de- 
fendant to  show  that  the  lessor  of  the  plaintiff,  Peter  Shultze  of 
Rhinebecky  was  not  the  patentee,  and  had  no  title,  merely  from 
the  adventitious  circumstance  of  a  similarity  of  name  with  the 
patentee,  to  recover  possession  of  the  premises ;  this  opinion,  it 
appears  to  me,  is  warranted  by  the  unanimous  judgment  of  the 
dourt,  in  Jack$on  v.  Stanley^  (10  Johns.  Rep.  133.) 

In  the  subsequent  case  of  Jackson  v.  Hart,  (12  Johns.  Rep. 
77.)  though  I  took  no  part  in  that  decision,  having  been  una- 
voidably absent  when  it  was  argued,  I  understand  from  the 
opinion  expressed,  that  it  was  not  intended  to  shake,  much  less 
to  overrule,  the  prior  decision  in  Jackson  v.  Stanley.  The 
identity  of  a  grantor,  in  many  cases,  is  a  latent  ambiguity. 
The  deed  is,  on  the  face  of  it,  free  from  ambiguity  ;  the  extrin- 
sic or  collateral  matter  out  of  the  instrument,  produces  the  am- 
biguity. The  case,  commonly  put,  is,  where  there  are  two  per- 
sons of  the  same  name,  to  both  of  whom  the  description  in  the 
deed  is  equally  applicable,  parol  proof  is  then  resorted  to,  to 
show  to  which  of  the  two  the  deed  was  intended  to  be  given. 
Lord  Cheneyes^  case  (5  Co.  Rep.  68.  b.)  is  the  earliest  case  on  the 
subject,  and  has  never  been  doubted.  I  cannot  think  it  was 
necessary  for  the  defendant  to  prove  that  there  were  two  per- 
sons in  existence,  at  the  time  of  the  trial,  of  the  name  of  Peter 
Shtdtze,  in  border  to  be  let  in  to  show  that  the  lessor  of  the  plain-      [  *  523  ] 
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NEW-YORK,  tiff  was  DOt  the  patentee.    lYiere,  undoubtedly,  was  such  a  raau. 
Oct  1816.      y^i^Q  served  in  the  army  of  the  United  i^tatesy  in  the  line  of  this 
jACKtov      *^^  5  ^"  ^'  proved  by  the  letters  patent ;  then  why  was  it  not  ad 
V.  missible  to  tl^  defendant  to  show  that  Peter  Shultze  of  Rliine 

beck  was  a  different  man  ?  It  seems  to  me,  that  the  proof  that 
there  was  another  Peter  Shultze  living  at  the  time  of  the  trial 
was  making  no  progress  in  disaffirming  the  pretension  set  up  by 
the  plaintift,  that  his  lessor  was  the  patentee,  when  it  clearly 
appeared  that  this  Peter  Shultze  could  not  possibly  be  the  paten- 
tee ;  the  only  effect  of  this  was  to  show,  what  required  no  proof, 
that  there  are  many  persons  in  the  state  of  the  same  Christian 
and  surname. 

In  this  action,  whenever  the  plaintiff  introduces  a  deed  con- 
veying the  premises  to  a  person  of  the  name  of  his  lessor,  it  is 
prima  facie  evidence  that  the  lessor  is  the  real  grantee ;  the  bur- 
den of  disproving  this,  and  repelling  the  presumption,  is  thrown 
on  the  defendant,  and  he  may  prove  that  the  deed  was  granted 
to  a  different  person  of  the  same  name.  If  it  be  not  so,  then 
any  man  who  can  find  a  deed  on  record,  to  a  person  of  the 
same  name,  may  use  it  for  very  mischievous  purposes.  If  the 
lessor  of  the  plaintiff  is  not  the  patentee,  then  he  has  no  title 
to  the  lot ;  and  may  not  the  defendant  who  is  in  possession,  and 
can  protect  himself  against  every  one  but  the  true  owner,  show 
all  the  necessary  facts  to  make  out  that  the  lessor  has  no  title  to 
the  premises  ?  Such  proof  does  not  vary  or  contradict  the  deed, 
but  is  perfectly  consistent  with  it.  It  admits  the  grant  to  have 
been  correct,  but  shows  that  the  lessor  is  not  what  he  assumes 
to  be,  the  person  to  whom  it  was  made,  and  that  he  has  no  right, 
not  being  the  patentee,  to  turn  the  defendant  out  of  possession. 

Without  being  influenced  at  all  by  the  evidence  that  there 
was  another  Peter  Shultze  in  existence  at  the  time  of  the  trial, 
or  a  few  years  before,  my  opinion  proceeds  on  the  ground  that 
the  lessor  of  the  plaintiff  is  proved  not  to  be  the  patentee,  and 
I  hold  that  proof  to  have  been  correctly  given. 

Thompson,  Ch.  J.  I  concur  in  giving  judgment  for  the  de- 
fendant. I  had  come  to  a  different  conclusion,  supposing  that 
this  case  could  not  be  distinguished  from  the  case  of  Jackson  v. 
Hart,  (12  Johns.  Rep,  77.)  But  as  I  dissented  from  the  opin- 
ion of  the  Court  in  that  case,  and  my  brethren  who  were  parties 
to  it,  thinking  it  is  not  in  the  way  here,  I  feel  no  hesitation  in 
saying  the  plaintiff  is  not  entitled  to  recover.  I  put  it  on  the 
[  •  524  ]  *ground,  however,  that  neither  Peter  Shultze,  the  lessor  of  the 
plaintiff,  nor  the  other  Peter  Shultze  mentioned  in  the  case,  was 
the  person  intended  as  the  patentee ;  it  appearing,  by  the  case, 
without  entering  particularly  into  the  testimony,  that  the  latter 
was  not  bom  at  the  commencement  of  the  revolution,  and  the 
former  not  coming  within  the  description  of  the  persons  men- 
tioned in  the  act  of  the  legislature,  under  which  the  patent  was 
issued,  and  to  which  it  refers.  That  tihe  identity  of  the  paten- 
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lee  IS  a  matter  that  maybe  inquired  into  in  this  collateral  way^  is  new-york, 
settled  by  the  case  of  Jackson  v.  Stanley,  (10  Johns.  Rep.  136.)      ^^  ^®^^- 
and  which  case  I  understand  it  was  not  intended  to  overrule  by      j^Xm^ 
the  decision  in  Jackson  v.  Hart.     An  inquiry  as  to  the  identity  v. 

of  the  patentee,  docs  not,  in  any  manner,  contradict,  or  make  ^^' 
void,  the  patent ;  nor  does  it  imply  that  there  is  not  a  person 
in  esse  csipoble  of  taking  under  the  grant.  It  only  goes  to  show 
that  the  person  claiming  to  be  the  patentee  was  not  such  person. 
If  it  should  appear  that  he  was  the  person  intended,  the  inquiry 
must  there  stop.  If  the  commissioners  of  the  land-office  had 
mistaken  their  powers,  and  made  a  grant  to  a  person  not  coming 
within  the  description  in  the  act,  and  the  patent  was  sought  to 
bo  vacated  on  that  ground,  there  can  be  no  doubt  that  it  must 
be  tione  by  some  direct  judicial  proceeding.  But  an  inquiry 
into  the  identity  of  a  patentee,  would  not  come  within  the  scope 
of  a  scire  facias.  This  can  only  arise  when  some  person  comes 
forward  to  assert  a  right  under  the  patent ;  it  is  then,  and  then 
only,  that  it  can  be  objected  to  him,  that  he  is  not  the  patentee, 
although  he  may  have  the  same  name.  It  is  altogether  a  mis- 
take that  such  an  inquiry  is  an  attempt  to  vacate  the  patent.  It 
leaves  it  in  full  force  and  effect,  according  to  its  ori^nal  inten- 
tion and  operation.  This  is  not  a  naked  grant  to  Peter  Shtdtze. 
The  patent  refers  to  the  act  under  which  it  was  issued,  con- 
taining a  description  of  the  persons  intended  to  be  embraced 
within  the  bounty  of  the  legislature.  This  may  be  considered 
as  matter  of  description  adopted  by  the  patent,  and  which  ne- 
cessarily opens  the  door  to  let  in  the  inquiry,  whether  the  per- 
son claiming  to  be  the  patentee  answers  such  description. 
The  identity  of  the  grantee,  as  well  as  of  the  thing  granted, 
must,  generally  speaking,  partake,  more  or  less,  of  a  latent  am- 
biguity, explainable  by  testimony,  dehors  the  grant.  It  cannot 
be  that  this  inquiry  is  restricted  to  the  single  case  of  ambiguity 
occasioned  by  there  appearing  to  be  two  persons  bearing  the  name 
of  the  patentee.  •I  can  discover  no  sound  reason  for  such  re-  [  *  526] 
striction,  and  I  am  persuaded  that  the  rule,  thus  understood,  is 
too  limited  to  meet  all  the  cases  that  may  arise,  necessarily  re- 
quiring its  application.  It  is,  therefore,  upon  the  broad  ground 
that  it  is  always  open  to  a  defendant  in  ejectment  to  show  that 
the  lessor  of  the  plaintiff  is  not  the  person  intended  by  the  patent 
under  which  he  sets  up  his  claim,  althoui^h  he  may  bear  the 
»ame  name,  that  I  concur  in  the  judgment  for  the  defendant. 

Judgment  for  the  defendant. 
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NEW-YORK, 
Oct.  1816. 

^^-^^^""""^  Jackson,  ex  dem.  Valkenbukgh,  against  Van  Bure^ 

V. 

ViH  BoRi».       THIS  was  an  action  of  ejectment,  tried  before  Mr.  Justice 
One  hundred  Van  Ness^  at  the  Columbia  circuit,  in  January^  1815, 
acres  of  land,  in      The  Icssor  of  the  plaintiff  is  the  son  and  heir  of  Maryche, 
wSATvSdto  (Mariay)  a  daughter  of  Peter  Martin  Van  Buren,  who   was 
^.^^">^  married  to  Jerome  Van  VaOcenburgh.     She  died  before  the  rev- 
Se  same,  and  olutionary  War,  and  her  husband  after  the  war.     Peter^  the  les- 
to  ber  heir»  and  gQj 'g  elder  brother,  died  before  the  war,  without  issue. 
luISrhe^SruSt      It  was  admitted  Aat  Peter  Martin  Van  Buren  was  seised,  in 
no  title  to  any  J720,  of  an  Undivided  ninth  part  of  De  Bruyn*s  patent,  in  the 
Sf"thS"piSJm  town  of  KinderhooJc,     He  left  six  children,  to  wit;  Cornelius^ 
^^dA  "  ha*^'  ^^''^^9  Tobias,  Martin,  Eytie,  and  Maria,  or  Maryche. 
ing  niade  any      Evidence  having  been  given  of  the  existence  and  loss  of  the 
election  in  h«r  original  will  of  Peter  Martin  Van  Buren,  made  in  1722,  a  copy 
rigiit"!!r'eiection  thereof  was  read  in  evidence,  and  which  contained  the  following 
was  gone,  and  clauscs  I  *'  I  give  to  my  daughter  Eytie  Vosburgh,  wife  of  Martin 
e^ided**by  her  Vosburgh,  the  housc  in  which  she  now  lives,  with  five  morgan 
IS!!*'  *'ir^'*!Jf  ®^  ^*^  ^"^^  '^ » *^^  twenty-five  morgan  of  woodland,  and  twenty- 
40  'ran^m  fivc  morgan  of  pine  wood,  where  she  pleases  to  take  the  same, 
Uw  death  of  the  q^i  of  the  right  of  De  Bruyn^s  patent,  which  I  have  acquired 
by  deed  from  Johannes  Van  Alen,  for  her,  her  heirs  and  assigns, 
forever,"     "  Also,  I  will  that  my  youngest  daughter,  Marycht 
Van  Buren,  shall  have  a  decent  outset,  so  as  her  sister  Eytie  has 
had,  &c.,  and  twenty-five  morgan  of  woodland,  and  twenty-five 
morgan  of  pine  wood,  out  of  the  right  of  De  Bruyn^s  patent 
aforesaid,  to  her,  and  her  heirs  and  assigns,  forever."    The  tes- 
tator gave  to  his  four  sons  equal  shares  of  De  Bruyn's  patent, 
except  what  he  had  before  devised. 

The  plaintiff  read  in  evidence  an  act  passed  the  4th  of  Feh- 
[  *  526  ]  Tuary,  *1794,  confirming  a  division  and  exchange  of  a  certain 
tract  of  land  in  KinderhooTc  granted  to  John  Hendricks  De 
Bruyn.  The  partition  was  made  in  1793,  by  which  lot  No.  I, 
of  the  third  allotment,  and  lot  No.  2,  of  the  first  allotment,  fell 
to  tlie  share  of  Peter  Martin  Van  Buren.  The  plaintiff  also 
gave  in  evidence  articles  of  agreement  made  in  1792,  to  which  the 
defendant  was  a  party,  confirming  the  excban^,  and  author- 
izing the  partition  referred  to  in  the  aboTe-mentioned  act. 

A  written  notice,  dated  the  1st  of  August,  1813,  signed  by 
the  lessor,  was  served  on  the  defendant,  which,  referring  to  the 
will  of  P.  M.  Van  Buren,  and  the  devise  to  his  daughter  Maria, 
stated  that  he,  the  lessor,  as  heir  at  law  of  the  said  Maria,  gave 
notice  that  for  the  remainder  of  the  land,  which  was  still  due 
under  the  said  devise,  he  had  located  upon,  and  chosen  lot 
number  one,  of  the  third  allotment,  and  fifteen  acres  of  the  east- 
ern part  of  that  portion  of  lot  No.  2,  of  the  first  allotmeiit  of 
John  E.  Van  Alen's  division  of  the  said  patent,  &c.,  as  b  now  m 
his,  the  defendant's  possession ;  which  said  lots  No.  1  and  No 
432 


OP  THE  STATE  OF  NEW-YORK.  526 

8,  upon  the  diirkion  aforesaid,  were  allotted  to  the  heirs  and  NEW-york, 

representatives  of  P,  M.  Van  Buren.  ^^'  ^^*^- 

The  defendant  was  in  possession  of  about  half  of  lot  No.  1,  jackson 

and  of  the  eastern  p€urt  of  lot  No.  2,  on  which  the  .defendant's  v. 

house  stands.                   .  Va5  Bure» 

C.  Van  Akn^  a  witness  for  the  defendant^  testified  that  No.  7, 
of  the  7th  allotnCient  of  De  Bruyn^s  patent,  fell  to  the  share  of 
Peter  Martin  Van  Buren^  containing  290  acres.  That  the  les- 
sor of  the  plaintiff,  in  1794|  after  John  E^  Van  AkvUz  survey, 
made  a  location  on  51  acres  lying  west  of  the  Albany  road,  as 
heir  of  his  mother,  according  to  the  will  of  P.  M.  Van  Bu'reny 
by  cutting  a  possessiba'  fence  around  it,  and  declaring  that  he 
took  it  under  the  will ;  and  the  witness  purchased  25  ^  acres  of 
this  lot  of  the  lessor,  which  he.held  under  that  title ;  aud  the  resi- 
due was  held  by  other  purchasers,  from  the  heirs  of  JP.  M.  Van 
Buren.  The  witness  had  contracted  to  purchase  of  the  lessor  the 
whole  of  the  51  acres,  but  got  a  deed  for  one  half  only ;  the 
other  half  being  in  possession  of  persons  claiming  under  the  heirs 
of  P.  M.  Van  Buren^  who  refused  to  let  him  have  it.  This  wt^s 
considered  pine  land.  The  lessor  got  his  oak  land  in  another 
part  of  the  patent.  The  witness  advised  the  lessor,  as  his  loca- 
Hion  was  resisted  by  the  possessors,  to  give  it  up.  The  lessor, 
accordingly,  gave  it  up,  and  said  he  would  locate  elsewhere,  on 
.a  lot  lying  east  of  the  post  road.  The  land  in  the  possession  [  •  527  ] 
of  the  defendant  was  conmdered  by.  some  of  the  witnesses  as 
oak  land,  and  by  others  consisting  of  oak  and  pine  land. 

A  verdict  was  taken  for  the-  plaintiff,  by  consent,  subject  to 
the  opinion  of  the  Court  on. a  case  agreed  upon  containing  the 
facts  above  stated^  .        . 

■ 

Van  Veckten,  for  the  plaintiff,  contended  that  the  right  of 
election  given  to  Maria  Van  J^uren,  descended  to  her  heirs,  and 
mighl,  therefore,  be  exerei^  by  the  lessor  of  the  plaintlff.f.        359  ^asiT*  sS 

,  9SS.     Eiction. 

Van  Buren,  (attorney-general,)  contra,  insisted  that  the  right  ^)  ^O^  (^ 
of  election  must  be  exercised  in  the  lifetime  of  the  devisee  or  a.  Moore,  69\. 
grantee,  and  was  not  descendible.]:  That  it  would  be  against  ^jSid!^^'  ^^^' 
justice  and  good  policy  to  allow  it  to  be  exercised  after  a  lapse  ^  2  Co,  37. 
•of  near  a  century  from  the  death  of  the  testator.  He  relied  on  Dyer,  W7.  An- 
the  case  of  Vandenbergh  v.  Van  Bergen^^  a^  in  point.  ■  j^'  "'  ^^' 


Van  Veehteny  in  reply,  said,  that  the  devise  ought  to  be  carried 
into  efiect,  so  far  as  it  Could  be  done  consistently  with  the  rules 
of  law.  The  testator  clearly  showed  his  inteption  that  the  in- 
terest devised  should  vest ;  tod,  if  so,  it  was  a  descendible  in- 
terest. The  devise  was  to  AT.,  and  her  heirs  and  assigns. 
There  was  no  limitation  as  to  the  person  who  was  to  make  it; 
and  the  cases  cited  to  show  that  the  right  of  election  must  be 
exercised  in  the  lifetime  of  the  person  tO)  whom  it  was  given, 
were  not  ap|dicable.    Beside^,  it  w^  in  the  power  of  the  ad- 
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NEW-YORK,  verse  party  to  quicken  the  exercise  of  the  right  of  electkn,  ds 
^^^^JJ51^  ^^^^  ^  ^®  lessor  was  in  a  situation  to  make  it. 

V. Yates,  J.,  defivered  the  opinion  of  tlie  Court.    The  deviso 

"^  to  Maryc/u  was  intended^  by  the  testjitor^  to  be  the  same  (as  to 

the  right  of  election)  with  the  one  to  his  daughter  Eytte^  and 
must  be  governed  by  the  same  legal  priijdples.  She  had  a 
right,  then,  to  locate  the  twenty-five  morgan  of  pine  wood  land 
where  she  pleased ;  and,  until  the  location  had  been  made  bj 
her,  the  lands  thus  devised  in  severalty  could  not  be  distin- 

Siished,  or  taken  from  the  residue,  owned  by  the  testator  io 
e  Bruyn^$  patent ;  and  it  remained  wholly  uncertain  to  what 
part  of  them  she  would  have  this  right  in  severalty,  or  to  which 
part  such  right  would  attach,  until  the  act  was  consummated  by 
f  •628  ]  •her;  for  this  reason,  no  estate,'  or  interest,  in  any  partici»- 
lar  part  of  those  lands  could  pass  to  her,  presently^  by  the  devise^ 
but  depended  upon  the  previous  act  of  election  to  be  made  by 
her ;  and  she  not  having  thought  proper  to  make  it  in  her  life- 
time,  it  is  important  to  examine  whether  the  right  can  be  ex- 
tended to  her  heirs. 

In  2  Coke's  Rep.  86,  37.  (Heyward's  Case,)  it  is  stated,  diat 
when  nothing  passes  to  the  feoffee,  or  grantee,  before  the  elec- 
tion to  have  one  thing  or  the  other,  then  the  election  ought  to  be 
J  made  in  the  lifetime  of  the  parties,  and  the  heir,  orexecutofy 
cannot  msdce  the  election ;  and  BuUocJc^s  Case  of  10  EUz.  281. 
is  there  cited  from  Moore,  81.,  in  which  it  is  stated,  that  if  tlie 
heir  of  the  feofTee  should  make  the  election  j  he  would  be  in  as 
a  purchaser ;  for  nothing  passes  to  the  feoffee  before  election; 
and  by  the  law,  he  cannot  be  a  purchaser,  for  then  the  words 
(his  heirs)  were  words  of  limitation. 

The  case  of  Vtmdenbtrgh  v.  f^an  Bergen  (ante,  212.)  is,  m 
some  measure,  applicable  to  this.  There  the  defendant,  under 
a  deed  for  certain  lands  in  Coxsackie  patent,  with  full  liberty 
and  license  to  erect  and  build  a  mill  on  any  place  at  or  on  the 
Coxsackie  creek,  with  liberty  of  ground  and  stream  of  water, 
claimed  the  right  of  overflowing  the  plaintiff's  land,*  which  was 
held  by  the  grantor,  at  the  date  of  the  defendant's  deed ;  this 
Court  decided,  that  though  the  grantee,  in  his  lifetime,  would 
have  had  a  right  to  erect  a  mill  on  the  creek,  and  to  have  over- 
flowed, so  far  as  was  reasonable  and  necessary,  the  land  of  the 
!>laintiff,  adjacent  to  the  creek,  which  land  had  been  purchased 
rom  the  defendant's  grantor,  subsequent  to  the  date  of  his  deed, 
yet,  not  having  elected  to  erect  the  mill  in  his  lifetime,  the  right 
became  extinct  at  his  death.  So  here  the  right  was  potential, 
and  rested  entirely  upon  the  location  and  election  to  be  made 
by  the  devisee.  She  was  not  vested  in  her  lifetime  with  the  tide 
to  any  particular  parcel.  By  virtue  of  the  will,  her  election  and 
location  were  necessary  to  consummate  the  title,  and,  she  never 
having  designated  the  land,  the  exercise  of  the  tight,  by  the 
heir,  is  gone,  particularly  as  the  tlaira  is  interjposed  upwiurda  of 
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forty  years  aftei;  the  death  of  the  ancestor.    But  this  need  not  i^w-york, 
beufffed  in  the  decision  of  the  present  cause;  for,  admitting  ^^j^]^' 
that  me  right  to  elect  waa  not  confined  to  the  ancestor^  and  ^"^^""^ 
that  it  descended  to  the  heir,  there  can  be  no  doiibt  but  that, 
in  this  instance,  the  heir  has,  by  a  pi^mus  election  """of 
other  lands,  extinguished-  all  possible  claim  to  the  premises  in 
question. 

It  a{^>ear8,  by  the  case,  that  in  1794,  the  year  afi(er  JoKn 
E.  Van  Alen^s  survey,  the  lessor  of  the  plaintiff  elected  to  locate 
51  acretr,  or  24  morgan,  at  another  place,  as  heir  of  the  devisee,' 
according  to  the  will ;  that  he  made  an  entry  on  the  land,  and 
cut  a  possession  fence  around  it,  and  actually  sold  25  1-2  acres 

Eircel  of  it,  which  is  now  held  under  that  title ;  but  to  avoid  a 
wsuit  with  persons  claiming  under  other  devisees,' ne  thought 
proper  to  abandon  his  claim  to  the  residue.  If  he  had  any  right 
io  make  his  election,  it  is  extinguished  by  that,  location  as  to 
any  other  lands  owned  by  the  testator.  No  acts  could  be  more 
prominent ;  he  openly  avowed  his  intention,  took  .possession, 
and  sold  part  of  the  land.  He  was,  consequently,  obliged,  there- 
after, to  confine  his  claim,  under  the  devise  to  his  mother,  to 
those  landEl,  and  cannot  now  jresprt  to  other  p^perty  in  the  pat- 
ent belonging  to  the  testator ;  it  would  be  extending  an  unrear 
sonable  latitude  to  the  exercise  of  a  right  of  this  descnption ;  an<i, 
in  its  consequences,  would  be  attended  with  fraud  and  injustice 
to  bona  fide  purchasers.  The.  election  thus  made  by  the  heir, 
theref<H^,  independent  of  the  reasons  before  assigned,  is  suffi- 
cient to -entitle  the  defendant  to  judgment      . 

Judgment  for  the  defendants ! 


HiNMAN  against  Brees,  sheriffi  &c. 

THIS  was  an  action  of  debt  iot  an  escape,  brought  against  inaiiaetiMof 
the  defendant,  -sheriff  of  Rensselaer  county.  The  cause  was  Aeri/^^tiM 
tried  before  Mr.  Justice  i^dncer,  at  the  Bens^elaer  circuit,  in  e»cap«  of  a  pnt- 
June  last.  It  was  admitted  that  the  plaintifr  bad  obtained  a  JJS  on°a  2.^".^ 
regular  judgment  a^inst  William  Le  Harrow;  in  the  Court  of  f^"i^^^^ 
Common  Pleas  of  Mensselder,  in  August^  1815,  for  21&.  dollars  ilh^theiswior 
*35  cents ;  and  the  defendant  was  called  upon^  at  the  trial,  to      [  *  530  J 

oftheexecatioA 
its  defirrrj.  to  the  •beriff,  and  the  arrest  of  the  party  theredn ;  the  defendant  havmr  neglected  to  rettra 
and  6]e  (he  ta.  ta.,  and  haTiag^  refised  to  produee  it  at  the  trial,  (hoogfa  dae  optioe^ibr  tEat  purpote,  had  been 
given  to  ham  beme  trial. 


It  19  the  daijr  of  the  tberiff  to  return  a  writ  withoot  a  rale  of  Court  for  that  purpose ;  and  be  caaiiot  aTaii 
him.'^elf  of  his  nejHect  of  duty,  to  defeat  the  |daiatiff'f  aclion.  (a) 

Vnare,  on  a  jodement  in  a  bailable  actian,'a  ca.  so,  is  issued  without  n  Ji  /a.  havinp  been  prerioaslj 
issuedfiand  returned  tuiUa  bona,  pursuant  to  the  statute,  (he  sheriflT,  m  an  aeUoa  against  ium  fi>r  an  asoape, 
cannot  avail  bimselfof  the  irre^laritv ;  bbt  appUeaiJon  nnst  bo  nnde  to  the' Court,  Io  set  aside  the  oa.  so., 
oo  the  ntiand  of  such  anrenlarity.  (M 


{a)  Vide  Wtlsany.  Gale,  4  WetMPf^  Rep.  GO.    JkfgertmdM,  CnMm,lMLSH.     Cforhamy,  ChU,l 
Cow,  Mep.  73d.    ilnMtnMw*  v.  Oturow.  6  Jmd.  466. 

J^)  &oUv.  Qhma,mipn,rm.     Ana  v.  Codt,  1  CotoM,  509.  aee.    y)d»  VkfkJI  Btattt  r,Jtnkiiu,\9 
wOntt^.  Kept  906; 
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MEW-YORK,  produce  the  ca.  sa.  issued  on  the  judgment,  which  was  stated 
Oct  1816.  jjqi  ^  jjj^yg  Ij^h  returned  by  the  defendant,  but  was  still  in  his 
HivMAv      possession,  due  notice  having  been  given  to  the  defendant  to 

T.  produce  the  writ.    The  defendant's  counsel  refu^g  to  produce 

Buxf.      ^g  ^^  ,^^^  ^jj^  plaintiff  oflered  parol  evidence  to  prove  the 

issuing  of  the  wnt,  and  the  arrest  of  Le  Barrow  thereon ;  the 

evidence  was  objected  to,  on  the  ^ound  that  the  ca,  ia.  wms 

*  matter  of  record,  and  the  return  of  it  might  have  been  enforced 

by  a  rule  of  Court.  The  judge  overruled  the  objection ;  and  a 
witness  for  the  plaintiff  testified  that,  on  the  day  preceding  the 
trial,  the  defendant's  counsel  showed  him  the  ca.  sa.,  which 
was  endorsed  as  having  been  received  by  the  defendant  the  3d 
of  November,  1815 ;  and  that  one  of  the  'deputies  of  the  defend- 
ant told  the  witness,  the  next  day,  that  the  plaintiff  delivered 
the  ca.  sa,  to  him,  on  the  3d  of  November,  1815,  to  be  execu- 
ted ;  and  that,  on  the  same  day,  he,  the  deputy  sheriff,  arrested 
Le  Barrow,  by  virtue  of  the  w^it,  but  who,  afterwards,  on  the 
evening  of  that  day,  made  his  escape.  The  writ  was  dated  the 
2d  of  September,  and  returnable  the  last  Mhnday  of  November, 
1815. 

The  defendant  then  offered  to  prove  that  the  action  on  which 
t^e  judgment  was  obtained  against  Le  Barrow  was  a  bailable 
actioUi  and  that  special  bail  was,  in  fact,  put  ih,'  tod  no  excep- 
tion made  to  its  Sufficiency;  that  the  plaintiff,  before  issuing 
the  ca.  $a.,  had  sued  out  and  delivered  to  the  defendant  a^.  fa., 
on  the  same  judgment;  dated  the  2d  of  September,  and  return- 
able the  last  3hnday  of  November,  1815,  and  which  was  not 
returned  *'  miUa  bona  "  by  the  defendant,  and  filed  in  the  clerk's 
office,  until  the  last  Monday  of  November,  1815 ;  and  that  no 
other  Ji.  fa.  was  ever  issued  on  that  iudgment,  but  1>oth  of  the 
said  writs  were  in  the  possession  of  the  defendant  at  the  same 
time.  This  evidenqe  was  objected  to  by  the  plaintiff's  counsel, 
«  .   and  overruled  by  the  judge,  and  the  jury,  under  his  direction, 

^ound  a  verdict  for  the  plaintiff. 

A  motion  was  made  foT  a  new  trial,  on  the  part  of  the  de- 
fendant, whiph  was  submitted  to  the  Court  without  argument,  on 
a  case  as  above  stated. 

Per  Curiam.  This  is  an  action  of  debt  against  the  defendant, 
for  the  escape  of  a  prisoner  in  his  custody,  on  a  ca.  sa. ;  and 
1*531]  *the  questions  which  are  presented  by  the  case  relate  to  the 
sufficiency  of  the  proof  of  the  execution,  and  whether  it  was 
regularly  issued  or  not.  Notice  to  produce  the  execution  on 
the  trial  had  been  duly  given,  but  it  was  not  produced  -,  and 
whether  secondary  evidence,  of  the  existence  of  the  execution 
was  admis^ble,  was  one  question  a^tated  upon  the  trial.  It 
was  stated  by  the  defendant's  counsel,  that  the  execution  bad 
not  been  returned,  but  was  still  in  the  defendant's  possession. 
But  parol  proof  of  it  was  objected  to,  because  the  sheriff  should 
have  been  ruled  to  return  it,  and  the  execution  itself,  or  an  ex- 
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emplifioUion  of  it,  produced.    The  objection  was  properly  over-  New-YOfiX. 
roledy  and  the  parol  proof  established  the  issuing  of  the.execu-  ^^JI^^^^Sl.' 
tion  and  its  oontenits.    There  is  no  doubt  but  the  sherilBf  might      j^cxsov 
have  been  ruled  to  return  the  execution*     It  was  bis  dutjr  to  r, 

have  done  this  without  being  ruled,  and  he  ought  not  to  be  per*       MoTxa. 
nulted  to  avail  hin»e)f  of  hi9  own  neglect  of  duty,  to  defeat  the 
plaintiff's  action,  on  a  n^iere.  technical  objection. 

The  irregularity  compUmed  of  is,  th^t.  the  ca.  sa*  was  issued 
before  akiy  Ji.  fa.  had  been  returned  nulla  bona^  Uccording  to 
the  statute,  special  bail  having  been  required  in  the  ori^nal 
action.  Admitting  the  irregularity,  it  was  an  objection  which 
the  sheriff  could  not  avail  himself  of  in  this  coUateral  way;  but 
application  should  have  been  made  to  the  Court  to  set  aside  the 
execution. 

The  motion  for  a  new  trial  must,  accordingly,  be  denied. 

. 

New  trial  refused. 


••."-•••i»" 


Jackson,  ex  dem.  Peter  HAKtiEK  and  othersy  (Igaind 

Mover. 

•r 

THIS  was  an  action  of  ejectment,  tried  at  the  Montgomery  jn.devised  at 
<iTcmty  Atiffust  29th,  1815,  before  Mr.  Justice  Yaies.  ¥°^=  .   'J^ 

The  premises  m  question  were  16  or  90  acres  of  land,  and  a  qwmth  to  mj 
dwelling-house  thereon,  in  Minden.  The  lessors  of  the  plain-  J?*',;^5rm«i 
tiff  are  six  of  the  heirs  at  law  of  John  Henry  JMoyer,  deceased,  which  I  now 
^^d  the  defendant  j  John  henry  JIfoyer,  is  the  other  heir.  John  [  *  532  ] 
Henry  Moyer  died,  seised  of  the  premises,  in  1810,  having  pre-  live, &«.. grant- 
viously  made  his  wUl,  dated  the  28th  of  Aurusty  1810,  by  which  J^^°*p^5;^" 
he  devised  as  follows :  '^  I  give  and  befpieatn  unto  my  son,  John  and^  leveni 
Henry y  my  farm,  on  which  I  now  live,  and  being  in  the  town  ^SmI^i^^ 
of  Jmnden,  (&c.,  containing  209  acres  of  land,  be<2iesaiiie  more  about  16  aerw, 
or  less,  adjoining  lands  of  Henru  iMbyer,  Johannes  MUUr,BnA  ho^^dieilm] 
others,  granted  to  me  by  several  peisons,  and  several  lots,  to-  not  a^joininr 
gether  with  all  the  buildings  and  improvements  thereon,  to  have  ^^hllibM 
and  to  hold  the  same  to  htm,  to  his  nc&rs  and  Assigns  forever."     let  out  formuiy 

After  the  death  of  the  testator,  the  defendant  let  the  premises  ^^'^  ^ 
in  question  on  shares.    The  premises  ace  separated  ^m  the  «uictiot,didnot 
farm  by  two  lots  belonging  to  other  persons,  except  in  one  part,  SS^to^/l^H.*^ 
where  it  is  separated  by  a  small  lot  belonging  to  Jacob  Kellar; 
and  at  this  place,  being  the  nearest  to  the  farm,  the  distance 
from  it  is  half  a  mile.     The  testator  did  not  work  the  premises, 
us  his  homestead.     The  dwelling-house  was  built  by  the  defend- 
ant, who  had  the  control  of  the  old  farm,  and  the  premises,  for 
several  years  previous  to  his  father^s  death. 

Henry  Keliary  a  witness,  testified,  that  the  testator  had  not 
used  the  premises  in  question,  as  part  of  his  farm,  but  that  they 
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NEW-YORK,  had  been  let  out  for  about /br^y  years,  and  did  not^  in  any  portf 
Oct  1816.      adjoin  the  farm. 

Jacksoh  ^  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 

V.  of  the  Court,  on  a  case  containing  the  fects  above  stated^ 

HOTKR. 

Ford,  for  the  plaintiff,  contended,  that  the  premises  in  ques- 
tion formed  no  part  of  the  testators  farm,  but  were  a  separate 
and  distinct  part  of  his  estate,  and  he  relied  on  the  case  of  Jack- 
t  11   Mm.  soiiy  ex  dem.  Van  Vechten,  v.  jSb7/,t  as  in  point  to  show  that 
•^  *»!•         they  did  not  pass  by  the  devise  to  the  defendant. 

Campbell^  contra,  insisted,  that  as  the  testator  had  described 
his /arm  as  consisting  of  several  and  distinct  parcels,  the  words 
of  the  devise  were  large  enough  to  include   the  premises  in 

Siestion ;  and  that  the  evidence  showed  that  they  w^re  under . 
e  control  and  direction  of  the  defendant,  in  the  lifetime  of  his 
father,  in  the  same  manner  as  the  homestead,  and  were,  there- 
fore, to  be  deemed  parcel  of  tfaeyanii. 

[  *  533  ]  *Per  Curiam.    The  lessors  of  the  plaintiff  are  six  of  the  heiin 

at  law  of  John  Henry  Moyer,  deceased,  and  the  defendant  ia 
the  only  remaining  heir.  II  is  admitted  that  John  Henry  Moyer 
died  seised  of  the  premises  in  question.  The  lessors  cli^,  as 
his  heirs  at  law,  six  sevenths  of  the  premises  in  question,  and 
the  defendant  claims  the  whole,  under  the  will  of  John  Henry 
Mayer;  and  the  only  question  is,  whether  the  devise,  to  the  de- 
fendant extends  to  the  premises.  The  words  of  the  devise  are, 
^'  I  sive  and  bequeath  unto  my  son,  John  Henry y  my  farm,  where- 
an  fnoiff  live,''  &c.  The  premises,  as  appears  by  the  testimony, 
are  about  15  or  .20  acres  of  land,  with  a  dwelling-house  thereon, 
separate,  and  apart  from  the  fiucm  of  the  testator  which  he  oc- 
cupied, and  not  used  by  him  as  a  part  of  the  farm,  but  had,  for 
40  years,  been  let  out  as  a  separate  and  distinct  lot.  Under 
these  dreumstances  the  premises  could  in  no  sense  be  consid- 
eted  a  part  of  the  farm  wheieon  the  testator  lived,  and,  of  course, 
not  embraced  by  the  devise.  This  is  a  case  very  analogous  to 
that  of  Jackwn  v.  &lly  (1 1  Johns,  Rep,  201 .)  and  the  principles 
then  settled  must  govern  the.  present  decision.  The  plaintiff 
must  have  judgment  for  six  sevenths  of  the  premises. 

Judgment  accordingly. 
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MEW*YOBK, 

Jackson,  ex  (2ei}^.- Spencer,  against  Jl.  Benedict^   v.^^i^321^ 

THIS  was  an  action  of  ejectment  for  lot  No-  7,  in  Fabtusy  set      J^*«J»»"» 
down  to  be  tried  at  the  Onondaga  circuit,  in  June,  1816,  and    Bbnwict 
the  facts  being  agreed  to  jbj  th^  parUes,  the  following  case  wag     p^^dmr  Ui« 
submitted  tb  the  Court.  ,  unprisomneot 

Ebenezer'  Bebe^,  on  the  9th  of  July,  1814,  recovered  judg-  f  **1?*^!;'2" 
ment  m  this  Court,  agamst  Gilbert  ISenedict,  to  whom  the  pren)-'  er  craditor  ob- 
ises  in  question  belonged ;  and  who^  on  the  22d  July,  1814,  was  ^^  ^m^\ 
imprisoned  on  a  ca*  $a.  issued  on  that  judgment,  returnable  *in  [  *  534  ] 
August  term,  1814,  During  the  time  he  w^  so  imprisoned,  bim,  on  which  a 
Samuel  S.  Baldwin  recovered  a  judgment  against  him,  in  the  "^JiJ^i^ts- 
Onondaga  common  pleas,  on  the  Jl8th  of  October,  1814,  on  tateoftbedebi- 
which  judgment  Baldwin  issued  a  ji.  fa.,  by  virtue  of  which  the  JJiJf  b^J^,^ 
premises  in  question  were  sold,  and  conveyed  by  the  sheriff  to  iff.  T^e  debtor 
Laac  Howell,  under  whom  the  defendant  clmmed. .  The  deed  ^^^T^^l 
of  the  sheriflf  was  dated  the  13th  iUarcA,  1815.  On  the  29th  char^  from 
of  May,  1816,  Gilbert  Benedict  was  discharged  from  his  impris-  'Z^^^}„ 
onment  on  the  suit  of  Bebee,  by  the  Court  of  Cx>mmon  Pleas  of  tJu  rduf  of, 
Onondaga  county,  pursuant  to  an  act  entitled  "  an  act  for  the  re-  jJ^Jj^tw 

prUm 
their 

OD  his  ejectment,  tested  the  13th'of  Jl£iy>  returnable  in  Augitst,  948.)  a '}.  fk. 


,r  ;    r'^     ^VMM  V  ,  |ftMa<««^.  fci^  »«.  «^..^»».»^v.      <»«  ^^o  *'«'*  ^^  *^--  tptet  to  the  tm. 

lief  of  debtors  with  respect  to  the  imprisonment  of  their  persons,    priMomnent  of 
passed  the  9th  of  ^j?re7,'J8i3.  (a)    Bebee  then  issued  aj«./a.  ^jf  ^^^ 


1815,  against  the  property  of  Benedict;  and  the  premises  in  JJJ*  fiJJ[**jud^ 
question  were  levied  on  and  sold  by  the  sheriff,  by  virtue  of  the  ment^aecordin^ 
ji.  fa.,  to  the  lessor  of  the  plaintiff,  and  a  deed  to  him  was  exe-  S^^^'SS!'*^ 
cuted  by  the  sheriff  on  the  7th  oi  September,  1815,  was  Md  that 

The  only  question  was,  whether  the  sale  of  the  premises  in  ^t '* |IidSL2lt 
question,  under  the  judgment  in  favor  of  Baldwin,  was  good  as  was  suspendMi 
against  the  lessor  of  the  plaintiff;  and  it  was  agreed,  that  if  the  ^2S^t  ^ 
Coiirt  should  be  of  opinion  that  it  was  good,  a  judgment  of  non*  the  debtor,  o« 
suit  should  be  entered,  otherwise,  a  judgment  was  to  be  given  JJt^Je^ww'l 
for  the  plaintiff.  ecutkm    could 

The  cause  was  submitted  to  the  Court  without  argument.        toM^imTiS^ 

ted,  or  right  ac- 

Fer   Curiam.    Both  parties   claim  title  to  the  premises  in  3S^**SfSJ' 
question,  under  judgments  against  Gilbert  Benedict,  in  whom  prisoomeDijand 
the  title  is  admitted  to  have  been  duly  vested.     The  judgment  ^^^"^^^ 
under  which  the  lessor  of  the  plaintiff  claims  was  first  docketed ;  ineiit2ras.there* 
and  admittinff  that,  in  ord'mary  cases  between  judgment  credit-  ^'•' «****- 
ors,  this  would  give  it  priority,  yet,  under  the  circumstances  of 
this  case,  it  must  be  postponed,  and  preference  given  to  the 
second  judgment.     On  the  first  judgment,  which  was  obtained 
in  this  Court,  a  ea.  $a.  was  issued,  and  the  defendant,  Gilbert 

stai 
so 

I  dCfC,         -    ^    , ,  ,  -  -  „   , 

execution,  dcc./for  this  said  debt,  ice,,  against  the  estate,  &c.,  in  the  same  mannei  and 
(bnn  as  if  such  person  bad  rwvtt  been  confined  for  the  same." 

t  9  JL  5.30. 

439 


534  CASES  IN  THE  SUPREME  COURT. 

NCW*YORK,  Benedict,  was  arrested  and  imprisoned  thereon.     Whilst  he  was 
Oct  1816.     gQ  ini}Hisoned^  a^.  fa*  was  issued  on.  the  second  judgment, 

^*^^^^^^^  which  •was  obtained  in  the  Onondaga  common  pleas ;  and  the 

V.  premises  in  question  levied  upon  and  sold,  and  a  deed  giren 

BuxDicT.    Jjy  ^Q  sheriff  to  Isaac  Howell^  under  whom  the  defendant  claims. 

[  *  535  ]  Gilbert  Benedict,  having  been  discharged  from  imprisonment^ 
under  the  act  relative  to  the  imprisonment  of  the  person,  a^. 
fa,  was  taken  out  on  the  first  judgment,  and  the  premises  again 
Sold  by  the  sheriff,  and  purchased  by  the  lessor  of  the  plaintiff. 
From  these  facts,  it  appears  that  the  plaintiff,  in  whose  favor  the 
first  judgment  was  obtained,  had  made  his  election  as  to  his  ex- 
ecution ;  and  having  taken  the  body  of  the  defendant,  he  could 
not  afterwards  have  recourse  to  his  property,  except  in  the 
special  cases  provided  for  by  the  statute,  as  wtiere  the  defend* 
ant  dies  in  prison,  or  where  he  is  discharged  under  the  statute 
as  was  the  case  here.  But  these  are  contingencies  which  may 
never  occur,  and  it  would  be  extremely  unjust  to  continue  the 
lien  on  the  property  after  the  body  has  been  taken  in  execution. 
It  would,  in  eilect,  be  ^vinff  to  a  ca.  ta.  an  operation  upon  the 
land,  as  well  as  the  boay  of  the  defendant.  Taking  the  body 
in  execution  is  a  discharge  of  the  judgment  except  where  other- 
wise provided  by  statute,  and  the  imprisonment  of  the  person 
must  be  a  suspension  of  the  lien.  The  defendant  in  such  case 
would  have  a  right  to  sell  his  property,  either  real  or  personal ; 
and  the  execution,  allowed  by  the  statute  to  be  taken  out,  after 
the  discharge,  against  his  property,  cannot  claim  priority  to  any 
Cen  created,  or  rieht  acquired,  by  others,  during  the  imprison* 
ment  of  the  defendant.  Judgment  of  nonsuit  must,  accordingly, 
be  entered,  pursuant  to.  the  stipulation  in  the  case. 

Judgment  of  noQsuit. 
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€ouvt  tot  tttt  a^otxtttion  of  ^vvovu^ 


IN   FEBRUAUT,  MARCH,^  AND   APRlLy    1810^ 


iltk't. 


Jaoksok,  ex  deml  Brockholst  Litingston,  and  others^ 

plaintiff  in  error, 
against, 
Ann  Delancy  and  Abraham  IIusskll,  defendants  in  error. 

* 

THIS  cause  eame  before  this  Court  on  a  writ  of  error  to  the     x,  in  ittol 
Supreme  Courts    [Set  the  case  reported  1 1  Johns-  Rep.  365. 376- J  ^  h^^ 

several    bonds. 
IB  order  to  secare  the  pnymenit  of  the  same,  exeeated  to  B.  &  mortgage  on  all  his  lands,  m  the  province  or 


A.  A.,  by  his  will,  exeeated  in  1780,  devised  his  estate  to  his  wift,  and,  in  ease  of  her  death  without  dis- 
posing of  the  same  by  grant  or  devise^  be  devised  it  over  lo  his  daughter  D,  In  1188,  the  jadcment  against 
A.  was  revived  by  the  executors  of  B.,  and  a  scire  fitiat  was  directed  to  the  heirs  of  A.,  wno  were  sum- 
monedy  but  not  to  the  wife  of  jI.^  the  tenant  tor  Jife,  who  was  not  summoned,  and  execution  was  is8U«i 
thereon,  and  the  laAds  of  A,  sold,  and  pwrebased  by  C,  who  bad  married  one  of  the  daAgbters  and  devisees 
of  B.f  and  conveyed  tb  hinf,  who  took  possession  of  the  premises  in  question,  under  that  4eed ;  which,  how- 


her  daughter  X>.,  U  toot  fuU,  m  an  action  of  <jectmeBt  on  the  demise  of  JD.,  and  her  trastees,  against  persons 
elaimtnr  under  €.,  thai  C  had  a  right  of  entry  nnder  the  will  of  J9.,  as  devisee  of  the  mortgage,  which 
passed  by  the  general  words  of  the  will,  such  appearing  to  be  the  intention  of  the  lestalrix,  ana  that  the 
defi^ndants  cotjd  set  it  up  as  an  ontstanding  title  to  defeat  the  plaintiff's  a^lioa. 

A  scire  ficuu,  to' revive  a  indgMest,  inegniachr  isioed,  or  an  eaeention  issued  after  a  year  and  a  day, 
without  sctre  fa/doMy  is  veidable  mily,  said  cannot  be  called  in  onestion,  in  a  collateral  action,  so  as  to  de- 
feat the  title  of  a  purchaser  under  the  execution ;  and  it  seems,  tnat,  after  the  lapse  of  twenty  years,  it  cannot 
be  avoided  on  a  direct  applicalion  for  that  purpose,  (a) 

In  a  sheriff's  deed,  noinmg  will  pass  under  a  general  clanse  of  "all  othtr  the  la$^,  4«.,  o/ik€  defendant.** 

In  a  sheriff's  deed,  the  land  sou  must  be  described  with  i^asenable  certabty,  and  he  can  sefi  nothing 
under  an  executiou  which  the  creditor  eannot  enable  him  so  to  deserilie.  (b) 

In  a  devise  of  all  the  real  and  penonal  ertate  of  the  testator,  and  if  the  devisee  should  die  without  dispocmr 
of  it,  .then  to  D,,  this  subsequent  limitatioa  is  void  s  because  the  first  devisee  took  a  fee  by  virtue  of  the  wore 
estate,  and  because  the  subsequent  limitatioa  was  rapognant  to  the  power  given  to  the  first  devisee.  j(c) 

Whera  a  person  enters  upon  land  without  title,  and  the  tenants  surrender  their  possessions,  and  aUcm  to 
him,  this  is  not  a  disseisin  or  ouster,  and  the  attornment  u  void^  J3uch  entry  and'  allorftment  are  not  the 
eommencement  of  an  adverse  possession.  («f) 

Trust  estate^  under  which  is  included  the  interest  of  a  mortgagee,  who,  until  foreclosure,  is  a  trustee  for 
the  mortgagor,  will  pass  under  general  words  in  the  will  relating  to  the  realty,  unless  it  can  be  colleeted 
irom  the  expressions  in  the  will,  or  the  purp<Met  and  ol^ts  of  Che  testator,  that  nia  intention  was  otherwise. 

The  14th  section  of  the  act  concerning  casts  (1  JV.  A.  L.  346.)  giving  dcmblf. costs  on  the  affirmance  of  a 
judgment  on  error,  applies  onl;r  Where  the  writ  of  error  is  brou^t  by  Uie  defendant  in  the  Court  below.  If 
the  plaindff  below  Imngs  a  wnt  of  error,  and,the  judgment  is  uiraied^  he  is  Entitled  to  single  costs  only. 

(a)  Ace.  Jackson  v.  iCdMw,  IS  Johns^  Rsp.  KTf.  ^  bnt  tee  Woodcock  v.  Bennei,  1  Camm,  711. 

(b)  Supra,  91 

(r)  Jackson  v.  Robins,  Ifi  Johns.  Rep.  169.    ST.  C.  16  Jd.  UffJ, 

(d)  VMe  Jackson  v.  Brinks  6  Coso.  Rep,  483.   *Jackaon  v.  Brtuk,  90  Johu,  JBqk  U    Joma  T.  Clani 
iU.51.    J^itjon  V.  Amu,  5  Coioen,  123.    CZopp  v.  fXroeM^gAmn^  9  ^  530. 
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IN  ERROR.      *The  action  was  for  the  reoovery  of  certain  iands  in  PlatiekiU, 
ALBANY  "  ^  ^®  county  of  Ulster,    The  following  facts  were  found  by  tlie 

Febniaf7,i8i6.  special  vcrdict*     WiUiam  AltxantUr^  commonly  called  Liord 

^'*^^^'^^*^*^  Stirling^  in  his  lifetime,  was  seised  of  a  tract  of  land,  supposed 
JACK80V  ^^  contain  1,000  acres,  situate  in  Plattekilly  of  which  the  prem- 
Dk  Lavct.  ises  in  question  are  a  part ;  and,  being  fto  seised,  he  executed 
to  Ann  Waddellj  of  the  city  of  New-xorJc,  a  mortgage,  dated 
the  2d  of  December,  1770,  reciting  several  debts  ^fie  io  her,  <tc., 
amounting  to  5,043/.  16«.,  for  securing  which  he  mortgaged 
certain  lands  in  Ortinge  eennU^,  West  Cbet^er. county,  and  in 
the  counties  of  Albany  and  Ulster^  <<  and  all  other  the  lands^ 
tenements,  and  hereditaments,  brionging  to  the  said  IVUliam^ 
Earl  of  Stirling  J  within  the  province  of  New-  York"  The  tract 
of  1,000  acres,  including  the  premises  in  question,  was  not  one 
of  the  parcels  particularly  described,  but  passed  under  the  gen- 
eral description  above  mentioned,  of  all  the  other  lands,  &c 
Ann  fVaddell,  in  January  term,  1771,  obtained  a  judgment  in 
the  Supreme  Court  on  two  of  the  bonds  recited  in  the  mortgage, 
which  was  sogned  and  docketed  the  21  si  of  ATarcA,  1771. 
AnnWaddell  died  som^  time  in  the  year  177Q,'  having  madft 
her  will,  dated  the  29th  of  Marck,  1773,  in  which  she  directs 
her  executors,  among  other  things,  to  coUect  ^'  all  outstai^ng 

•  debts  of  every  kind,  and  these,  with  all  the  rest  of  her  estate  in 

the  Hardenburgh  patent,  and  elsewhere.,  whatsoever  and  where- 
.  .  fioevery  to  be  turned  into  money,  and  equally  distributed  among 
her  five  children,  share  .and  share  alike,  who  were  to  be  tenants 
in  common^  in  fee  of  the  realty,  until  such  sale  and.  distribution 
be  made."  '  In  April,  1775^  the  executors  of  ^nn  WaddeUre' 
vived  the  judgment  by  scire  facias,  in  the  Supreme  Court', 
against  Lord  Girling.  And  after  the  death  of  Lord  Stirling^ 
in  the  October  vacation,  in  the  year  1787,  the  executors  of  Ann 
Waddell  sued  out  a  scire  facias  on  the  judgment  against  the 
heirs  and  terr^tenants  of  Lord  Stirling,  on  which  Robert  tVatts, 
and  Mary,  his  wife,  and  Catharine  Duer,  the  heirs  of  Lord 
Stirling,  were  summoned ;  and  in  January  term,  1788,  judg- 
ment passed  against  them  on  the  scire  facias,  by  default*  This 
writ  of  scire  facias  was  directed  to  the  sherin  of  the  city  and 
county  of  JVctr-  York,  and  commai;ided  him  "  to  give  notice  la 
the  heirs  of  the  said  WiUiam,  Earl  of  Stirling,  and,  also,  to  ton* 
ants  of  all  the  lands  and  tenements  in  his  bailiwick,  which  were 
.  of  the  said  ^Villiam,  Earl  of  Stirling,  on  the  26th  of  June,  1771  ; " 

[  *  539J  and  the  sheriff  ♦returned  that  he  had  "  made  known  unto  Robert 
Watts,  and  Mary,  his  wife,  and  Catharine  Duer,  which  said  Mary 
and  Catharine  are  daughters  and  heiresses  of  the  said  Willinm, 
Earl  of  Stirling,  deceased,  that  they  shtHiId  be,"  &c. ;  and, 
further,  "  that  there  Were  no  Other  heir  or  heirs  of  the  said  ffiU 
liam,  Elarl  of  StirKng ;  nor  were  there  any  other  tenants,  or 
tenant,  of  any  lands  or  tenement  which  were -of  the  said  fVil' 
liam,  Earl  of  Stirling,  oa  the  day^th^  said  judgment  was  ren- 
.  deced,  or  over  after,  in  his  bailiwick,"  &jo* 
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A  iesiatumjieri  facias  was  issued  on  .the  judgment  so  revived,  m  BRjtOR, 
directed  to  the  sheriff  of  the  county  of  Ulster,  returnable  in  July  Albany  ~ 
term,  17gS-  On  the  10th  pf  June,  J788,  the  sheriff  of  Ulster  February,  isfe 
executed  a  deed  of  conveyance  to  John  Taylor,  of  the  city  of 
New'Yorky  merchant,  which  red  ted  that  lie,  the  sheriff,  dtc.  '*"^' 
had  seized  of  the  lands  and  teneodents  which  were  of  th6  said  ^*  LMior. 
W%lliam,'EiaTl  of  Stirling y  &c.,  in  the  hands  of  Robert  Watts, 
and  Mary,  his  wife,  and  Catharine  Duer,  as  heirs,  &b.,  within 
his  bailiwick,  the  ^vetal  tracts,  pieces  or  parcels  of  lands,  &c., 
thereinafter  mentioned  and  described,  and  the  same  land$  and 
tenements,  &c.,  he  did  separately  expose  to  sale,'  and  did  sell 
and  dispose  o/  the  same,  to  witj  i\x^  first  of  the  said  tracts,  i&c, 
for  50/.,  and  thb  second  of  the  said  tracts,  <&c.,  for  the  sum  of 
50/.,  to  JoKn  Taylor,  betiig  the  highest  bidder,  &c. ;  these  two 
tracts  lyer^  particulariy  described  in  the  deed,  which,  among 
the  property  so  conveyed,  further  stated,  **and,  also,  other  the 
lands,  tenements;  and  hereditaments,  whereof  the  said  William, 
Earl  of  Stirling,  was  peised,  On  the  said  26th  of  June,  1T71,  or 
at  any  time  afteirwards,  within  the  cQunty  of  Ulster,  whether 
held  in  severalty,  or  .in  common  with  others  ;  '*  and  under  this 
general  description  was  included  the  trsict  of  1,000  acres,  con- 
taining the  premises  in  question,  and  which  were  not  otherwise 
or  particularly  mentioned  and  described.  Lord  Stirling  died 
m  the  spring  of  1793,  leaving  two  daughters,  Catharine,  the 
wife  of  Wtlham  DUer,  and  Mary,  the  wife  of  Roberf,  Watts,  his 
heirs  at  law,  havttig,  on  the  29th  of  January,  t780,  made  his 
wl.^  by  which  he  devised  ''all  his  real  and  personal  estate, 
whatsoever,  to  his  wife,  »S?irtfA,  to  hold  the  same  to  her,  her  ex- 
ecutors, administrators,  and  assies;;  but,  in  case'of  her  d^ath, 
without  giving,  deviling,  arid  bequeathing,' by  Will  or  otherwise^ 
or  assigning  the  said  estate,  or  any  part  thereof,  then  lie  devised 
all  such  estate,  or  such  parts  thereof  as  should  ^remain  unsold;  [  *  5<10  ) 
undevised,  &c.,  unto  his  daughter'  Catharine,  to  hold  the  s^e  to 
her,  her  executors,  <tc. ;  and  appointed  his  wife,  and  his  daught^er 
Catharine,  and  her  husband,  Pnlliam  Duer,  executors  of  his  said 
will.  Sarah,  the  wife  of  Lord  Stirling,  died  in  Md^rch^  1805; 
having,  on  the  27th  of'November,  1804,  made  her  will,  by  which, 
after  several  pecuniary  Jegacies,  she  devised  "  all  the  residue  of 
her  estate  whatsoever,  red  and  personal,  in  |>ossession,  or  action, 
to  Brockholst  Jjivingston,  and  Matthew  ClarJcson,  afad.  the  sur* 
vivbr,  in  trust,  for  the  sepawtte  use  of  her  daughter  Catharine, 
then  the  wife  of  William  Neilsan,  during  her  hfe,  and  iafter  her 
decease,  to  be  divided  among  her  children ;  and  appointed  the 
persons  so  named  as  trustees,  her  executors;  At  the  time  ot 
the  death  of  Lord '  Stirling,  the  tract  of  J  ,0i90  actes,  of  which 
the  premises  in  question  were  part,  was  possessed  by  Nathem 
^ifer;  and  persons  holding  under  him,  and  was  so  held  and 
possessed  until  the  entry  of  John  'tnylor,  and  th6  attdrhtnent  t6 
him  by  Miller  and  the  persons  holding  under  him:  MiRer  held 
the  possession,  as  tenant  to  Lord  iS^ir/tnf  and  his  representa- 
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IS  ERROR,  tives.    Aim  WaddeU  left  five  cbildreiij  to  wit,  fftlUamy  who  ro< 
ALBANY     ^^^^^  ^  England,  her  eldest  son  and  heir  at  law,  Bienry^  M^^^jh, 

February,  isie^  the  wife  of  the  said  JoAji  Taylor^  Ann^  the  wife  of  JEHeaz^  MU^ 

^'-^^"^^^"^^^^  /er,  and  Sarahy  the  wife  of  Joseph  Taylor,  On  the  2d  of  Jt:6- 
Jacksox  ruajy,  1788,  ffenry  WaddcU  executed  a  convejfance,  reciting 
Ds  Lakct.  the  mortgage  and  judgment  aforesaid  of  .all  l^is  right,  tit«e,  and 
interest  in  Uie  same,  to  John  Taylor;  and  a  similar  conveyance 
was  executed  the  19th  of  Dtctmher^  1809,  by  Eleazer  ACUer,  and 
Ann^  his  wife,  of  all  their  right,  &«.,  to  the  said  John  Taylor; 
and  on  the  25th  of  December^  1809,.  Joseph  Taylor,  and  &frah^ 
his  wife,  executed  a  similar  conveyance,  to  John  Taylor, 

On  the  12th  of  February,  1809,  Samuel  Brewster,  as  attorney 
of  John  TayZor,  authorized  Ichabod  fViliiams  to  take  possession 
of  the  tract  of  1 ,000  acres,  in  Ulster,  and  to  bring  actions,  in 
the  name  of  Taylor,  against  any  person  in  possession*  On  the 
17  th  of  June,  1791,  fViUiam  Clark,  Abraham  Russell,  and  others, 
tenants  in  possession  of  the  land,  by  a  writipg  under  their  hands 
and  seals,  attorned  to  John  Taylor,  since  which  time  the  said  tract 
has  been  held  under  John  Taylor  and  his  heirs.  On  the  1st  of 
March,  1805,  Nathan  ABUer  executed  a  lease  of  the  premises 

[  *  541  ]      in  question  to  Andrew  Gee,  for  21  years,  who  afterwards  *de- 
livered  the  possess|Q|p  to  the  defendant,  Abraham  RusuUn 

The  Court  below  gave  judgm^t  for  the  defendants.  The 
cause  now  coming  on  to  be  heard,  the  ckUf  justice  assigned 
the  reasons  for  the  judgment,  which  were  the  same  a&, those 
stated. in  the  report  of  the  c^se.     (Vol.  XI.  p.  373.) 

/•  Duer,  for  the  plaintiff  in  error,  contended,  1.  That  John 
Tayhr  had  QP  right  of  entry  at  the  time  of  the  attornment  of, 
Russell,  the  defendant,  to  him ;  and  that  the  attornment  was, 
therefore,  void^  and  did  not  affect  the  possession,  of  the  devisees 
1 1  iV.  R.  /..  of  LK)rd  Stirling.jf 
6S?i.'^,'^.'(!J)      2.  That  the  proceedings  by  set,  fa.  to  revive  the  judgment 
against  the  heirs,  d:.c.,  of  Lord  Siirttn^,  were  void,  as  the  widow 
of  Lord  Stirling,  and  the  tenant  of  the  freehold,  was  not  made 
I  Carth.  167.  a  party,  or  summoned.]: 
aTf^^.S!)      3.  Admitting  even  that  the  execution  was  regular,  the.prem* 
And,  161.         ises  did  not  pass  by  the  sheriff's  deed.     The  description  was 
too  ffeneraJL    The  property  sold  and  described  must  be  identi* 
&i  jofcfu.c<u.  fied  oy  a  particular  description^  or  by  metes  and  bounds.^ 

4.  John  Taylor  was  nQt  a  mortgagee  within  the  meaning  o£ 
the  statute*  He  had  no  right  of  entry  as  a  mortgagee;  for  the 
legal  estate  in  the  premises  was  not  passed  by  the  will  of  Mrs. 
WaddelUhvX  had  descended,  to  William  fVaddell,  hex  heir  at 
law.  John  Taylor  could  not  recover  the  debt  at  law,  nor  fore* 
ssS. «  E^  c«;  close  the  equity  of  redenu>tionJ| 

^.192.  iVenu  5,  The  posscssiou  of  John  Taylor  was  hostile  to  the  heir  at 
ifi*.  c^^;  law,  and  to  the  r^hte  of  the  executors  of  Mrs.  Waddell,  and 
SHg.  ul  Mortg.  calculated  to  defeat  the  execution  of  the  trust  created  bj  the 

•h.  1. 1. 17.  ' 

<a)  1  R.  8.  744. 
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will.     In  equity,  a  mortgage  is  considered  as  mere  personal  in  error 
property,  or  as  debt  which  passes  to  the  executors.     It  will  not     albany 
pass  under  a  devise  of  the  real  estate,  if  there  are  any  other  Febniary^isis. 
lands  to  feed' the  devise.f    Cases  as  to  trust  estates  passing  ^^"•^■^v^^^'' 
under  the  general  words  of  a  devise,  are  not  applicable  to  the      ^^^^^^ 
present.    The  case  of  BaybrooJee  v.  InskepyX  where  that  doc-    i>«  Lakct. 
trine  is  held,  i^  contrary  to  former  decisions,  and  is,  at  best,  k  g  ♦  *  ^zr^ 
doubtful  authority.    A  mortgagee,  after  a  forfeiture,  is  not  a  £^.'284.  1  ch. 
trustee  at  law,  but  the  legal  owner.    It  is  clear,  that  John  Taf-  ^ w^i^/^' 
ior  had  no  right  of  entry  as  mortgagee ;  and,  unless  he  had  such  pT'  d    m 
right  of  entry,  the  attornment  to  hrni  was  void.    If  so,  the  right  ^-  ^  ^^• 
of  the  lessors  to  recover,  against  J.  Tayhr,  is  as  perfect  as  3id,nou.iAiJt. 
Against  the  tenant  himself.    He  cannot  set  up  the  mort^agd,      [  *  542  ] 
as  an  outstanding  title,  for  he  has  not  the  legal  possession,  ^iw'*  ^' 

6.  Johii   Taylor  had  not  even  an  equitable  interest.     The  io.».  iiS*' 
interest  ih  tiie  mortgage  debt  was  wholly  vested  in  the  execuh    x^Vesty.^u. 
tors  of  Mrs.  fVaddetl,  who  alone  cbuld  sue  fo¥,  and  recovei»  the 
debts  :^  when  the  legal  estate  passed  to  the  heir,  the  equitable  itt-  .  * }  ^'»-  ^'• 
terest  passes  to  the  executors.    One  or  rtore  of  the  chfldren  c4  Ca». '  29.    so! 
the  testatbr  canhpt  seize  «nd  distribute  the  estate,  without  the  £?*^«^      ^^ 
i^sent  of  thie  executor^  and  the  other  children.    John  Taylor  iwnf' 
cannot  shield  himself  under  the  wilt,  when  his  object  is  to  defeat 
the  wiH,  by  taking  away  the  equitable  interest  of  the  testiitors, 
and  8tri]^ing  the  heir  at  law,  WiUiam  ffaddeily  of  his  rights. 
The  assent  of  the  execrttors  or  heir  is  not  foand  by  the  sptecial 
verdict,'  artrf  it  cannot  be  presumed  6t  ihferred.|t  r1  63^  a!Jr 

It  wlB  probably  be  contended)  on  tfce  other  side^  that  tlire  at-  ^*  "  "'^' 
tornment  to  Toy/or,  if^  void,  ^^as,  notwithstanding,  such  a  Com- 
mencement of  an  adverse  possession  as  to  bar  this  action.  Bat 
if  tlie  attornfment  were  frauduleiit  and*i^id,  as  certainly  it  #rad, 
he  having  no  right  of  entry  under  the  will  of  Mts.  Waddelly  and 
no  assent  to  be  presumed  in  his  favor,  it  must  be  void  to  every 
intent.  A  possession,  under  such  ckcumstances,  cannot  be 
rendered  good  by  any  lefkgth  of  time ;  for  the  statute  declares 
the  attornment  to  be  void,  ando/  no  effect. H  ga^^'^H 

But,  admitting  the  posse^on  of  John  Taylor  to  have  been  l.'443.  fi)  * 
adverse,  such  adverse  possession  is  not  a  Imu*  to  the  re^covery 
df  the  plaintiff  in  tins  suit;  Catharine  Neibon,  one  of  the  les- 
sors, being  entitled  to  the  premises  as  executory  devisee;  under 
the  will  or  Lord  Stirling ,  and  twenty, years  not  having  elaipsed 
since  her  right  of  entry  accrued.  It  may  be  ui^^'  that  the 
executory  devise  to  Oatharme  Duer  was  void,  as  bdng  refmg- 
nant  to  the  absolute  ownership  previously  given  by  the  will  to 
Mrs.  Aleximder,  according  to  the  deciaion  of  the  Supveme 
Court,  in  Jackson,  ex  dem.  Brewster ,  v;  BM;ff  but  in  that  case,  ft  10  J^pfunK 
the  first  devisee  tocJc  an  estate  in  fee,  and  the  limitation  over  ^^-^^^ 
was  on  an  indefinite  failure  of  idsuo  here;  a  power  was  given 
by  the  will  to  Mrs.  Alexander  in  K^ation  to  tiie  property,  but 
on  her  dyirtg  without  erecilting  that  power,  the  exectitory  devi^ 
was  to  vest  in  possession.  Urs.  Nkihon  cuinot  be'said  to  de- 
fa)  lis.  5.744.  *44S 
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IN  ERROR,  rive  her  title  under  the  will  of  Mrs.  AUxand^r,  for  the  provisiootf 
^uj^^y  ^  of  it  did  not  vary  from  that  of  Lord  Stirling^  but  were  evidently 
Febmary,  1816.  only  intended  to  effectuate  it  in  the  most  beqeficial  manner 
"  ^^  ^  ^  The  caae  *of  Doe^  ex  dem.  WUlis,  v.  Jlfarrin,t  supports  the 
doctrine  contended  for.  In  that  case,  it  was  held,  that,  in  a 
deed  to  trustees,  for  the  use  of  the  grantors  for  life,  a  remainder 
[  *543  ]  to  such  children,  and  for  such  estate  as  the  grantors  should  ap- 
1 4  Term  Rep,  Doint,  did  uot  prevent  a  subsequent  limitation  to  the  phildreo, 
^A*Sri**  » ^neral,  of  the  grantore  in  fee,  from  banning  a  vested  re- 
U^tr's  '  ed,)  mamder.  "  A  general  power  of  appointing  any  estate  or  inter- 
^'  est,  ad  libitum"  says  Feame^  ^< though  enabling  him  to  limit 

Iff'sed.  ^  ^^^>  ^^^^  not, ascertain  any  estate  to  be  limited;  therefore, 

no  limitation  of  the  fee  arises,  until  it  be  actually  appointed 
under  the  power.  The  appointment,  when  executed,  may  not 
reach  the  fee ;  it  may  stop  at  an  estate  for  Ufe,  fdr  years,  or  in 
tail ;  and  until  the  appointment  be  complete,  the  power  ampunts 
no  more  to  a  limitation  of  the  fee  than  it  does  of  an  estate  tail,  or 
any  other  ascertainable  interest,  equallj  within  the  extent  of  the 
power,  but  in  whiqh  the  execution  of  it  may  terminate,  without 
limiting  the  whole,  fee."  This  reasoning  appUes  as  well  to  one 
kind  of  indefeasible  future  interest  as  to  another ;  to  an  execu- 
tory devise,  as  weU  as  to  a  vested  remaiader*  The  appoint- 
jnent,  in  the  present  case,  did  not  rea^ch  the  fee,  for  no  appoint- 
ment at  all  was  made.  Thus  the  executory  limitation  to  Mrs. 
Ifeiban  was  valid ;  her  estate  did  not  vest  in  possession  until  the 
death  of  Mrs.  Alexander^  ^nd  not  until  then  did  the  statute  of 
i^JofuM.Rep.  limitations  begin  to  run  4gc^inst  her.^  Besides,  the  lease  for  21 
^.Aurr.Rep,  years,  uudcr  wbidi  RmseU  heWj  did  not  expire  until  180ft: 
until  the  lease  had  expired,  the  person  entitled  in  remaind^ 
could  not  enter,  and,  where  a  forfeiture  has  been  committed, 
jHEai^sRep.  he  is  not  obliged  to  enter  until  the  end  of  the  term.y 

'  ••  .  ■  ♦ 

Oakley^  and  J^an  Buren,  contra.    Without  pretending  to  ajs- 

sert  the  validity  of  the  conveyance  of  the  10th  of  Juney  1788, 

from  the  sheriff  of  Ulster,  they  contended  that  the  defendants 

had  shown  a  sufficient  titl^  and  estate,  under  the  mortgage  to 

Ann  fVaddettf  to  bar  the  action  of  the  plaintiff;  this  mortgage 

being  a  Subsisting  outstanditig  title,  which  they  rpight  have  set 

up  as  a  bar,  even  if  they  could  not  have  connected  themselves 

in  ^terest  with  it;  stiU  more,  when,. as  in  this  case,  they  do 

connect  tfaemaelves  with  it,  d^nd  claim  under  it  part  of  the  land 

which  it  covers.     It  is  true  that  it  did  not  specify  the  premises 

in  j^uestion,  but  the  genertJ  clfiui^e,  <^  all  other  the  lands,  <&c., 

within  the  province  <^  Neuf-TorJCy"  was  amply  sufficient  to  pass 

[  *  544  ]     .  to  *the  mortg^ee  jail  the.  lands  not  described  in  the  deed;  which . 

IT  Piowd.tao.  at  the  time  of  its  execution,  b6loinged  to  the  mortgagor. i    Mrs. 

\^'Abr!  4B.  ^^^^^y  the  mortgagee,  being  thus  possessed  of  the  l^al  and 

tn.p.pui^  '  equitable  estate  in  uie  mortgs^;ed  premises,  on  the  mortgage 

becoming  forfeited  by  non-payment,  tran9mitted  her  equitaUe 

interest  to  her  children,  by  ter  will.    She  directed  her  outitani' 
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ing  dehu  to  be  mllected  and  diBtribvted  among  her  five  chilr  in  error 
dren,  and  by  thift  assignment  of  the  debt^'the  mortgii^e  foUowed     albanv 
as  an  incident,  and  vested  in  the-  devisees,  in-  the  same  manner,  February,  inis 
add  in  the  like  proportions,  as  the  debt  which  it  was  intended  ^^'^^'"n^"''^-^ 

to  secure.f      •  Jacksou 

But  the  legal  estate  under  the  mortgage,  (which  is  a  devisable    ^^  LAvcr\ 
interestyt)  passed  by  the  genemi  wt>rdsntn  th^  will,  whereby  the  •l?''**^  ^^• 
testatrix  de^seff  all  ihi  test  of  her  evtaU^  w/tkUoeeer  and  whert*    ^p^  ^^^^ 
soever^  to  her  children.    That  this  was  the  intent  o(  the  testa*  438.  *^*    ^'  ^' 
trix,  was  apparent  frtmi  her  declaration  in  the  preamUe  of  the 
will,'  that  she  disponed  of  the  whole  of  her  eitate,  real  Wid' personal^ 
ho  part  ci[  whi<^  could  she  have  meant  should  go  to  the  heir  at 
laW,  with  whom  she  was  at  variance;  and  Che  expressions 
wMch  she  has  used  are  competent  to  effectuate  that  purpo^ ; 
the  dtht  was  given  to  her  children,  and,  certainly,  the  testatrix 
must  have  intended  that  the  security  should  follow  It.    Oeneral 
Words  in  a  will,   unless  peculiarly  or  technically  applicable 
to  real  estate,  are  sufficient  to  pass  mortgage  lands,^  unless     J  2  P.  Wtm. 
it  be  ai^parent,  from  the  will  itself,  that  the  intention  of  the  ^  JJ^'j  ^• 
testator  was  otherwise ;  and  the  authorities  show,  that  any  96. '  Cur.  Dig. 
estate  may  pass  tinder  general  word!*  in  a  wilL||     If,  however,  nsf^'ifg  ^  ^7 
the  mortgage  lands  did  not  pass  by  the  will,  they  descended  to  ns.  zcLcom. 
the  heir  at  Taw,  as  trustee  for  the  persons  entitled  to  the  debt,ir  ^J^^^  ^"'  ^^' 
who,  as  cesiuy  que  trusts,  htid  a  benefieid  interest  in  the  land,    fPoto.MorU'. 
and  cannot  be  turned  out  of  possession  by  the  title  of  their  ^  ^^  ^ 
trustee  ,*tt  and  it  is  now  acimitted,  oh  the  other  sid^,  to  be  a  t  ^^  ooS!^i 
valid  subsisting  mortgage.  p^  ^-  ^ 

>    The.estate,  then,  both  equitable  and  fegal,  in  the'  premises,  44. ?>««!. 4!*' 
having  passed,  by-  th^  witt,*  to  the  childi^en  of  the  testatrix,  Hmry  ir  Pow,  Mortg, 
Waddell,  One  of  the  executors,  in  Conformity  to  the  authority  ^^'5^- 
given  thent  by  the  will,  conveyed  these  premises  to  John  Tador,  is^.  Cowp!^ 
who  was  then  iri  possession,  under  the  deed  from  the-sheriff  of  f^'^^'V^ 
Ulster.     Taylor  thus  became,  at  leasft,  beneficially  interested,  737.  tSl 
(the  act  of  one  executor,  ih  relation  to  personal  property,  beings 
binding  upon  all,JJ  and  the  assent  of  the  other  to  be  presumed.    It  ToU.  l.  of 
it  being  in  unison  with  his  duty,)  and  might  have  used  th^name  ^*''  ^• 
*of  the  heir  at  law  to  bring  an  action  of  ejectment,  or,  by  an  ap-    Aia^A 
plication'  to  chancery,  have  compelled  a  conveyance  to  himself;  13SI.    •-~'»^ 
and  he  would  be  the  person  accountable  for  the  rents  and  profits  JM|  Doug,  722. 
in  chancery.     The  deed  from  Henry  fVdddell,  being  a  general  ^   ^735^*^ 
conveyance  of  all  his  inferest,  conveyed  his  right,  as  executor,  7Vri»  Rm'es^ 

although  he  did  not  execute  it  in  that  capacity.^4  Bw<>  «*  aH  47^^*8  Tim 
events,  Taylor',  exclusive  of  the  right  of  his  wife,  held  the  rights  Rep.  in.  5 
of  three  of  the  children  of  the  mortgagee,  and  so  possessed  a  le-  f^^  ./bw' 
ml  ,estate  under  which  the  defendants  can  protect  themselves  in  Rm,  a*,  ias.  3 
fliis  action;  for  the  legal  estate  must  prevail  atlaw,|(||  and  may  f^'^^'^ 
be  set  up  by  the  tenant  as  a  bar  to  an  action  by  the  ee^i^  que  488. 
trmi,  or  person  having  the  equitable  title.  This  doctrine  is  jJ^^  ^^"^* 
not  shaken  by  the  cases  of  Hitchcock  v.  Harrij^ton,^^  and  CoU  ^^  n  joim$. 
lim  V.  Torrv,ttt  for  in  neither  of  those  cases  was  the  mortgage,  Rep,  tis. 
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IN  ERROK  produced  by  the  defendant,  a  subsiffting  encumbraace^  and  the 
ALBANY  "  Court  has  never  said  that  even  a  stranger  might  not  avail  him- 

Fei>raaryj8i&  self  of  an  Unsatisfied  mortgage.    The  entry  of  Taylor  was  not 

^''^"^'^*"^^  an  ouster  of  the  heir  at  law,  and,  after  this  lapse  of  time,  a  con- 
ACKKw      veyance  from  the  heir  to  the  jwuly  in  possession  ought  to  be 
Dk  Larct.    presumed^t 

ncmm^tHip.  It  is  not  competent  for  the  pkuntifTs,  who,  in  this  respect,  are 
strangers,  to  raise  the  question,  to  whom  the  legal  estate  passed, 
whether  to  the  heir,  the  executor,  i>t  the  devit^ees.  It  is  per- 
fectly immaterial  to  them,  who  is  entitled  to  the  possession. 
Whoever  may  be  in  possession  will  be  held,  by  the  Court  of 
Chancery,  a  trustee  for  the  mortgagor,  and  so  accountable  for 
the  rents  and  profits ;  that  Court,  on  a  bill  to  redeem,  would  not 
require  the  Executor,  or  heir  at  law,  to  account*  If,  then,  the 
dourt  of  Chancery,  as  certainly  it  would,  would  make  the  person 
in  possession  account  for  the  rents  and  profits,  where  was  the 
propriety  of  institutii^  this  suit  ?  The  fact  of  attcH-nment  can 
make  no  difference ;  it  is  immaterial  to  the  plaintiff,  whether  it  wa^ 
made  to  Tayhr^  or  to  the  heir  at  law ;  in  neither  case  can  his 
interest  be  cdSfected ;  the  party  in  possession  was  still  a  trustee, 
and  the  plaintiff's  lessors  ought  to  have  vindicated  their  rights  by 
a  bill  to  redeem. 

But  if  the  plaintiff  is  authorised  to  raise  the  quesdon  of  at- 
tornment, we  deny  that  it  was  void,  and  contend  that  it  came 
within  the  proviso  of  the  act  which  saves  an  attornment  '^  made 
with  the  privity  and  consent  of  the  landlord  or  lessor,  or  to  any 

[  *  546  ]      ^mortgagee  after  the  mortgage  is  become  forfeited/'t     Taylor 
t  ^?'8  r'  /!  ^^  ^  ^6^^  ^^  least,  in  part  of  the  land,  and,  as  tenant  in  conw^ 

4^'\a)  men,  he  held  for  all  the  devisees.     He  had  an  equitable  interest^ 

in  the  mortgage  debt,  which  alone  was  sufficient  to  enable  him 
to  accept  an  attornment.     An  attornment  to  a  ce^tuy  aue  use  is 

f  Co.  Litt.  910.  valid.<^    And  furdier,  as  Ryssell  took  the  land  from  .3fiZ?er,  as 

**  bis  tenant,  and  JV£//er  transferred  the  possession  to  ToyW, 

Taylor  had  a  legal  possession.  After  the  lapse  of  twenty-three 
years,  the  assent  of  the  landlord  to  the  tenant,  to  make  attorn* 
meat,  and  of  the  heir  at  law  to  Taylor,  to  receive  it,  is  to  be 
presumed. 

Though  it  is  not  necessary  to  agitate  the  question  of  adverse 
possession,  it  may  be  confidently  asserted  that  the  risht  of  entry 
of  the  plaintiff's  lessors  is  barred  by  the  statute  of  limitati<ms. 
Taylor  entered  under  a  claim  of  title — a  claim  of  tide  consisting 
ctf  two  branches;  one  good,  that  is,  the  mortgage;  the  other  bad, 
the  deed  firom  the  sheriff  of  UhUr,  but,  however  bad  the  latter 
may  be,  it  is  sufificient  for  the  present  purpose ;  it  determines 
the  nature  and  character  of  his  pos8ession>  and  shows  it  to  have 
been  hostile  to  the  rights  of  Uie  lessors  of  the  plaintiff.  The 
attornment  to  Taylor  was  available  for  the  same  object ;  that 
attornment,  if  fraudulent  and  void,  as  an  attornment,  yet  deci- 

{a)  1  A.  5.744. 
448  ' 


OF  THE  STATE  OP  NEW-YORK.  546 

sively  marks  the  intent  of  Taylor  to  hold  the  land  in  opposition  iA'  error. 
to  the  former  proprietor.  albanv 

Nor  are  the  excuses,  which  have  been  ojflfered  on  the  other  February,  iKia. 
Bide,  for  their  neglect  in  entering,  sufficient.     Taylor  entered  in  ^-*^"n^'^'^-^ 
1789,  under  claim  of  title,  during  the  life  of  mra.  Alexander,      J-^ckson 
and  Uie  statute  began  to  run  from  that  time^  without  regard  to    De  Lavcy, 
the  disability  of  Mrs*  NeiUon :   she  must  be  concluded  by  the 
neglect  of  the  particular  tenant.    The  cases  in  which  the  re- 
versioner, or  remainderman,  cannot  be  affected  by  the  laches 
of  the  tenant  for  life,,  are  where  the  tenant  for  life  has  no  power 
to  alienate  or  encumber.     Here  Mrs.  Alexander  had  authority  to 
sell,  or  devise,  the  land  in  fee.      Such  sale,  or  devise,  would 
have  been  binding  on  the  r^;nainderman.    If  the  remainder- 
man, or  reversioner,  be  not  bound  by  the  acts,  he  is  not  con-    . 
eluded  by  the  laches,  of  tenant  for  life ;  but  where  the  acts  of 
the  particular  tenant  are  obligatory  on  b^n,  he  must,  also,  be 
barred  by   his   ladies.     Further,  Mrs.  NeiUon  has  no   other 
title  than  a  cestuy  que  \rust,  under  the  will  of  Mrs.  Alexander, 
and  her  estate,  being  a  continuation  of  that  of  her  testatrix,  can 
*be  in  no  better  plight  tinen  it  was  when  in  the  hands  of  the      [  *  547  ] 
parson  from  whom  she  received  it ;  she  takes  nothing  under  the 
will  of  Lord  Stirling,  for  the  limitation  to  her  is  void,  as  being 
repugnant  to  the  antecedent  devise.f    The  possession  of  iVa/Aa/i  jJJ^q  ^**^^' 
Miller,  which  was  merely  found  by  the  jury  to  have  existed  at  ^^    ' 
the  time  of  the  death  of  Lord  Stirling,  is  altogether  inoperative  ;|     t  o^*  Ten- 
he  was  a  mere  tenant  at  will ;  a  lease  by  the  mortgagor,  after  a  "^'  ^' 
forfeiture  of  the  mortgage,  is  a  nullity ,<$»  and  the  lease  from  Miller  ^  J>o^  21. 
to  Rassel  could  not  suspend  the  right  of  entry.  t^/isn.  Cm 


Henry,  in  reply,  said,  that  the  points  arising  in  this  case  were 
merely  questions  of  law^  and  if  John  Taylor  had  no  right  of 
entry,  either  under  the  sheriff  *s  deed,  or  the  will  of  Ann  TVad- 
dell,  the  plaintiff  had  pursued  the  proper  course  in  brining  an 
action  of  ejectmeni. 

The  defendants  have,  in  fact,  set  up  a  title  under  the  sheriff's 
deed  ;  else  why  did  they  produce,  at  the  trial,  the  documents  in 
relation  to  the  sale  under  the  execution  ?  This  Court,  there- 
fore, must  pass  upon  that  title,  wliich  was  void,  as  well  because 
there  was  no  sufficient  revival  of  the  judgment,  as  because  the 
premises  in  question  were  not  described  in  the  deed ;  they  were 
not  known  as  being  intended  to  pass  by  the  sale,  and,  conse- 
quently, could  not  have  entered  into  the  contemplation  of  pur- 
chasers in  calculating  the  price.  Taylor,  then,  having  no  right 
of  entry  under  the  sheriff's  deed,  if  he  can  show  no  other  title, 
the  attornment  to  him  must  be  void.  An  attornment  to  any 
other  than  the  legal  owner  is  void. 

Having  disposed  of  this  question,  he  proceeded  to  inquire  if 
Tayhr^s  entry  was  protected  by  the  will.  This,  he  said,  was 
the  turning  point  of  the  case ;  and  if  TaylorYvoA  a  right  of  entry 
at  law  under  the  will,  the  plaintiff  must  fail.    To  understand 

Vol.  XIII.  57  449 


Dir.  tit. 


15.  c.  2 


547  CASES  IN  THE  COURT  OF  ERRORS 

JN  ERROR,  this  part  of  the  subject,  it  became  necessary  to  consider  the  na- 

ALBANY  ^^'®  ^^  ^  respective  interests  of  mortgagor  and  mortgagee. 

Febniarj^,i8i6.  The  mortgagor,  even  after  forfeiture,  until   foreclosure,  oi 

""-^"""^^'''^-^  entry  by  the  mortgagee,  is,  to  all  intents,  the  owner,  and  in  the 

Jackson  g^isin  of  the  land'jf  and  may  take  the  rents  and  profits  without 

Dk  Lahct.  accounting  to  the  mortgagee ;  his  widow  is  entitled  to  dower 

^tJohM.Rtp.  Qu^  of  it  ;J  he  may  grant  it,  devise  it,  vote  upon  it ;  and  an  out- 

X  7   Johu.  Standing  mortgage,  not  foreclosed,  is  not  a  breach  of  the  cove- 

Rep.  278.       '  nant  of  seisin  in  a  deed.^     But  the  interest  of  the  mortgagee  is 

ii    Jm^So*'  "^^'"^^7  ^  personal  chattel, ||  which  cannot,  before  foreclosure,  be 

f  •548  1  ^'^  *"y  '^'^  creditor  under  an  execution  ;1[  he  cannot  encumber  the 

\pow,Morir.  equity  of  redemption  by  a  lease  for  the  shortest  term,  even  after 

HI  ^p%r  f^rfei***''®  5  *^  ^e  takes  possession  of  the  land,  he  becomes  a 

295.          ^'  trustee  to  the  mortgagor,  and  must  account  to  him  for  the  rent? 

^^Jekn».Rep.  and  profits ;  and,  after  his  death,  his  estate  goes  not  to  his  heir 

*«p     M       ^^^  *^  ^  personal  representatives.ff 

6^,  ^90.*^      From  a  review  of  the  cases  in  which  the  question  has  been  dis 

Vem,  193.  cussed,  how  far  general  words  in  the  will  of  a  mortgagee  may 
include  a  mortgage,  the  following  rule  maybe  laid  down  as  the 
result :  ^^  that  no  general  words  applicable  to  the  realty,  will 
pass  a  mortgage  interest,  (which  has  been  shown  to  be  merely  a 
chattel,)  where  the  equity  of  redemption  has  not  been  foreclosed 

\\  1  Fcm.  4.  N  or  released,  or  the  mortgagor  has  not  procured  the  possession."|| 
There  are  no  expressions  in  this  vnll  that  can  take  the  case  out 
of  the  rule  which  is  here  stated.  The  testatrix  directs  her  ex- 
ecutors to  sell  all  her  estate,  and  distribute  the  proceeds  among 
her  five  children,  who  are  to  be  tenants  in  common  in  fee,  of  the 
realty^  until  such  sale  and  distribution.  These  are  the  only 
words,  if  any,  that  can  have  effect,  and  surely  they  do  not  reach 
the  mortgage.  The  words  whatsoever  and  wheresoever  only 
apply  to  the  power  of  the  executors  to  sell,  and  had  the  subse- 
quent clause  been  omitted,  all  the  lands  oif  the  testatrix  would 
in  the  mean  time  have  gone  to  the  heir  at  law.  The  power  to 
the  executors  to  sell  could  not  apply  to  the  mortgage  lands, 
until  after  foreclosure,  their  authority  only  extended  to  such 
lands  as  the  testatrix  might  have  sold  and  conveyed  in  fee.    The 

WW  Rajfm,  case  of  Hutchinson  v.  Savage,^^  which  has  been  cited  on  the 
'  other  side  to  support  the  deed  from  Henry  Wadded  to  Taylor^ 

as  a  grant  of  his  interest  as  executor,  has  no  application ;  indeed, 
it  makes  against  them ;  for  it  shows  that  a  general  grant  vrill 
not  pass  an  interest  which  the  grantor  possesses  in  a  representa- 
tive capacity,  unless  he  have  no  interest  of  his  own  upon  which 
it  can  operate.  Since,  then,  the  legal  right  to  the  premises  did 
not  pass  to  the  devisees  under  the  will,  it  must  have  vested 
either  in  the  heir  at  law,  or  the  executors,  and  the  defendants  .are 
now  seeking  to  connect  themselves  with  the  legal  estate,  in  order, 
unjustly,  to  oust  the  heir  of  his  rights — an  object  which  no  Court 
will  sanction. 
When  the  attornment  was  first  made  to  Tayhr^  his  interest^ 
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it  any,  extended  but  to  two  fifths  of  the  land,  so  that  there  is  no  in  error. 
room  for  presuming  the  assent  either  of  the  executors  or  the     albany 
*heir.     But  their  assent  is  not  found,  and  therefore  cannot  be  February,  18I6. 
presumed  on  a  special  verdict.f  v^^-s^-^^ 

Since,  then,  Taylor  had  no  right  of  eijtry  under  the  will  of       Jackson 
Mrs.  Waddell,  he  cannot  connect  himself  with  the  mortgage ;    Dm  uinor. 
he  is  a  mere  stranger,  and  a  stranger  cannot  set  up  an  outstand-     t  Bae.  Abr. 
ing  mortgage  in  an  action  of  ejectment  by  the  mortgagor.^    No  ^*^^'    ]^ 
person   can  avail  himself  of  a  mortgage  but  the  mortgagee,  294.    I'j^', 
and  those  who  stand  in  his  place.     The  defendant,  Russelly  en-  -R^-282. 
tered  as  lessee  under  a  title  derived  from  Lord  Stirlingy  and  he 
cannot  be  allowed   to  contest  the  right  which  he  has  once 

recognized.^  ...  j^-^^Ts 

The  possession  acquired  by  Taylor,  being  under  a  fraudulent  Cahtes's   Rep. 
attornment, is  not  adverse  to  the  plaintiff's  lessors ;  but,  admit-  ^   lo^' 
ting  that  it  were,  still,  as  Mrs.  Alexander  did  not  die  until  1805,  fjokm.  Reo 
and  Mrs.  Neilson  was  then  a  feme  covert,  the  statute  has  not  ^ 
yet  begun  to  operate  upon  her  rights. 

The  Chancellor.  The  premises  m  question  were  origin- 
ally owned  by  Lord  Stirling ,  and  the  lessors  of  the  plaintiff 
claim  title  under  him.  The  defendants  set  up  title  under  a 
mortgage  which  Lord  Stirling  executed  to  Ann  fVaddell,  in 
1771.  A  part  of  the  debt,  secured  by  the  mortgage,  was  prose- 
cuted at  law,  to  judgment  and  execution,  and  John  Taylor,  un- 
der whom  the  defendants  held,  took,  as  purchaser,  a  sheriff's 
deed  of  the  premises  under  the  execution ;  and  he  was,  also,  at 
the  same  time,  entitled,  under  the  will  of  Ann  WaddeU,  to  two 
fifths  of  her  estate. 

If  Taylor  acquired  a  title  under  the  sheriff's  deed,  or  was  en- 
titled to  the  land  under  the  will,  the  lessors  of  the  plaintiff  can- 
not recover.  There  is  nothing  in  the  case  to  warrant  an  infer- 
ence that  the  mortgage  has  been  satisfied  or  discharged ;  and  in 
respect  to  the  questions  arising  under  the  special  verdict,  it  is 
to  be  considered  as  a  subsisting  encumbrance. 

I  am  induced  to  think  that  the  title  set  up  by  the  defendants 
under  the  sheriff's  deed,  cannot  avail  them.  Two  objections 
are  made  to  that  title; — 1.  That  the  sdre  facias  revivmg  the 
judgment  was  not  duly  directed  and  served ;  and,  2.  That  the 
premises  were  not  duly  sold  by  the  sheriff.  Of  these  objections, 
one  appears  to  be  solid,  and  the  other  not. 

1.  The  scire  facias  was  directed  to  the  heirs  of  Lord  Stirling, 
and  served  on  them ;  but  that  service  was  of  no  use,  for  they 
♦took  nothing  by  descent.  Lady  Stirling  was  the  devisee  of  [  *  550  ] 
the  real  estate;  and  she  was,  consequently,  the  tenant  of  the 
freehold,  and  ought  to  have  been  the  party  to  the  writ.  It  was 
the  same  thing,  as  to  her  rights,  as  if  execution  had  issued,  and 
the  lands  been  sold  on  the  dormant  judgment  against  Lord  Stir- 
ling, without  any  re^val  by  scire  facias.  Still,  I  take  the  law 
to  be  that  even  the  omission  altogether  of  the  scire  facias  will 
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m  ERROR,  not,  as  of  course,  render  void  a  sale  under  the  execution.     An 
ALBANY     G^^cution  issued  on  a  judgment  after  a  year  and  a  dav  without 

F«bniar7,i8fe.  revival,  has  been  held  to  be  voidable  only,  and  a  justification  to 

^»«^'*^^'""*^  the  party  under  it,  until  set  aside.  (3  Caineis  licp,  270.  8 
Jacksox  Johns.  Uep.  365.)  The  scire  facias  is  intended  as  notice  to  a 
De  LAvor.  party  to  show  cause  why  execution  should  not  issue,  and  to  give 
him  an  opportunity  to  plead  payment,  or  other  discharge ;  and 
if  it  be  omitted  in  a  case  requiring  it,  he  would,  no  doubt,  be 
entitled  to  relief,  on  proper  application.  But  in  tliis  case  the  exe- 
cution has  been  permitted  to  stand  to  this  day  without  being  reg- 
ularly questioned  by  Lady  Stirling^  or  her  representatives.  She 
lived  seventeen  years  after  the  execution  had  been  thus  irregu- 
larly issued ;  and  it  cannot  but  be  presumed,  that  the  service  of 
the  scire  facias  on  her  daughters  came  seasonably  to  her  knowl- 
edge ;  and  even  ten  years  have  elapsed  since  her  death,  and  no 
attempt  appears  to  have  been  made  by  her  heirs  or  devisees  to  set 
it  aside.  I  presume  that  the  Supreme  Court  would  not  now  sus- 
tain a  motion  to  set  aside  the  execution  for  irregularity,  after 
so  great  a  lapse  of  time.  That  Court  has  once  said,  (Thompson 
V.  Skinfiery  7  Johns,  Rep.  556.)  that,  after  the  lapse  of  20  years, 
no  judicial  proceeding  whatever  ought  to  be  set  aside  for  irr^- 
ularity  ;  and  it  has  been  denied  in  other  Courts,  (2  Bay^  338.) 
even  after  12  years.  The  objection  is  infinitely  stronger  when 
the  attempt  is  made  to  question  the  regularity  of  the  execution, 
and  to  set  aside  the  title  under  it,  in  this  collateral  action.  The 
regularity  of  the  revival  of  the  judgment  by  the  sci.  fa.  was  not 
the  point  in  issue  in  this  cause.  It  was  held,  in  the  Supreme 
Court  of  Pennsylvania^  in  Heister  v.  Fortner,  (2  Binney,  10.) 
that  a  judgment  revived  by  sci.  fa.  after  a  year  and  a  day,  upon 
one  nihil  only,  which  is  the  same  as  no  summons,  may  be  set 
aside  for  irregularity,  or  reversed  on  error,  but  that  tlie  irregu- 
larity cannot  be  noticed,  collaterally,  in  another  suit ;  and  that, 
even  if  the  judgment  should,  for  that  cause,  be  reversed,  or  set 
aside,  a  purchaser  at  a  sheriff's  sale  would  hold  the  land.    A 

[  ^^  551  ]  ^similar  doctrine  was  laid  down  by  Lord  RcdesdaUy  in  Bennett 
v.  HamiU.  (2  Scole  fy  Lefroy^  566.)  where  it  was  held,  that  a 
purchaser  under  a  decree  should  not  oe  affected  by  error  in  the 
decree,  in  its  not  having  given  a  day  to  an  infant  defendant  to 
show  cause. 

This  doctrine  appears  to  me  to  be  very  reasonable,  and  con- 
ducive to  the  public  good.  It  is  intended  to  impose  upon  par- 
ties the  necessity  of  looking  into  mistakes  in  proceedings  before 
they  become  stale  and  forgotten ;  and  it  tends  to  quiet  pur- 
chasers, by  giving  security  to  judicial  titles.  The  first  objection, 
therefore,  to  Taylor^s  title  under  the  execution,  from  tne  want 
of  a  regular  revival  of  the  judgment  by  scire  facias,  falls  to  the 
ground. 

2.  The  next  objection  is,  that  the  premises  did  not  pass  by 
the  sheriff's  deed ;  and  here  I  think  the  objection  is  well  taken. 
The  sheriff's  deed  contains  all  the  evidence  we  have  of  the 
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sale ;  and  it  recites,  that,  by  virtue  of  the  execution,  the  sheriff  IN  error, 
seized  the  tracts  and  parcels  of  land  therein  mentioned  and  de-  alb^ny 
scribed,  and  that  he  exposed  the  same  separately  to  sale,  and  FcbTuary,i8i6. 
sold  each  of  them  to  John  Taylor,  for  50J.,  making,  in  the  whole,  ^^-^'^n/'^^^^ 
100/.  It  then  states,  that,  by  virtue  of  the  execution,  and  in  J^^^'-*' 
consideration  of  the  said  100/.,  he  conveyed  the  said  two  tracts  Vs.  Lahct, 
of  land,  by  metes  and  bounds,  to  John  Taylor.  The  deed  then 
adds,  by  a  general  clause,  these  words :  "  and  also  all  other  the 
lands,  tenements,  and  hereditaments,  whereof  the  said  William, 
Earl  of  Stirling  J  was  seised  withm  the  county  of  Ulster  J*  It 
was  under  this  general  clause  that  the  premises  were  intended 
to  be  conveyed,  whereas  it  would  appear  from  the  deed  that  the 
levy,  and  the  exposure  to  sale,  and  the  price  bid,  applied  only 
to  the  pieces  or  parcels  of  land  which  were  therein  mentioned 
and  described.  It  appears  to  me  to  be  altogether  inadmissible, 
that  the  property  of  a  defendant  should  be  swept  away  on  exe- 
cution, in  this  loose,  undefined  manner.  It  would  operate 
as  a  ffreat  oppression  on  the  debtor,  and  lead  to  the  most  odious 
and  fraudulent  speculatiotis.  No  person  attending  a  sheriff's 
sale  can  know  what  price  to  bid,  or  how  to  regulate  his  judg- 
ment, if  there  be  no  ^ecific  or  certain  designation  of  the  prop- 
erty. In  this  case,  the  price  was  given  for  the  land  described, 
and  not  for  lands  which,  we  are  to  presume,  were  then  wholly 
and  equally  unknown  to  the  sheriff  and  the  purchaser.  It  was 
the  same  thing  to  the  purchaser,  as  if  no  such  land  existed. 
*To  tolerate  such  judicial  sales,  would  be  a  mockery  of  justice.  [  ♦  552  ] 
It  ought  to  be  received  as  a  sound  and  settled  principle,  that 
the  sheriff  cannot  sell  any  land  on  execution,  but  such  as  the 
creditor  can  enable  him  to  describe  with  reasonable  certainty ; 
so  that  the  people  whom  the  law  invites  to  such  auctions,  may 
be  able  to  know  where,  and  what,  is  the  property  they  are  about 
to  purchase.  Perhaps  the  case  may  be  different,  if  the  descrip- 
tion in  the  mortgage  be  general,  and  the  mortgagee  sells  under 
a  power,  and  the  mortgagor  will  not  come  forward  at  the  sale, 
and  point  out  and  identify  the  lands.  The  sale,  in  such  a 
case,  depends  upon  the  contract  of  the  parties ;  but  sales  by 
process  of  law  are  under  the  protection  of  rules  established  for 
the  common  safety ;  and  I  see  no  pos8%le  ground  to  hesitate 
concernmg  the  poBcy  or  the  justice  of  the  rule  in  this  case. 
The  title,  therefore,  set  up  by  the  defendants^,  under  the  sheriff's- 
deed,  totally  fails. 

3.  There  was  another  ground  of  defence  mentioned  and  dis- 
cussed upon  the  argument ;  and  that  was  the  existence  of  an 
adverse  possession  of  20  years,  sufficient  to  toll  the  plaintiff's 
entry.  From  the  time  that  Miller  and  the  other  tenants  sur- 
rendered their  possessions  to  Taylor,  to  the  time  of  bringing  the 
suit,  above  20  years  had  elapsed,  and  if  the  statute  of  limita- 
tions had  begun  to  run  from  the  time  of  that  surrender,  the  les- 
sors of  the  plaintiff  would  undoubtedly  have  been  barred.  But 
kt  did  not  begin  to  run,  for  reasons  wluch  I  shall  presently  men- 
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IN  ERROR,  tion.     It  has  been  urged,  that  there  was  a  suspension  of  the 
ALBANY      s^^ute  by  reason  of  coverture,  rights  in  remainder,  &c.    This, 

February,  1816.  however,  is  a  mistake.    There  was  no  disability  on  the  part  of 

^^-^'''^''^^^  Lady  Stirling^  and  she  owned  the  whole  estate,  in  fee,  under 
Jacmoh      j^gj.  husband's  will,  at  the  time  of  Taylor's  entry.     The  devise 
Dx  Lajict.    to  her  was  of  ^^  all  the  real  and  personal  estate,  whatsoever, 
&c. ;  "  the  word  estate  here  carried  a  fee,  and  the  furthef  pro- 
vision in  the  will,  that,  if  she  died  "  without  giving,  devising, 
selling,  or  assigning  it,   &c./'  the  estate    should  go ,  to    his 
daughter  Catharine  Duer,  was  not  a  good  limitation  by  way  of 
executory  devise,  as  such  a  limitation  was  repugnant  to  the 
.  power  to  sell,  and,  consequently,  void.    This  was  the  decision 
of  the  Supreme  Court  in  Jackson  v.  Bvllj  HO  Johns.  Rep.  19.) 
and  nothing  has  been  urged  to  show  why  tnat  decision  is  not  to 
be  regarded  as  correct.     Lady  Stirling  was  then  the  owner  of 
the  equity  of  redemption,  and  Miller  was  her  tenant,  at  the  time 

£  *  553  ]  of  the  surrender  of  the  possession  to  Taylor.  *But  the  reason 
why  the  statute  of  hmitations  did  not  then  begin  to  run  against 
her,  is  this,  that  the  surrender  was  not,  ofitseff^  and  without  ref- 
erence to  the  title  of  Taylor,  a  disseisin  or  ouster  sufficient  to  set 
the  statute  in  motion.  There  is  no  fact  found  by  the  special  ver- 
dict amounting  to  an  ouster,  unless  it  be,  what  is  termed  in  the 
case  the  attornment  of  the  tenants,  in  acknowledging  to  hold,  or 
accepting  leases,  under  Taylor,  instead  of  Lady  Stirling.  But 
unless  Taylor  was  lawfully  entitled  to  the  possession,  this  at- 
tornment could  not,  in  any  way,  prejudice  the  rights  of  Lady 
Stirlingy  and  it  was,  of  itself,  null  and  void.  The  statute  on 
this  subject  declares,  that  no  attornment  of  a  tenant  to  a  stranger 
shall  be  cotutrued  in  any  wise  to  have  changed,  altered,  or  af- 
fected the  possession  of  the  landlord,  except  the  same  be  made 
vnth  the  consent  of  the  landlord,  or  in  pursiuince  of  a  judgment, 
or  made  to  a  mortgage,  &c.  This  brings  us  to  the  last  and  main 
question  in  the  case,  and  that  is.  Can  Taylor's  entry  be  protect- 
ed under  the  mortgage  from  Lord  Stirling  to  Mrs.  Waddelll 
Every  other  point  of  defence  having  failed,  the  whole  cause 
turns  upon  tlie  solution  of  this  interesting  question. 

The  will  of  Mrs.  WaddeU  sets  out  with  a  declaration  that  she 
disposes  of  her  whole  estate,  real  and  personal,  and,  after  kome 
specific  legacies,  she  directs  her  executors  to  collect  all  her  out-, 
standing  debts,  and  that  all  the  lest  of  her  estate  in  Hardenber^'s 
patent,  and  elsewhere,  whatsoever,  and  whereso€t>er,he  turned  by 
them  into  money,  and  be  equally  distributed  among  her  five 
children,  share  and  share  alike,  '^  who  are  to  be  tenants  in  com- 
m<m  in  fee  of  the  realty,  until  such  sale  and  distribution  be 
made.''  It  is  very  clear  to  me,  from  this  will,  that  Mrs.  Wad- 
deU did  not  intend  to  die  intestate,  as  to  any  part  of  her  estate. 
She  did  not  intend  that  her  eldest  son,  WiUiam,  (and  whom 
she,  evidently,  in  the  same  will,  rebukes  for  his  disobedience,) 
fihould  jnherit  any  part  of  her  estate,  whatsoever,  as  heir  at  law, 
!n  preference  or  in  exclusion  of  her  other  children.  She  meant 
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tliat  the  mortgage  debt  of  Lord  Stirling  should  go  as  the  rest  /jy  ISRROR. 
of  her  estate  went.     She  probably  knew  nothing  of  the  dis-     ALBANY, 
tinction  between  a  beneficial  interest  in  the  mortgage  debt,  and  F«*>™a'y;  1816. 
a  dry,  technical,  legal  estate  in  the  mortgaged  premises.     If  the  ^*'j^^^^^^ 
distinction  was  known  to  her,  she  never  intended  that  her  v. 

eldest  son  should  avail  himself  of  it.  If  the  mortgage  was  per-  ^*  Lahct. 
sonal  estate,  she  meant  that  the  executors  should  take  and  dis- 
tribute it ;  and  if  it  was  real  estate,  capable  of  enjoyment,  and 
of  being  devised  as  such,  she  meant  *it  to  go,  as  part  of  the  realty ^  [  *  554  | 
to  her  five  children  equally,  as  tenants  in  common.  There  is  no 
doubt  in  my  mind  that  this  is  the  fair  and  obvious  intention  of 
the  will ;  for  the  language  is  plain  and  unambiguous,  and  there 
is  no  provision  inconsistent  with  this  intention. 

We  are,  however,  here  met  with  a  diflSiculty  which  is  sup- 
posed to  be  insuperable,  and  on  which  the  main  stress  of  the 
argument  on  the  part  of  the  plaintiff  was  laid.  It  is  admitted 
that  the  words  of  the  will  are  sufficient  to  pass  to  the  five  chil- 
dren all  the  real  estate  which  Mrs.  Waddell  held  in  her  own 
right ;  but  it  is  said  to  be  a  settled  rule  of  law,  in  the  construc- 
tion of  wills,  that  general  words,  such  as  land^y  tenements,  and 
hereditaments,  the  realty,  or  other  words  particularly  appropri- 
ated to  real  estate,  will  not  carry  an  interest  in  land,  which  the 
testator  holds  as  mortgagee  or  trustee;  that  unless  the  will 
specially  refers  to  such  an  interest,  it  will  not  pass  by  the  usual 
devise  of  the  real  estate ;  and  that  though,  strictly  and  technically 
speaking,  the  mortgagee  has  a  legal  estate  in  fee  in  the  mortgaged 
premises,  yet  that  estate  must  descend,  as  undevised  property,  « 
to  the  heir  at  law,  rather  than  pass  with  the  rest  of  the  estate 
by  such  general  words. 

If  this  be  the  rule  of  law,  whatever  we  may  think  of  it,  we 
are  bound  to  obey  it.  On  this  point  I  fully  agree  with  the 
learned  counsel  for  the  plaintiff.  No  man  feels  more  strongly 
than  I  do,  the  duty  incumbent  on  every  member  of  this  Court 
to  declare  the  law,  truly  and  strictly,  in  all  our  judicial  decisions. 
We  sit  here,  not  as  a  branch  of  the  legislature,  but  as  a  Court 
of  justice,  and  we  must  not,  in  any  case,  set  up  the  authority 
of  our  own  "  right  reason  "  as  paramount  to  the  law  which  we 
are  sworn  to  administer.  But  it  is  unnecessary  to  press  these 
reflections.  I  have  satisfied  myself,  and,  perhaps,  I  may  be  able 
to  satisfy  others,  that  the  rule  of  law  is  not  as  was  stated  on  the 
part  of  the  plaintiff;  but  the  rule  is,  that  the  same  words  in  a 
will  which  will  carry  any  other  estate  will  carry,  also,  the  legal 
estate  held  in  trust  under  a  mortgage. 

This  latter  is,  upon  the  whole,  the  most  convenient  rule, 
though  I  admit  it  cannot  be  very  material,  as  it  respects  the  in- 
terest of  parties,  which  way  the  rule  is  settled ;  for,  whoever 
takes  a  trust  estate,  whether  it  be  the  heir,  by  descent,  or  the 
devisee,  by  will,  he  must  take  it  as  trustee  merely,  and  is  equally 
responsible  in  the  one  capacity  as  the  other.     But,  if  the  public 
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fiV  ERROR,  interest  is  not  much  coficerned  in  settling  the  rule,  there  is  tht 

ALBANY.     •less  rcason  for  refusing  to  construe  the  words  of  a  will  acoird- 

February,i8i6.  j^g  ^^  ^j^^j,.  ordinary  meaning.     Lord  Rosslynhas  said  (5  Vesetjy 

'*"^][^^^^^]^  339.)  that  it  would  be  more  convenient  that  trust  estates  should 
V.  pass  by  general  words,  because  it  is  more  convenient  for  those 

D£  Lahct.  ^}j^  ^q  concerned  in  the  trust  to  find  the  devisee  than  the  heir ; 
and  if  this  be  the  case  in  England,  the  convenience  is  vastly 
increased  with  us ;  because,  in  England,  the  eldest  male  is, 
alone,  the  heir  at  law,  but  with  us  all  the  children,  male  and  fe- 
male, inherit  together.  And  if  the  beneficial  interest  in  the 
mortgage  debt  is  given  to  the  devisee,  the  inducement  is  still 
stronger  to  give  him  the  legal  estate ;  for  why  should  the  legal 
and  the  beneficial  interest  in  the  mortgage  premises  be,  unne- 
cessarily, separated  ?  What  possible  use  would  there  be  in  al- 
lowing the  legal  estate  in  the  mortgage  to  descend  in  this  case 
to  Wuliam  fraddeU,  the  heir  at  law,  when  he  would,  as  heir,  be 
only  a  mere  naked  trustee  for  those  who  were  entitled  to  the 
beneficial  interest  in  the  mortgage  debt  under  the  will  ?  It  would 
be  far  better,  on  the  score  of  convenience  and  simplicity,  to  let 
the  legal  and  equitable  interests  under  the  mortgage  go  t^ether, 
as  they  in  fact  existed  together  in  the  person  of  Mrs.  WaddeU 
at  the  time  of  her  death. 

The  rule,  as  now  settled,  is  this,  that  trust  estates  will  pass  by 
the  usual  general  words  in  a  will  passing  other  estates,  unless  it 
is  to  be  collected  from  the  expressions  in  the  will,  or  the  pur- 
poses and  objects  of  the  testator,  that  it  was  his  intention  they 
•  should  not  pass.  This  was  the  rule  as  declared  by  Lord  Ch. 
Eldon,  in  Braybroke  v.  Inskip,  (8  Vescy,  407.)  after  much  ex- 
amination and  reflection.  In  that  case,  A.  held  land  in  trust, 
and  by  will  devised  all  his  real  and  personal  estates  whatsoever, 
(Lc,  to  his  wife,  and  if  was  held  by  the  master  of  the  rolls,  and 
afterwards  by  the  lord  chancellor,  that  the  legal  estate  in  the 
trustee  passed  by  this  general  devise.  The  lord  chancellor  said 
tills  was  a  question  of  intention  of  the  testator,  and  the  weight 
of  convenience  was  in  favor  of  i)\e  rule.  The  wiH  was  large 
enough,  and  there  were  no  expressions  in  it  authorizing  a  nar 
rower  construction,  and  no  purpose  inconsistent  with  an-inten- 
tion  to  pass  the  trust  estate  to  the  devisee.  He  said  there  was 
no  case  establishing  a  different  rule  ;  and  that  if  there  was  any^ 
such  case,  he  would  abide  by  it.  The  rule,  according  to  the 
old  cases,  unquestionably  was,  that  a  trust  estate  would  pass  by 
general  words. 

I  *  556  ]  •This  is  the  final  decision  in  the  English  Courts,  on  the  very 

point  which  has  been  raised  and  discussed  in  this  place ;  and 
after  the  decided  opinion  of  so  laborious  and  able  a  lawyer  as 
Lord  Eldon,  we  may  well  doubt  whether  the  learned  counsel 
for  the  plaintiffs  have  not  been  mistaken  in  their  apprehension 
of  the  rule  of  law.  It  is  admitted  on  all  hands,  that  a  mortgagee 
holds  the  mortgaged  lands  in  trust ;  and  when  it  is  said  t£at  a 
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dcfise  ol  real  property  will,  ordinarily,  pass  a  trust  estate^  all  in  error, 
the  cases  consider  it  as  applying  as  well  to  a  mortgj^ee  as  to     albany 
any  other  trustee ;  and,  indeed,  it  applies  the  stronger  to  that  Febnwry.isie. 
case  when  we  find  that  the  devise  does  actually  pass  the  bene-  ^-^'^n^''^-^ 
ficial  interest  in  the  mortgage  debt.  Jicit«o5 

The  case  of  JJoe,  ex  dem.  Jteade^  v.  Heade^  (8  Term  Rep,  Df  lIhct 
118.)  in  the  K.  B.,  declares  the  same  role.  ^.,  having  estates, 
of  his  own,  and  having  another  estate  which  he  held  as  a 
mere  naked  trustee,  without  any  interest,  devised  all  his  estate, 
whatsoever  and  wheresoever,  after  payment  of  debts  and  leg- 
acies.  The  question  was  here  between  the  heir  and  devisee, 
which  of  them  took  the  trust  estate,  and  the  K.  B.  put  it  en- 
tirely on  the  ground  of  intention.  The  general  words  seem, 
both  by  the  counsel  and  the  Court,  to  have  been  admitted  to  be 
sufficient  to  pass  the  trust  estate ;  but  as  the  testator  had  here 
charged  all  his  lands  devised  with  the  payment  of  debts  and 
legacies,  it  was  decisive  evidence  that  he  did  not  intend  to  pass 
the  trust  estate  by  that  will,  because  he  had  no  right  to  charge 
it  with  such  payments  ;  and  as  the  intention  in  this  case  was 
manifest,  for  that  reason,  and  that  reason  only,  the  trust  estate 
was  held  not  to  pass.  So,  in  another  case,  {Ex  parte  Morgan, 
10  Vesey,  101.)  Lord  Etdon  held,  that,  where  a  mortgagee  had 
devised  all  his  real  estate,  charged  with  an  annuity,  it  could  not 
be  considered  as  his  intention  to  pass  the  mortgage  estate, 
because  that  estate  was  not  his  own.  He  only  held  it  in  trust 
for  a  special  purpose,  and  he  had  no  right  to  charge  it  with  an 
annuity. 

Here,  then,  we  have  the  decisions  of  the  Courts  of  law 
and  equity  in  England y  uniting  in  the  rule  as  I  have  stated  it ; 
and  if  we  go  back,  as  Lord  Eldon  did,  to  the  old  cases  prior 
to  the  revolution,  and  which  are  to  be  received  strictly  as 
authority,  we  shall  find  them  containing  and  expounding  the 
same  doctrine. 

I  begin  with  the  case  of  lyinn  v.  Litthtony  (1  VemoTiy  3.  2 
Ck,  Cas,  51.)  decided,  as  early  as  1681,  by  Lord  Nottingham, 
whom  Sir  Jvm.  Blackstone  always  mentions  with  the  reverence 
*due  to  the  father  of  the  English  system  of  equity  jurispru-  [  ♦  557  1 
dence.  The  testator,  in  that  case,  was  seised  of  divers  lands 
in  his  own  right,  and  divers  lands  as  mortgagee,  and  he  devised 
all  those  lands  he  held  in  his  own  right  by  specific  designa- 
tion, and  adds,  or  elsewhere  within  the  kingdom  of  Wales,  and 
he  charged  his  lands  devised  with  a  rent  charge  for  life.  The 
question  was,  whether  the  lands  held  in  mortgage  passed  by  the 
will,  aiid  it  was  held  that  they  did  not,  because  it  appeared  not 
to  be  the  testator^s  intention,  as  he  made  special  mention  of  his 
own  lands,  and  not  of  the  other.  But  another  and  a  stronger 
reason  was  assigned  by  the  Coqrt ;  and  this  was,  that  the  testator 
had  charged  the  lands  that  passed  by  the  devise  with  a  rent 
charge  for  life,  and  he  could  not  be  thought  so  improvident  as 
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IS  ERROR,   to  grant  a  rent  for  so  great  an  estate,  and  of  so  long  a  contina- 

ALBANY     ^^^^  ^  ^^'  '*^®»  ^"^  ^*  mortgage  lands  which  were  every  day 
February,  isifi.  redeemable. 

This  decision  places  the  question,  whether  a  trust  estate  will 
pass  by  general  words,  on  the  same  ground  that  it  was  placed  by 
Dx  Laitct  Lord  EldoUy  120  years  afterwards.  It  is  a  question  altogether 
of  intention,  and  to  be  gathered  from  the  scope  and  design  of 
the  whole  will.  If  the  mtention  be  not  otherwise  pretty  clearly 
expressed,  and  it  be  not  inconsistent  with  the  nature  of  the  other 
provisions  in  the  will,  the  understanding  is  that  the  trust  estate 
will  pass. 

The  case  of  Marlovo  v.  Smith  was  the  next  decision  on  the 

Sint.  (2  P.  Wms.  1980  ^^  ^^  decided  in  the  time  of  Lord 
acclesfieldy  in  1723.  The  testator  devised  part  of  his  estate 
to  A,y  and  all  the  rest  and  residue  of  his  estate  to  B,  It  was  held 
by  the  master  of  the  rolls,  that  the  land  which  he  held  as  a  bare 
trustee,  passed  by  these  latter  words,  for  the  legal  estate  was  his 
estate  in  the  eye  of  the  la^ ;  and  there  was,  it  was  said,  tio  in- 
convenience in  this  construction,  for  the  devisee  would  be  equally 
a  trustee.  So  again,  in  the  modern  case  Ex  parte  Sergison,  (4 
VeseVy  147.)  the  master  of  the  rolls,  afterwards  Lord  Ahanlei/y 
and  Liord  Uosslyn,  were  both  inclined  to  the  opinion,  that  a 
mortgage  estate  would  pass  by  general  words  in  a  will,  such  as 
all  the  resty  residue  and  remainder  of  my  estate,  real  and  personal , 
of  what  nature  or  Jcind  soever. 

In  addition  to  this  weight  of  authority,  I  might  add  the  opin- 
ions of  Mr.  Butler,  in  one  of  his  notes  to  CoJce  on  Littleton  {Co. 
f  •  558  ]  Litt.  203.  6.  n.  96.)  and  of  Mr.  Sanders,  in  his  note  to  ♦!  Atl\ 
605.,  and  both  these  writers  bestow  some  pains  on  the  question, 
and  each  cites  a  case,  to  the  same  effect,  and  not  elsewhere 
reported. 

Then,  what  are  the  authorities  on  which  the  counsel  for  the 
plaintiff  have  relied  ?  We  may  well  ask  this  question  after  the 
cases  which  have  been  mentioned,  and  after  Lord  Eldon  has 
said  that  he  knew  of  no  case  against  the  general  rule  which  has 
been  stated.  They  rely,  in  the  first  place,  on  a  loose  observation 
in  the  case  of  Strode  v.  Russell,  in  1708,  (2  Vem.  621.)  in  which 
it  is  stated  to  have  been  agreed  by  the  chancellor,  assisted  by 
the  master  of  the  rolls  and  two  judges,  that  mortgages  in  fee, 
though  forfeited  when  the  will  ,was  made,  did  not  pass  by  the 
general  words.  There  is  nothing  in  the  case  to  the  point  but 
'  this  single  observation ;  and  Mr.  Sanders,  in  the  note  to  which  I 
have  alluded,  says,  that  this  case  affords  no  argument  on  either 
side,  as  the  decree  takes  no  notice  of  any  mortgages,  except  those 
whereof  the  testator  had,  after  the  making  of  the  will,  purchased  the 
equity.  The  next  authority,  more  confidently  relied  on,  is  ah 
observation  of  Lord  HarduncJce,  in  Casbome  v.  Scarfs,  (1  AtJc. 
605.)  in  which  he  says,  that  by  u  devise  of  all  lands,  tenements 
and  hereditaments,  a  mortgage  in  fee  wil  not  pass,  unless  the 
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equity  of  redemption  be  foreclosed.     This  does  not  appear  to  in  error. 
have  been  the  point  in  the  cause,  and  it  is  rather  to  be  consid-     ^^bany 
ered  as  an  extrajudicial  dictum;  and  Lord  EUlon  declared  (8  Febmory.isie. 
Vesey^  436,  437.)  that  he  did  not  believe  Lord  -ff.  ever  said  so.  ^^-^^v""^"^-^ 
And  when  this  dictum  was  cited  in  another  case,  (4  Vtsey^  149.)        ^^^^^ 
the  then  solicitor-general,  Sir  John  Mitfordy  told  the  Court  that    i>k  Lakct. 
Lord  Northington    and  Lord    Thurlow  had    overruled   th^t 
opinion. 

Another  case  relied  on  by  the  plaintiff's  counsel,  is  that  of  the 
Duke  of  LtedB  v.  Munday,  (3  yesey,  348.)  in  which  the  master 
of  the  rolls  (Lord  Alvcndey)  is  made  to  concur  in  opinion  with 
Lord  Hardwicke.  We  find,  however,  that  he  afterwards  declared 
(5  Vesey^  341 .  nott^  that  the  opinion  imputed  to  him  in  this  case 
was  not  correct ;  and  that  he  did  not  mean  to  decide  the  ques- 
tion, but  made  a  conditional  decree,  on  account  of  his  doubts. 
The  last  case  mentioned  is  that  of  the  Attomey-^Genei^  v. 
BuUer^  (5  Vesey,^9.)  in  which  Lord  iZo^/yn  seems  to  intimate 
that  a  trust  estate  will  not  pass  by  general  words  in  a  will ; 
and  yet,  strange  as  it  may  appear,  he  afterwards  said  (8  Vesey, 
437.)  that  he  was  overborne  in  that  case  by  some  observations  [  *  559  ] 
*of  the  attorney-general,  and  that  his  opinion  was  rather  with 
Lord  JEldon. 

On  reading  these  latter  cases,  we  are  almost  involuntarily  led 
to  pause,  and  wonder  at  the  extraordinary  and  very  unaccount- 
able perplexity,  doubt,  and  alternation  of  opinion,  which  they 
discover  on  this  point.  The  learned  men  referred  to  in  these 
cases,  do  not  appear  to  me — with  all  proper  humility  be  it  spoken 
— ^to  have  examined  this  question  with  the  diligence  or  the  talent 
worthy  of  the  eminent  reputation  they  bear.  If,  indeed,  they 
did,  the  reports  have  done  them  jgreat  injustice.  Lord  Eldon 
nad  studied  the  question  with  profound  attention,  and  he  showed 
it  to  be  perfectly  clear  and  settled ;  but  in  the  other  modem 
chancery  cases  on  this  point,  we  find  nothing  but  what  tends  to 
expose  the  inefficacy  of  legal  learning,  and  the  weakness  of 
human  reason. 

I  have  thus  finished  a  review  of  all  the  material  cases  on  the 
subject ;  and  if  the  Court  have  had  the  patience  to  attend  to  this 
dry  detail,  I  presume  they  must  be  satisfied  that  there  is  no 
technical  rule  of  law  to  withstand  the  intention  of  the  will. 
And  when  Mrs.  WaddeU  directed,  that  aU  the  rest  of  her  estate 
in  HardenbergVs  patent,  and  elsewhere,  whatsoever^  and  where* 
soever,  should  be  turned  into  money,  and  distributed  among  her 
Jive  children,  who  should  be  tenants  in  common,  in  fee  of  the  realty, 
untU  such  sale  and  distribution  be  made,  she  intended  that  her 
legal  and  beneficial  interest  in  the  mortgage  debt,  and  premises, 
should  pass  with  the  rest  of  her  estate.  It  follows,  then,  of 
course,  that  John  Taylor  was  authorized  to  enter  under  the 
mortgage,  in  right  of  his  wife,  and  of  Mrs.  BfKller,  two  of  the 
daughters  of  Ann  WaddeU,  and  that  the  notion  of  an  illegal 
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IS  ERROR,  and  fraiukilent  attornment  to  Taylor  is  totally  without  foanda- 
ALBANT     ^'**     ^®  ^'^y  conmder  his  powession  as  the  possession  of  aU 
February,  1816.  the  cfauMiants  ondor  the  will. 

Even  if  the  tecbnieal  legal  estate  in  the  mortgage  had  deseend* 
ed  to  the  h^r,  he  would  feAve  been  but  a  mere  trustee  for  ail  the 
De  Lahct.  children  to  whom  the  beneficial  interest  was  demised,  and  they 
would  have  been  entitled  to  use  his  name  to  recover  the  money, 
or  to  foreclose  the  mortgage,  or  to  gain  possession.  TUb  was 
so  declared  by  Sir  John  Ikrange,  m  the  case  of  Att&mey^G^neral 
V.  Msyriekj  (2  Ves.  44.)  AikI  though  it  is  not  now  necessary 
to  give  any  opinion  on  ^at  point,  I  siKmld  incline  to  think,  that, 
[  *  560  ]  even  in  ttuit  case,  the  children  of  Mrs.  fVaidell  *could  protect 
themselves  in  the  entry  and  possession,  under  the  mortgage. 

But  I  need  not  pursue  the  subject  farther.  I  have  examined 
the  case  on  every  pomt,  and  am  of  opinion  that  the  judgment 
of  the  Supreme  Court  ov^ht  to  be  affirmed. 

Ajfrii  itt  This  being  the  unanimous  opinion  of  the  Court,  it  was,  there- 
upon, ORDERED-  and  ADJUDGED,  that  the  judgment  given  in  Ais 
cause  be  affirmed,  and  the  record  remitted,  £.c. ;  and  that  the 
plaintifis  in  error  pay  to  the  defendants  in  error  their  costs,  to 
be  taxed,  &c. 

Per  i4ifkm  Ckriam,    Judgment  affinned. 


AprUtA.  A  motion  was  made,  on  the  part  of  the  pbintifi  in  error,  for 

double  costs. 

CMt$.  The  Chancellor.    The  14th  section  of  the  Mt  eanceming 

co$Uy  applies  only  where  the  writ  of  error  is  sued  out  by  the  de- 
fendant nelow.  That  section  is  a  transcript  of  the  statute  of  13 
Car,  II. ;  and  such  has  always  been  the  ccMistrudion  of  it. 
(HuUoek  an  Casts,  280,  S81.)  The  decision  of  the  Supreftie 
Court,  in  Peters  and  Oedney  v.  Henry,  (6  Johns.  Rep.  978.>  is  to 
this  point.  The  14th  section  gives  double  costs,  for  delay  of 
execution,  and  that  is  understock  to  apply  only  when  the  plain* 
tiff  below  recovers.  The  defendants  are  entitled  to  sir^U  eost% 
only,  under  the  iMi  section  of  the  act.  « 

Pet  kfi.  Oar.    Single  costs  only  awarded. 
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IN  ERROR. 

•David  Gelston  and   Peter  A.  Schenck,  r.^^®^/c 

,    .    ^.^^     .  '  February,  1816. 

plaintiffs  in  errors 


against 
Gould  Hoyt,  defendant  in  error. 

IN  ERROR,  to  the  Supreme  Courts  oa  a  bill  of  exceptions,  Y^^^.  ^'^^ 
in  which  were  set  forth  the  pleadings  and  demurrer,  that  judg-  lopreme  Coun 
m^it  was  given  fcfr  the  plaintiff  below  upon  the  demurrer,  and  1®"""?  *?  ^ 
the  proce^ifkgs  at  the  trial,  where  a  verdict  was  found  for  the  prea8,wb!>%ins 
plaintiff  for  107369  dollars  and  43  cents  damages.  The  pro-  "  'demurrer, 
ceedings  of  the  Court  below,  after  the  trial,  upon  the  bill  of  ex-  S^ing  caiiedS^ 
ceptions,  were  not  stated.  t^«  defendant's 

The  declaration,  which  was  in  trespass,  contained  five  counts :  l^h^g  tbe  d^ 
1.  That  the  defendanU  below,  on  the  10th  of  July,  1810,  took,  "»""«'.  ,^^j 
and  carried  away,  the  goods  and  chattels  of  the  plaintiff,  of  the  ioufSr*  ^' en 
value  of  200,000  dollars.  2.  That  the  defendants,  on  the  same  jorihe'piamtiin 
day,  took,  and  carried  away,  a  vessel  of  the  plaintiff,  called  the  d^not^oo'brin^- 
American  EagUy  together  with  her  tackle,  apparel,  and  furni-  '^s  ^  ^:"i  of 
ture,  500  tons  of  stone  ballast,  100  hogsheads  of  water,  130  bar-  tbeproprie^ty  o^ 
rek  salted  provisions,  20  hogsheads  of  ship  bread,  of  the  value  ^.  u  JJ'^u'*^ 
of  200,000  dollars.  3.  For  carrying  away  the  vessel,  &c.  as  in  pa^  a^inst 
the  last  count,  and  damaging,  spoiling,  and  converting  and  dis-  ^^  ^y  default. 
posing  thereof  to  th^r  own  use.  4.  For  taking  and  seizing  a  No  point  can 
certain  vessel  of  the  plaintiff,  of  the  value  of  200/)00  dollars,  in  ^^!^^^  I 
which  the  plaintiff  intended,  and  was  about  to  carry,  and  con-  hu\v^J:^on 
vey,  certain  goods  and  merchuidiseB,  for  certain  freight  and  re-  ^^'^^^^  ^^ 
Wfud,  to  be  paid  to  him,  and  keeping  and  detaioing  the  same  c^rt     l^io«\ 

The  actual  and 
pearcable  possession  of  a  chattel,  is  sufficient  to  maintain  an  action  of  trespass.  {b\ 

An  Sfdnrission  of  the  eounsd  of  llie  plaintiff  on  the  trial  of  aa  actios  of  trespass,  that  the  defendant  actecl 
ivitfaoul  malice,  precludes  the  plainiin  from  claiming  vindictive  damages ',  and.  therefore,  evidence  ou  tlie 
part  of  the  defendant,  in  the  nature  of  a  justification  of  the  act,  is  inadmissible  by  way  of  mitigation  of 
damages. 

An  officer  of  ibe  lerenue,  saizii^  goods,  as  forfeited,  and  causing  them  to  be  libelled  and  tried,  in  an 
acti(Hi  of  trespass,  by  tbe  owner,  can  only  plead  a  condemnation,  or  an  acquittal,  with  certificate  of  probable 
cause.  ^ 

The  judgment  or  decree  of  a  Court  oC  competent  jurisdiction,  binds  only  parties  or  privies. 

Where  a  vessel  is  seized  as  forfeited,  by  the  surveyor  of  a  port,  under  orders  from  the  collector,  and  is 
libelled  in  the  Distriet  Court,  the  sonreyor  and  ediector  an  pn vies,  as  it  is  to  be  presumed,  nothing  appear 
ing  to  the  contrary,  that  the  seizure  was  made  in  consequence  of  information  given  by  them  to  the  eovem- 
ment ;  and  they  are  bound  by  the  decree  of  the  Kstrict  Court.    But  if  they  are  not  informers,  yet  tney  are 
privies,  by  virtue  of  their  oflElee,  and  act  of  seiaon. 

A  decree  agaiiBt  the  principal  binds  the  agent,  who  must  look  to  the  principal  for  an  indemnity. 

A  sentence  of  restitution  in  the  District  Court  of  the  United  States,  or  a  vessel  which  had  been  seized  by 
revenue  oflieers,  is  conclusive  evidence,  in  an  acti(»  of  tnspasa,  bfpugfat  by  the  owner  against  the  ofiicers, , 
ibai  the  seizure  was  illagBl. 

A  decree,  in  proceedings  in  rem.  of  a  Court  of  pccidiar  and  exclusive  jurisdiction,  whether  of  condemna- 
tion or  acquittal,  is  binding  upon  ail  panons. 

It  is  not  for  Courts  of  law  to  determine  whether  a  revolted  colony  has  beccwae  an  independent  state,  but 
for  the  government  alone,  and  until  the  government  solemnly  recognize  its  existence  as  a  nation,  Courts 
are  bound  to  eonnder  the  ancient  state  orthings  as  ranMiniag. 

The  ports  of  tbe  island  of  St.  Domin^Of  respectively  under  the  government  of  Petion  and  Chritiophe,  are 
not  independent  states,  within  tbe  meanmg  of  the  act  of  congress,  of  the  5th  of  Jaeie,  179<k 

Where  a  writ  of  error  is  brought  on  a  judgment  for  the  plaintiff  in  an  action  for  a  tort^^and  the  judgment 
b  affirmed,  the  defendant  in  error  will  not  be  allowed  interest  on  the  judgment. 


U)  Vide  mughion  r.  S'arr,  4  WaMPs  Am.  175. 

h)  Aikina>A».Buek,l  WtndeWt  R£p.  4£6,    Roeh/eUerr.  DonneUy,  B  Cow.  R^.  GtX    Kane  t.  WIA 
tick,  8  WendelPs  Rep.  219. 
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AV  ERROR,  for  a  long  space  of  time,  and  converting  and  disposing  thereof 
"^ALBANY     ^^  ^®^'  ^^^  **^'  whereby  he  was  prevented  from  conveying  the 
February,  I8i6.  *8aid  goods,  and  lost  the  profit  which  would  have  accrued  there- 
^-^^^>y^^^^^  from.     5.  For  seizing  and  taking  possession  of  divers  goods  and 
GzhnoiK     chattels  of  the  plaintiff,  that  is  to  say,  a  ship  called  the  American 
HoTT.       Eagle,  together  with,  &c.,  (as  in  the  second  count,)  and  con- 
tinuing in  the  possession  of  the  said  goods  and  chattels,  and 
taking  and  carrying  them  away.    The  defendants  below  pleaded 
the  general  issue,  and  two  special  pleas,  in  bar,  alleging  the 
goods,  &c.,  mentioned  in  the  several  counts  of  the  declaration, 
to  be  the  same,  and  justifying  the  trespass ;  for  which,  together 
with  the  proceedings  on  the  trial  in  the  Court  below,  see  ante, 
pp.  141—144. 

On  the  cause  coming  on  to  be  argued  in  this  Court,  the 
reasons  for  the  judgment  of  the  Court  below  were  assigned  by 
Mr.  Justice  Spencer.     (See  ante,  p.  150 — 156 — ^7.) 


r.  BleecJcer,  for  the  plaintiffs  in  error.  In  discussing  this 
case,  I  shall  consider,  in  the  first  place,  the  correctness  of  the 
judgment  given  by  the  Supreme  Court  on  the  demurrer  to  the 
second  and  third  pleas  of  the  defendants  below,  and  shall  then 
proceed  to  the  examination  of  the  questions  arising  on  the  bill 
of  exceptions. 

The  Supreme  Court  erred  in  the  judgment  which  they  gave 
on  the  demurrer  to  the  second  plea.  That  plea  is  good ;  it 
states  that  the  vessel  was  to  be  employed  in  the  service  of  Petion, 
one  foreign  power,  against  Christophe,  another  foreign  power, 
then  at  peace  with  the  United  States;  and  this  was  sufficient; 
it  was  unnecessary  for  us  to  allege  that  Christophe  and  Petion 
^AeiJtmeikh,  Were  independent  states.  The  act  of  congressf  speaks  merely 
iTSHw  f.  s.  ^f  fQjgign  princes  and  states ;  and  whether  one  or  both  be  inde- 
pendent or  not,  is  no  ingredient  of  the  offence.  That  Petion  and 
Christophe  were  foreign  princes  and  states,  the  plaintiff  below  ad- 
mitted by  his  demurrer :  if  he  intended  to  avoid  the  consequences 
of  such  an  admission,  his  proper  course  would  have  been  to  have 
replied,  denying  that  they  were  foreign  states  recognized  by 
this  government,  which  would  have  imposed  upon  us  the 
necessity  of  proving  them  such ;  and  we  were  not  bound  to  set 
forth  the  history  of  St.  Domingo  in  our  plea.  But,  as  the 
pleadings  now  stand,  our  justification  is  sufficient,  and  we  are 
entitled  to  judgment  upon  this  plea.  It  may  be  said,  that  it 
contsuns  double  matter,  to  wit,  the  instructions  of  the  president: 
on  that  we  do  not  rely  as  a  justification ;  but  if  the  plaintiff 
[  *  563  ]  below  *intended  to  except,  on  the  ground  of  duplicity,  he  should 
have  demurred  specially.  The  third  plea  must,  also,  be  good, 
upon  this  demurrer :  the  same  answer  is  given  to  the  objec- 
tion of  duplicity  in  this  plea  as  in  the  last.  If  the  state,  or 
prince,  be  imperfectly  described,  it  is  matter  of  form  only,  and 
the  plaintiff  below  should  have  demurred  specially  on  that  ac* 
count.  It  is,  at  least,  a  good  title  defectively  set  forth,  and  the 
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pleading  is  sufficient  in  substance ;  the  facts  of  it  are  confessed  in  error, 
by  the  demurrerf  Albany — 

Next,  as  to  the  bilh  of  exceptions.  The  plaintiff  below  did  not  Febraary,i8i6. 
show  a  sufficient  possession  of  the  vessel  to  enable  him  to  main-  ^-'^'^^y^^^ 
tain  this  action ;  he  was  a  mere  bailee,  not  answerable  to  the  g«^»toic 
owner,  whoever  he  wasj!  and  the  acquittal  in  the  District  Court,  Hott. 
which  decided  nothing  as  to  title,  gave  him  no  other  or  better  \iH,Bi,Rep. 
title  than  he  had  before.  The  motion  for  a  nonsuit,  therefore,  ^-f  eS^^'wd! 
ought  not  to  have  been  overruled.  CojSi.     '  D^\ 

The  evidence  offered  by  the  defendants  below  ought  to  have  ^'^^'^^^y^^-'*) 
been  received,  and  the  Supreme  Court  erred  in  deciding  that  all  lie^s,  ^c 
defence  was  precluded  by  the  decision  of  the  District  Court.       2.) 

A  judgment  or  decree  is  binding  only  upon  parties  or  privies. 
The  plaintiffs  in  error  were  not  parties  to  the  proceedings  in  the 
District  Court;  for  those  proceedings  were  not  carried  on  in 
their  names,  nor  were  they  interested  therein  in  any  way;  hence 
the  injustice  of  their  being  precluded  by  a  decision  which  they 
had  no  opportunity  to  controvert.  The  proceedings  in  the  Dis- 
trict Court  were  instituted  against  the  vessel,  in  the  name  and 
on  the  behalf  of  the  United  States,  The  plaintiffs  in  error  were 
merely  agents  authorized  by  the  government  to  seize  the  vessel, 
and  after  seizure,  their  power  and  interest  ceased,  and  passed 
into  the  hands  of  the  district  attorney,  who  was  the  authorized 
agent  to  prosecute  ;^  and  ought  they  to  be  punished  for  the  de-  i^i  l,  u.  8. 
fault  of  the  district  attorney  in  not  making  out  the  forfeiture  ?  ^'  \^'iF'5i 

It  will  be  said  that  this  was  a  decree  in  rem^  and,  therefore,  nig.  196.  Su 
l)inding  upon  all  the  world ;  but  proceedings  in  rem  can  only 
have  that  effect  (if  in  any  case)  when  they  terminate  in  a  con- 
demnation :  an  acquittal  of  the  property  is  not  conclusive. ||    A     ■  b^m^jo^' 
decree  of  an  ecclesiastical  Court  against  a  marriage  is  not  res  245.    5  Term 
judicata ;  and,  there,  every  person  who  is  interested  can  make  -Rv-  *^ 
himself  a  party  while  the  cause  is  pending,  and  before  it  is  con- 
cluded.lF     With  us,  a  decree  in  rem  is  not  invested  with  that  ^J^  ^^tt^ 
binding  efficacy  contended  for  on  the  other  side  ;  the  subject  is  470. 4!co.ft9.a. 
*always  open  to  examination :  such  was  the  doctrine  of  this       [  *  564  ] 
Court  when  it  decided  that  the  decree  of  a  foreign  prize  Court, 
condemning  a  vessel  as  belligerent  property,  was  but  prima 
facie  evidence  of  a  breach  of  the  warranty  of  neutrality,  in  an 
action  between  insurer  and  insured.+t    This  decision  places  us    t^*^<***-^ 
upon  open  and  elevated  ground :  it  relieves  us  from  the  neces-  caines'M    Cat 
sity  of  sheltering  ourselves  under  the  distinction  taken  in  the  ^i'^- 
Efiglish  books  between  sentences  of  acquittal  and  condemna- 
tion :  it  shows  that  no  decree  whatever  can  operate  upon  the 
rights  of  strangers.     And  why  should  the  sentence  of  the  Dis- 
trict Court  be  an  exception  to  the  general  rule  ?    That  Court  is 
no  more  competent  to  decide  on  the  legality  of  a  seizure  than 
the  Supreme  Court.     A  judgment  in  a  criminal  case  is  not  evi- 
dence in  a  civil  action,  because  it  is  res  inter  alios  acta.     The 
judgments  of  foreign  Courts,  or  of  the  Courts  of  other  states, 
may  be  re-examined  in  actions  here,  between  the  same  parties ; 
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JN  ERROR,  and  the  District  Court,  as  regards  us,  is  not  a  domestic  Courts 
Albany"  ^^^  ^^  ^  ^^  Court  of  another  government.    A  decision  of  this 
February,  1816.  CouTt,  or  of  the  Supreme  Court,  is  not  Innding  upon  persons 
^^^'''^>^'^'^^  not  parties  or  privies  to  it ;  it  is  not  resjudkaia  in  an  action  be- 
Gelstov     tweea  strangers  ;t  and  he  who  cannot  come  in  as  a  party  to  the 
HoTT.       proceedings,  and  defend,  or  enter  an  appeal  from  the  decision^ 
iPeaj^tEv.  IS  a  stranger*!    In  an  action  by  an  executrix,  it  was  held  that 
n.  ^^  NJP,  ^^  defendant  was  estopped  by  the  probate  from  proving  the 
2^.  will  forged  ;  and  why  ?  Because  he  might  have  appealed  from 

1 --^^^  ™-  the  decision  of  the  ordinary.^  The  case  of  Scott  v.  Sherman^^ 
217.^219.  ^Ld.  relied  upon  by  the  Court  below,  is  inapplicable :  there  a  con- 
^*i^^  'ij^  ^^^^^^^  'I*  ^®  exchequer  was  held  conclusive ;  in  our  case. 
wg  Ejeci,^\,  there  was  an  acquittal;  but  it  has  been  sufficiently  shown,  that, 
$  1  Lev.  235.  whcther  the  property  were  acquitted  or  condemned,  the  sen- 
■  ^^^*-  tence  would  be  equally  inconclusive,  as  well  because  proceedings 
^^'  in  rem  have  not,  in  fact,  the  uncontrollable  power  attributed  to 

them,  as  because  the  plaintiffs  in  er^or  cannot  be  bound  by  pro- 
ceedings to  which  they  were  not  parties ;  in  which  they  could 
not  have  interposed  nor  asserted  a  claim,  and  from  which  they 
could  have  prosecuted  no  appeal. 

Next,  we  contend,  that  the  facts  offered  to  be  proved  by  the 
defendant  below,  had  they  been  admitted,  were  sufficient  to  es- 
tablish his  defence ;  and  in  this  point  are  involved  the  real 
merits  of  the  case. 

Petion  and  Christophe  were  princes  and  states,  within  the 
*  565  J      ^meaning  and  policy  of  the  act  of  congress,  which  was  never 
intended  to  be  confined  to  legitimate  princes.     They  are  princes 
and  states  de  facto ;  they  and  their  predecessors  have  existed  as 
such  ever  since  the  year  1791 ;    they  have  asserted  and  pos- 
sessed all  the  rights  of  sovereignty,  and  have  exercised  witliout 
control,  and  at  length  without  opposition,  the  power  of  self- 
government.     The  dominion  of  either  of  them  is,  in  the  words 
IT  B,  1.  c.i.  of  the  definition  which  Vaitel  gives  of  a  nation  or  state,V  ''a 
*-  ^'  body  poUtic,  or  a  society  of  men  united  together  to  promote 

their  mutual  safety  and  advantage  by  means  of  their  union." 
Such  a  union,  according  to  that  writer,  constitutes  a  state.  A 
public  authority,  or,  in  other  words,  a  sovereignty,  subsists 
among  them,  *^  to  order  and  direct  what  ought  to  be  done  by 
each  member,  in  relation  to  the  end  of  the  association : "  to  this 
sovereignty  every  member  is  subjected,  '^  in  every  thing  that 
relates  to  the  common  welfare."  The  public  authority  or  sov- 
H  Id.  $.  2.  ereignty  "  especially  belongs  to  the  body  politic,  or  the  state ; "  ft 
wherever  that  authority  is  found,  there  is  a  nation,  or  state  : 
the  two  ideas  of  sovereign  power  and  national  existence  are 
coextensive  and  inseparable:  they  are  convertible  terms.  Pe- 
tion and  Christophe,  or  the  governments  of  which  they  are  re- 
spectively the  heads,  exercise  the  sovereignty  according  to 
their  respective  constitutions.  How,  then,  can  it  be  said  thai 
these  sovereignties  are  not  bodies  politic,  or  states? 

When  the  plaintiffs  in  error  have  shown  that  Petion  and 
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Christophe,  or  the  governments  of  which»  they  are  the  heads,  IN  error. 
assuming  and  exercising,  as  they  do,  all  the  rights  of  sovereign-    alb  any" 
ty,  are  foreign  princes  and  states,  they  have  made  out  a  com-  Febra&ry^isi';. 
plete  and  perfect  justification,  and  bring  themselves  within  the 
letter  of  the  act  of  congress.    The  same  question  arises  here 
as  on  the  demurrer  to  our  second  plea ;  and  if  it  were  not  ne- 
cessary for  us,  in  pleading  our  justification,  to  allege,  that  they 
were  independent,  neither  was  it  necessary  in  making  out  our 
defence  by  evidence.     But  we  are  not  unwilling  to  meet  the 
subject  in  the  point  of  view  which  is  deemed  by  the  adverse 
party  the  most  favorable  to  themselves. 

A  recognition,  by  one  state,  of  the  superiority  of  another,  does  • 
not  destroy  the  independence  of  the  former.     One  state  may  do 
homage  to  another  as  its  feudal  superior,  or  may  pay  tribute  to 
a  foreign  power ;  but  the  homage  or  tribute  merely  diminishes 
its  dignity,  and  still  suffers  its  independence  to  remain  entire.f     t^*  ^-  ^'  ^• 
*But  the  governments  of  St.  Domingo  have  not,  in  the  slightest  ''  '[*3QQ  1 
degree,  acknowledged  themselves  to  be  dependent  on  the  crown 
of  France,     They  have  asserted  and  maintained  their  inde- 
pendence ;  and  whatever  claim  of  supremacy  the  government 
of  France  may  have  made,  it  has  never  been  able,  efiectually, 
to  enforce  it,  and  the  revolted  colonies  have  uniformly  resisted 
it.     The  mere  circumstance  of  their  revdting,  and  going  to 
war  with  their  former  sovereign,  renders  them  an  independent 
nation.     "  A  civil  war,'*  says  VattelX  "  breaks  the  bands  of     |^'  '•  *•  *•• 
society  and  government,  or  at  least  it  suspends  their  force  and  '' 
effect ;  it  produces  in  the  nation  two  indei)endent  parties,  con- 
sidering each  other  as  enemies,  and  acknowledging  no  common 
judge ;  therefore,  of  necessity,  these  two  parties  must,  at  least  ^ 

for  a  time,  be  considered  as  forming  two  separate  bodies,  two 
distinct  people.  Though  one  of  them  may  be  in  the  wrong  in 
breaking  the  continuity  of  the  state,  to  rise  up  against  lawful 
authority,  they  are  not  the  less  divided  in  fact.  Besides,  who 
shall  judge  them  ?  who  shall  pronounce  on  which  side  the  right 
or  the  wrong  lies  ?  On  earth,  they  have  no  common  superior. 
Thus,  they  are  in  the  case  of  two  nations,  who,  havins  a  dispute 
which  they  cannot  adjust,  are  compelled  to  decide  it  oy  force  of 
arms."  The  laws  and  usages  of  war,  as  recognized  by  civilized 
nations,  must  be  practised  by  them  towards  one  another. 
'^  When  a  nation  becomes  divided  into  two  parties,"  says  the 
same  author,^  "  absolutely  independent,  and  no  longer  acknowl-  $  M.  t.  **^'' 
edging  a  common  superior,  the  state  is  dissolved,  and  the  war 
between  the  two  parties  is  the  same,  in  every  respect,  as  a  pub- 
lic war  between  two  different  nations."  Si)eaking  of  the  con- 
duct which  forei^  nations  are  to  pursue,  in  regard  to  the  con- 
tending parties,  vattel^^  observes,  '^  It  is  not  for  them  to  judge  |  u.  #.  S96. 
between  contending  citizens,  nor  between  the  prince  and  his 
subjects:  to  them  the  two  parties  are  equally  foreigners, equally 
independent  of  their  authority."  The  law  of  nations,  then, 
evinced  as  it  is  by  the  deliberate  opinion  of  one  of  the  most 
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iS  ERROR  authoritative  writers  jipon  that  branch  of  jurisprudence,  has  de* 
ALBANY     <^id^  ^6  question  in  our  favor ;  and  to  that  decision  this  Court 
Febniaxy,i8i6.  18  bound  to  couform  its  judgment;  for  "the  law  of  nations 
^^'^^^^^"^'^  (wherever  any  question  arises  which  is  properly  the  object  of 
V.  its  jurisdiction^  is  here  adopted  in  its  full  extent  by  the  common 

HoTT.       la^  ajid  jg  iiejd  to  be  a  part  of  the  law  of  the  land."t    Mar- 
67  **^  tensX  speaks  expressly  to  the  same  effect.    He  puts  this  ques- 

J  Law  of  No-  tion :  •What  is  the  conduct  to  be  observed  by  a  foreign  power 
T*^l\  ^^^^  "  *  province,  or  territory,  subjected  to  another  state,  re- 
^  ^      fuses  obedience  to  it,  and  endeavors  to  render  itself  independ- 

ent ? "     His  answer  is,  "  A  foreign  nation,  not  under  any  oWi- 
•  gation  to  interfere,  does  not  appear  to  violate  its  perfect  obliga- 
tions, nor  to  deviate  from  the  principles  of  neutrality,  if  (in  ad- 
hering to  the  possession  without  examining  into  its  legality)  it 
treats  as  sovereign  him  who  is  actually  on  the  throne,  and  as  an 
independent  nation,  people  who  have  declared,  and  still  main- 
tain themselves  independent."    If  the  government  of  the  United 
States  has,  in  any  manner,  or  in  any  one  instance,  recognized 
the  governments  of  St.  D<mingo  as  foreign  states,  it  is  sufficient 
%Ed»B,Adm,  for  our  defence.^    The  record  admitted  such  a  recognition, 
^'  *  when  the  defendant  in  error  demurred  to  a  plea  justifying  the 

seizure  under  the  orders  of  the  government  of  the  United  &ates. 
The  giving  such  orders  was  an  implied  admission,  by  the  exec' 
utive,  of  that  fact. 

But  if  the  evidence  offered  by  us,  at  the  trial,  was  not  a  suffi- 
cient defence,  still  it  was  admissible  in  mitigation  of  damages. 
The  damages  given  by  the  jury  were  enormous,  and  treble  the 
valuation  which  the  plaintiff  himself  put  upon  the  vessel,  (by 
*  which  he  ought  to  be  concliidedO  when  he  had  her  appraised  at 

35,000  dollars. 

The  record  of  the  judgment  of  the  Court  below  is  not  made 
up  according  to  the  established  forms  of  law.  The  bill  of  ex- 
ceptions is  inserted  in  the  body  of  the  record,  and  there  is  no 
other  posteoy  or  statement  of  the  proceedings  at  the  sittings, 
where  the  cause  was  tried,  than  such  as  is  contained  in  the  bill 
of  exceptions. 

Van  Buren,  (attorney-general,^  and  T.  A.  Emmety  contra. 
The  plaintifib  in  error  did  not  choose  to  argue  the  demurrei 
in  the  Court  below,  and,  therefore,  they  ought  to  be  precluded 
from  raising  any  question  upon  it  in  this  Court ;  for,  if  such  a 
course  be  sanctioned,  it  would  have  the  effect  of  depriving 
the  plaintiff  below  of  the  benefit  of  the  permission  which  the 
Supreme  Court  would  have  granted  him,  to  withdraw  his  de- 
murrer and  reply. 

But  the  second  and  third  pleas  are  palpably  bad ;  the  defend- 
ants below  have  not  averred  themselves  to  be  revenue  officers, 
and  so  have  shown  no  right  to  make  the  seizure.  The  directions 
of  the  president  can  be  no  justification ;  for  the  government 
—         I  *  568  ]      ^'must  act  by  judicial  process,  unless  where  ^  particiuar  power  is 
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giver*  by  statute.    The  7th  section  of  the  act,  under  which  th^  fjy  ^nRov. 
seizure- in  this  case  was  alleged  to  have  been  made,  gives  the     alji.  n^T^ 
president  power,  "  in  every  case  in  which  a  vessel  shall  be  fitted  February,  i«i6. 
out  and  armed,  or  attempted  so  to  be  fitted  out  or  armed,"  ^-^i'^n^-'^.-^ 
contrary  to  the  provisions  of  that  act,  "  to  employ  such  part  of      Gkl>tux 
the   land  or  naval  forces  of  the  United  States,  or  the  militia        Horr. 
thereof,  as  shall  be  judged  necessary  for  the  purpose  of  taking 
possession  of,  and  detaining,  any  such  ship  pr  vessel."     The 
present  case  has  not  been  brought  within  that  section  ;  the  de- 
fendants below  have  not  averred  that  any  land  or  naval  force 
was  employed.     The  povyer  there  given  is  a  limited  power,  and 
should  be  specially  stated.f    These  pleas  are  also  bad, because    ti  Etp,  D^g. 
they  do  not  answer  the  whole  of  the  declaration ;  they  do  not 
meet  the  charge  of  converting  and  disposing  to  the  defendant's 
tisCy  and   they   have   thus  rendered  themselves  trespassers  ab 
initio ;  for,  by  converting  the  vessel  to  their  own  use,  although 
the  original  taking  might  have  been  lawful,  they  become  tres- 
passers ab  initio>%  jf  ^'^'^-  '^• 
I'hese  pleas,  too,  are  substantially  bad,  in  presenting  a  fact  s.r'^'^^&i/vM) 
which  cannot  be  tried  by  a  jury.     What  is,  or  is  not,  a  foreign  |Jg  jjj^^r 
i^tate,  is  a  question  of  public  law  for  the  decision  of  the  Court,  561.  Lio.  assi. 
and  to  be  determined  by  the  solemn  acts  and  recoCTitions  of  the  'jy^^jo^'  f 
government.^     The  fact,  then,  that  P.etion  and  Uirtstophe  were  rem**  R«p.  12. 
states,  is  not  admitted  by  the  demurrer,  for  it  is  a  matter  of  law ;     }  Bdw.  Adm. 
and  a  demurrer  admits  only  such  facts  as  are  triable  by  a  jury,  ^^j^  l^  * 
The  plaintiffs  in  error  come  with  a  very  ill  grace  to  assert  the  ' 
independence  of  the  island  of  Hayti,  when,  iii  1809,  two  libels 
were  depending,  on  their  own  prosecution,  in  the  District  Court 
of  this  district,  against  goods  alleged  to  be  of  the  '^  growth, 
produce,  and  manufacture  of  a  colony  or  dependency  of  France, 
to  wit,  St.  Domingo,^'  and  seized,  as  imported,  or  mtended  to 
be  imported,  into  the  United  States,  in  contravention  of  the  act  ff^}  ^*SS?a 
of  congress,  for  prohibiting  commercial  intercourse  between  sthMmer  Jamf, 
the  United  States,  and  Great  Britain  and  ^rance.^     We  repeat,  JJ^^-^^w? 
that  a  demurrer  admits  only  facts  well  pleadecl,  which  are  there-  Lym,   ^  both 
by  withdrawn  from  the  jury  ;  but  it  admits  no  matter  of  judicial  SJw'w^rwSrl 

COgnizance.lF  ted  by  the  tecre- 

The  third  plea  is  bad,  because  too  genera^  and  vague,  in  not  ^jyy^^''*^ 
setting  forth  the  foreign  states,  in  the  service  of  one  ojf  which  [  ♦  569  J 
*the  vessel  was  to  be  employed  against  the  other.  The  justifi-  IT  i  Saund.49. 
cation  of  the  defendants  consisted  in  a  criminal  charge  against  ^SuZa^Im^. 
the  plaintiff  below;  the  utmost  certainty,  therefore,  is  required  42i,4««.  ZL^ 
in  stating  it;  but  to  this  allegation  it  would  be  impossible  for  ^^^J^' 
the  plaintiiTto  know  what  to  reply .ff  p<rph.VB.8av. 

The  defendants  below  had  but  two  pleas  in  bar  of  our  action ;  Son-S.'*^  * 
they  might  have  pleaded  that  the  vessel  had  been  condemned  as  ft  sir.  99^, 
forfeited,  or  that  she  had  been  acquitted,  and  a  certificate  of  *g^'  ^^ 
probable  cause  granted  them  by  the  judge.  But,  by  their  Dig.'  Pleader, 
present  pleas,  they  have  attempted  to  draw  to  the  jurisdiction  j^^  ''^  J 
of  the  state  Courts,  a  cause  of  which  they  can  have  no  cogni-  rem  J&p.69S. 
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JN  ERROR,  zance.     In  England,  in  an  action  of  dower,  on  a  plea  of  ne  un 
'  ALBANY,     J**^'  accauphy  the  question  of  loyal  matrimoiiie,  if  contracted 
February,  1816.  within  the  kingdom,  is  always  sent  to  be  tried  by  the  bishop,  in 
^"^^"^^^'^^^^  whose  diocese  the  espousals  are  alleged  to  have  been  had  ;t  and 
V.  thus,  in  this,  and  a  variety  of  other  cases,  the  Courts  of  law  take 

HoYT.       particular  care  not  to  intrench  upon  Courts  of  special  iurisdic- 
rL  *146?'  ^  ^^°'     ^^  *"*  action  of  trespass,  de  bonis  asportaiis,  brought  while 
a  suit  is  depending  for  the  forfeiture,  the  defendant  may  plead 
the  pendency  of  the  proceedings  in  the  District  Court,  in  abate- 
X   5  Johsu,  ment4 
Rqt.  101.  [During  the  argument,  Baldwin,  for  the  plaintiffs  in  error,  ob- 

served, that  the  first  count  was  bad,  the  verdict  b<nng  general, 
for  not  specifying  what  goods  and  chattels ;  and  that  the  fourth 
count  was  equally  bad  for  the  same  cause,  though  not  so  pal- 
pably.] 

It  is  in  vain  that  the  counsel,  on  the  opposite  side,  endeavor 

to  avoid  the  effect  of  their  own  mispleading,  by  fixing  the  first 

error  upon  the  plaintiff.     These  objections  to  the  declaration 

were  not  made  in  the  Court  below,  nor  assigned  for  error,  and 

it  is  too  late  to  start  them  here.     But  these  counts,  if  informal, 

are  cured  by  the  defendant's  pleas  in  bar,  which  identify  the 

4  Com.  d^.  goods,  and  show  what  the  cargo  consisted  of.^     If  not  aided  by 

Cro%*^'^  ^^  '^^^  ^®y  ^'^  cured  by  the  verdict,  and,  at  the  utmost,  set 

iMtio,      1492!  forth  a  good  title  in  a  defective  manner,  and  the  circumstances 

iiSci  4«7  SJi  ^™*t^^  must  have  been  proved  on  the  trial,  to  have  entitled  the 

tr^Vi'pL'k,      plaintiffs  to  a  verdict. ||     It  is  only  insufficient  pleading,  and 

\   1   Johm.  that  is  within  the  Statute  of  jeofails.     The  defendants  below  ought 

^!^.  j^.56i!  ^  '^^^^  taken  advantage  of  the  error,  in  arrest  of  judgment,  and 

5  Co.  34!    2  the  Court  below  would  have  allowed  us  to  have  applied  our 

[  •  570  ]       verdict  to  the  good  counts  ;ir  and  this  Court  will  allow  *the 

c^^j^*"  3tM  *^™®'*d*^®'*^  ^<>  ^  made,  in  the  same  manner  as  may  be  done  in 

Com,  ^'  XHg,  the. Court  below.f  f    There  can  be  no  difiSiculty,  in  this  case,  in 

p^drfCT^jC.^)  making  the  amendment,  for  all  the  facts  are  set  forth  in  the  bill 

?  s  ^JohnM  ^^  exceptions,  and  make  part  of  the  record.     It  is  denied  that 

Com,   17.      1*  onc  bad  count  will  vitiate  a  general  verdict. 

^^•^^      To  proceed  to  the  consideration  of  the  bill  of  exceptions. 

Term' Rep.esQ,  The  application  for  nonsuit  was  properly  overruled  at  the  trial ; 

tt  ^Johu,Rep,  sufficient  evidence  of  property  had  been  given ;  it  was  enough 

A^.  468.    ^'  ^^^^  we  had  the  possession  in  order  to  maintain  an  action  of 

tx  4  Term  Rep,  trcspass.^    The  plaintiff  afterwards  proved  the  sale  and  delivery 

j^   W*^*^  ^^  ^^  ®'^'P  ^^  h™self,  and  thus  established  his  right  of  property. 

^u.Re^.43Si,      The  main  point  in  this  case  is,  the  effect  of  the  decision  of 

%^b/$'^m  ^^^  District  Court,  which  we  contend  is  conclusive.    For  it 

171.  tJSo'.Abr,  would  be  monstrous  that  the  acquittal  should  be  conclusive  on 

?W*  'lirw*  ^^^  District  Court,  which  has  exclusive  jurisdiction  of  the  sub- 

TrttvMH,  Gi,  '  ject  matter,  and  yet  not  binding,  in  a  collateral  action,  on  a  Court 

which  has  no  jur^iction  of  it  at  all.     The  decision  of  every  Court 

of  exclusive  jurisdiction  is  binding  upon  all  others.     The  Court 

of  Chancery  has  exclusive  power  to  decree  a  divorce.    If,  then. 

a  woman  brings  a  personal  action  at  law,  in  her  own  name,  and 
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the  defendant  pleads  the  coverture  of  the  plaintiiF,  who  replies  fN  ejchor. 

the  divorce,  .the  proceedings  and  decree  of  the  Court  of  Chan-     Albany, 

eery  are  complete  and  perfect  evidence,  in  support  of  the  repli-  February,  isle. 

cation,  and  they  cannot  be  opened  and  examined  by  the  Court  ^"^'"J^!^^^ 

of  law.     So,  the  decision  of  the  Court  of  Probates  upon  a  will  i.^**" 

of  chattels,  is  conclusive.     In  like  manner,  the  District  Court        ****^t. 

has  exclusive  jurisdiction  in  cases  of  forfeitures  under  the  laws 

of  the  United  States^  which  is  final,  unless  appealed  from ;  and 

even  had  our  Courts  concurrent  jurisdiction,  still  the  decree  of 

that  Court  must  be  final.     On  a  former  occasion,  in  this  very 

cause,  the  defendants'  counsel,  (Baldwin,)  onmoving  the  Supreme 

Court  for  an  imparlance,  until  the  libel  in  the  District  Court 

was  determined,  admitted  this  very  position ;  and  urged,  as  a 

reason  for  granting  the  rule,  that  if  the  Supreme  Court  could 

entertain  this  cause,  and  suffer  it  to  proceed,  it  would,  in  effect, 

have  a  control  on  the  District  Court  of  the  United  States,  '<  which 

has  exclusive  jurisdiction  in  all  such  cases."!  iJ   lao^*^'*^' 

Again ;  every  judgment  not  reversed  is  binding  upon  parties  ^' 
and  privies.  In  suits  in  rem,  in  the  admiralty,  every  person  is 
deemed  a  party.  Every  person  having  a  qualified  interest,  can 
^interpose  his  claim ;  and  the  plaintiffs  in  error  were,  strictly  and  [  *  571 1 
peculiarly,  privies  to  the  proceedings  in  the  District  Court ;  and 
although  they  might  not  be  permitted  to  appeal,  yet,  as  privies, 
they  were  bound  by  them.  That  they  were  privies,  there  can 
be  no  doubt ;  they  made  the  seizure  as  agents  of  the  govern- 
ment of  the  United  States;  as  officers  of  the  revenue,  they  were 
the  Ip wful  agents  particularly  designated  for  that  purpose.  That 
they  were  informers,  there  can  be  no  doubt ;  that  is  to  be  in- 
ferred from  the  libel  and  proceedings  thereon ;  the  libel  states, 
that  Schenck  made  the  seizure ;  and  why  was  the  seizure  made? 
Because,  as  informers,  they  were  entitled  to  a  moiety  of  the  for- 
feiture. But,  admitting  that  the  plaintiffs  in  error  were  neither 
parties  nor  privies  to  the  decree  of  the  District  Court,  still,  as  it 
was  a  decree  in  rem,  they  are  bound  by  it.  A  decision  in  rem, 
in  a  Court  of  record  of  competent,  and,  especially,  of  exclusive 
jurisdiction,  is  binding  upon  strangers.^  The  Court  which  XW.blRm, 
made  the  decision  is  bound  by  it ;  still  more  are  other  Courts  j?2at^f*^.  to 
and  strangers.  79.  Harg.  Law 

The  distinction  attempted  to  be  taken  on  the  other  side,  be-  SJuihp.lSl' 
tween  sentences  of  condemnation  and  of  acquittal,  has  no  ex-  S45.    s  iviia. 
istence ;  it  is  repelled  by  the  authorities  which  we  cite.<^     Such  ^T^^\fS6. 
a  distinction  would  act  oppressively  and  unjustly  upon  the  party  Broot»    Abr'. 
whose  property  had  been  seized.     He  might  continually  be  ^S^br^Et 
harassed  with  new  seizures  and  prosecutions.     If  a  sentence  toppd,  fi,  ss. 
of  acquittal  be  not  conclusive,  why  does  the  statute  authorize  the  A  {?«F^  jf^ 
judge  to  give  a  certificate  of  probable  cause?    There  would  be  t&n     ""'kp- 
no  necessity  for  vesting  this  enormous  power  in  the  hands  of  a 
single  judge,  if  the  circumstances  which  would  render  the  grant- 
ing the  certificate  proper  might  be  adduced  as  a  defence  in 
tnother  Court,  in  a  collateral  action  for  the  trespass.    It  is  only 
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JN  ERROR,  in  criminal  cases  that  the  distinction  between  a  condemnation 
ALBANY     ^^^  ^^  acquittal  subsists ;  never  in  civil  cases.     In  a  criminal 
Febraao',  isffi.  case,  the  acquittal  ascertains  no  fact,  and  is  not  even  conclusive 
^'"^^^^^'^^  upon  the  Court  which  pronounces  it.f    The  doctrine  in  the 
'  v"**^      case  of  the  Dutchess  of  Kingston  applies  only  to  criminal  pros- 
^<*".       ecutions. 
jbL*.  xST^      Nor  have  the  cases,  in  relation  to  the  sentences  of  foreign 
wu.  124. 128.  prize  Courts,  any  application  here.     Those  decisions  we  cannot, 
BtUL N. p.i45,  ^j  ought  not,  attempt  to  shake;   but  the  District  Court  is 
not  a  foreign  Court ;  it  is  a  Court  established  under  the  authority 
of  the  constitution  of  the   United  States,  which  is  the  supreme 
law  of  the  land. 
£•572]  ^Admitting  that  this  Court  is  authorized  to  open  and  re-ex- 

amine the  decision  of  the  District  Court,  and  treat  the  case  as 
if  it  were  hot  ^  res  judicata,  still,  the  plaintiffs  in  error  must  fail. 
It  is  for  government  alone  to  decide  whether  the  states  of  Hayti 
are  independent,  within  the  meaning  of  the  act  of  congress ; 
certainly  not  for  a  jury.  The  recognition  of  %  revolted  and  re- 
bellious colony,  as  a  nation,  is  a  matter  of  high  expediency,  of 
public  policy,  connected  with  the  law  of  nations,  and  of  which 
Courts  and  juries  are  incompetent  to  judge.  Considerations  of 
foreign  intercourse,  of  peace  and  war,  are  involved,  and  if  Courts 
usurp  the  power  of  deciding  such  questions,  they  may  involve 
the  country  in  hostilities.  Suppose  a  vessel  had  been  fitted 
out  in  the  ports  of  the  United  States  by  Bonaparte,  to  suppress 
the  insurrection  m  Hayti,  and  had  been  seized  under  this  act, 
would  it  not  have  been  a  just  cause  of  complaint  on  the  part  of 
France!  ,  It  woiild  be  usurpation  on  the  executive  and  legisla- 
tive functions,  for  Courts  of  justice  to  consider  a  nation,  or  a 
prince,  as  independent  before  government  has  recognized  their 
independence,  by  some  law  or  treaty,  or  other  public  formal,  act. 
These  are  the  true  and  only  legal  evidence  of  a  recognition  by 
the  government  of  the  United  States  of  a  new-created  foreign 
t  4  Cranch,  powcr.J  It  is  absurd  to  say,  that  the  order  of  the  president  to 
m^E^w.Adm.  ggjjjg^  mentioned  in  the  pleiadin^,  was  such  a  recognition ;  if  it 
were  to  be  so,  it  should  previously  have  been  made  known, 
otherwise  we  should  be  punished  by  an  ex  post  facto  law;  but 
it  does  not  appear,  from  the  bill  of  exceptions,  that  any  order 
was  offered  to  be  given  in  evidence.  The  effect  of  such  an 
order  was  discussed  while  examining  the  pleas  of  the  defendants 
below. 

The  views,  however,  of  the  government  have  been  disclosed  ; 
their  intention  has  been  declared  to  be,  that  they  would  net 
come  in  collision  with  any  claims  of  France  to  the  sovereigi.ty 
of  the  revolted  colonies  in  St,  Domingo,     By  the  act  of  Febui- 
^  8  L.  c.  8,  ary  28,  1806,<5  "  all  commercial  intercourse  between  any  person, 
^  or  persons,  resident  within  the  United  States,  and  any  person, 

or  persons,  resident  within  any  part  of  the  island  of  St.  jDomn- 
go,  not  in  possession,  or  under  the  acknowledged  government 
of  France,  shall  be,  and  is  prohibited."     This  was  only  a  ten 
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porary  act,  yot  it  serves  as  an  exposition  of  the  policy  of  our  /^  ERROR. 
government,  which  Courts  are  bound  not  to  counteract.     Courts,     albany, 
both  in  Great  Britain  and  in  this  country,  have  decided,  that  Fcbmarjoisie. 
those  colonies  were  not  independent  nations.f 

*The  record  was  properly  made  up,  and  if  there  be  any  infor- 
mality in  it,  this  Court  will  amend  and  overlook  it4 

BaUwihy  iii  reply,  insisted,  that  this  Court  was  in  duty  bound  ^  eJ^'^a^ 
to  examine  the  points  arising  on  the  demurrer,  althotigh  he  re-  R^,  i. 
fused  to  argue  thorn  in  the  Supreme  Court.  sii'^^a  \^' 

The  defendant  in  error  might  have  received  the  ship  at  any  x)^^.  591.  fjj; 
time,  upon  giving  security  for  the  appraised  value :  the  appraise-  ^  3i9. 1  L.  N, 
ment  was  made  dt  35,000  dollars,  and  never  excepted  to,  and  RadeiifM  uJ 
yet  he  does  not  bond  the  ship.  Ftow  could  she  be  worth  129.  4  John$, 
35,000  dollars  in  Apnly  1806^  and  107,000  dollars  a  short  time  *^-^- 
before  ? 

[The  ChaticeUor,    The  question  of  damages  cannot  be  ar- 
gued here.] 

The  second  pled  is  good,  because  Petion  and  Christophe  are 
to  be  regarded  here  ad  pKhces,  or  states,  within  the  meaning  of 
the  act  of  congress ;  aiid  it  shotvs  that  the  plaintiff  had  no  right 
of  action ;  for,  the  vessel  being  seized  as  forfeited,  hid  property 
was  immediately  devested,  and  h^  could  not  maintain  an  actioii 
of  trespass  ;<5>  at  least,  not  until  thie  property  was  revested  in  Ji  ^  '^^^ 
him  by  the  acquittal.  The  demurrier  admits  the  allegation  in 
the  plea,  that  Petion  and  Christophe  were  foreign  staties,  to  be 
true. 

Nations  acquire  independence  fn  two  ways:  1.  By  the  con- 
seht  of  the  parent  state ;  2.  By  force.  Whether  independent 
or  not,  is  a  matter  of  fdct :  a  recognition  of  their  independence 
by  the  governiticnt  hiiist  also  be  a  matter  of  fact.  Siippose 
that  Bonaparte  had  relinquished  his  claim  to  the  island  Of  Haytiy 
would  that  have  beeti  matter  of  law  ?  In  the  case  of  Rose  v. 
Himely,\\  so  much  insistied  upon  by  the  othei*  side,  the  question  1  4  CramM 
of  the  independence  of  Hayti  did  hot  arise,  and  Was  not  de-  ^^' 
cided  in  that  case.  St.  Domingo  Was  thien,  at  least  in  part,  in 
the  possession  of  Frafice ;  but  JFVahcc  has  since  evacuated  the 
whole  iskhd. 

We  Were  riot  bound  16  deny  the  carrying  atvay,  and  disposing 
of  the  pto^ierly ;   it  was  linheces'sary  to  have  stated  it  in  the 
count,  for  it  was  mere  matter  of  aggravation ;  if  the  plaintiff 
below  intended  to  Have  taken  advantage  of  it,  and  rendered  the 
defendants  trespassers,  ab  ihitio,  he  should  have  Bhown  the 
special  matter  in  a  hew  bs^igriment.lT     But  his  propet  course   IT  3  Term  Re^ 
was  to  have  denied  the  fact  that  the  governihehts  of  Petion  and  ®** 
^Christophe  were  independent  states,  and  so  have  had  that  mat-       [  *  674  J 
ter  tried.     It  is,  however,  unnecessary  for  us  to  defehd  our 
pleas ;  for,  the  first  fault  in  pleading  being  on  their  side,  we  are 
entitled  to  judgment. ft   The  third  plea  is  also  good,  on  general  pi^J^^^^*^ 
demarrer ;  the  plaintiff  below  should  have  replied  to  it,  or  de- 
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iy  ERROR,  murred  specially.f    That  plea  was  drawn  to  test  the  right  of 
ALBANY      ^®  defendants  below,  under  the  7th  section  of  the  act,  which, 

Febraary,i8i6.  although  it  spoaks  of  employing  land  and  naval  forces,  yet  im- 

^-^^"'^^'''^^  plies  a  seizure  by  civil  and  pacific  means — by  means  of  the  rev- 
"  enue  officers. 

Horr.  We  are  not  bound  by  the  decision  of  the  District  Court :  we 

1 1  Term  Rep,  wcTc  not  privics  to  it,     Privics  are  persons  who,  by  reason  of 

blood  or  estate,  come  into  the  place  of  a  party  to  the  judgment ; 

such  are  heirs,  executors,  and  devisees,  and  they  may  appeal; 

but  we  had  no  right  to  appeal,  and  therefore,  are  not  privies. 

t  11  Johm.  The  mere  seizure  of  the  ship  gave  no  right  to  the  forfeiture*] 

^ ^^  and,  in  that  point  of  view,  we  are  not  privies.     We  insist,  also, 

that  there  is  a  substantial  distinction  between  an  acquittal  and  a 
condemnation.  [Here  the  counsel  examined  the  cases  which 
have  already  been  cited  to  this  point.]  Suppose  the  plaintiff 
below  had  brought  his  action  of  trespass  to  trial,  and  failed,  be- 
fore the  vessel  was  libelled  in  the  District  Court,  could  the  plain 
tiffs  in  error,  or  the  United  States,  have  shown  that  judgment  as 
proof  of  the  forfeiture  ?  If  not,  the  parties  do  not  stand  upon 
equal  ground.  Besides,  the  Courts  of  the  United  States  are  not 
domestic  Courts.  The  evidence  offered  should,  then,  have  been 
admitted ;  because,  1.  The  decree  of  the  District  Court  was  not 
conclusive ;  and,  2.  Because  the  chiefs  of  &.  Domingo  are  in- 
dependent princes,  or  states,  within  the  act  of  congress.  And 
the  evidence  was  admissible  in  mitigation  of  damages,  although 
the  plaintiff  below  disclaimed  to  charge  the  defendants  with 
malice. 

The  CuANcfTLLOR.  The  suit  in  the  Supreme  Court  between 
these  parties  was  an  action  of  trespass,  in  which  Hoyt  declared 
against  Gebton  and  Schenck,  for  seizing,  taking,  and  carrying 
away  his  ship,  called  the  American  Eagle.  To  this  charge  the 
defendants  plead,  not  only  the  general  issue,  but  two  special 
pleas  in  bar ;  and  to  these  pleas  there  was  a  general  demurrer 
and  joinder,  and  judgment  for  the  plaintiff. 

On  the  trial  of  the  general  issue,  Hoyt  gave  in  evidence,  that, 
[  *  575  ]  *at  the  time  of  the  seizure  of  the  said  ship,  she  was  in  his  actual, 
full,  and  peaceable  possession;  and  that,  upon 'being  seized, 
she  was  libelled  in  the  District  Court  of  New-York,  on  a  charge 
of  being  fitted  out,  armed  and  equipped,  with  intent  to  be  em- 
ployed in  the  service  of  Petion,  who  had  under  his  government 
part  of  the  island  of  St.  Domingo,  against  Christophe,  who  had 
under  his  government  another  part  of  the  said  island.  That,  on 
a  trial  in  the  District  Court,  under  that  charge,  the  lil>el  was 
dismissed,  and  the  ship  decreed  to  be  restored  to  Hoyt,  the 
claimant. 

On  this  evidence,  a  motion  was  made  for  a  nonsuit,  and  over* 
ruled. 

The  plaintiff,  Hoyt,  afterwards,  in  the  progress  of  the  trial 
proveo  nis  purchase  of  the  ship  of  the  owner ;  and  the  defend 
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ants  offered  in  evidence,  by  way  of  defence^  or  in  mitigation  lA  error. 
of  damages,  under  the  notice  of  special  matter,  subjoined  to  the    albany 
general  issue,  that  the  ship,  with  her  equipment,  was  fitted  out,  Febmaiy.isis. 
and  armed  at  New^YorJc,  on  the  1st  of  Ju/y,  1810,  to  be  em-  '^-^"n/'"^*-^ 
ployed  in  the  service  of  Petion,  as  aforesaid ;  and  that  the  de-     ^^blstoit 
fendants,  as  being,  respectively,  collector  and  surveyor  of  the       Hott. 
port  of  New-York,  seized  the  ship.     This  evidence  was  over- 
ruled as  a  justification ;  and  as  the  plaintiff  thereupon  admitted 
that  the  defendants  had  not  been  influenced  by  any  malicious 
motives,  and  had  not  acted  with  any  view  or  design  of  oppress- 
ing or  injuring  the  plaintiff,  it  was  overruled,  also,  in  mitigation 
of  damages ;  for,  after  that  admission,  the  plaintiff  could  recov- 
er only  the  actual  damages  sustained ;  and  with  that  direction 
thejudge  left  the  cause  to  the  jury. 

To  dl  these  decisions  of  the  judge,  at  the  trial,  exceptions 
were  taken,  and  upon  that  bill  of  exceptions,  the  cause  was 
brought  into  this  Court. 

The  first  error  assigned  on  the  part  of  the  plaintiffs  in  error, 
is,  that  the  matters  contained  in  the  2d  and  3d  pleas  in  bar,  and 
which  appear  upon  the  record,  amounted,  in  law,  to  a  justifica- 
tion, and  that  the  judgment  pn  the  demurrer  ought  to  have*  been 
m  favor  of  tliose  pleas.  As  connected  with  this  point,  it  is  also 
urged,  that  the  first  and  fourth  counts,  in  the  declaration  are 
bad,  and  the  defects  fatal,  after  a  general  verdict  upon  the  dec- 
laration at  large. 

The  judges  of  the  Supreme  Court  have  not  assigned  reasons 
for  the  judgment  which  they  pronounced  on  the  demurrer ;  be- 
cause, *as  was  stated  by  Mr.  Justice  Spencer,  in  behalf  of  that  [  *  Sl(i 
Court,  ^'when  the  cause  was  called,  (meaning  the  issue  joined 
'on  the  demurrer,)  the  defendant's  counsel  appeared,  and  de- 
clined to  argue ;  whereupon  judgment  was  given  for  the  [dain- 
tiffs,  on  the  defendant's  counsel  declining  the  argument." 

Are,  then,  the  plaintiffs  in  error  to  be  permitted  to  come  here 
and  argue  the  questions  arising  upon  the  demurrer,  when  they 
declined  the  argument  in  the  Court  below  ?  This  is  an  impor- 
tant question,  and  it  meets  us  in  the  very  threshold  of  the  case. 

I  am  of  opinion  that  they  are  precluded,  and  for  the  following 
reasons  :— 

1 .  In  the  first  place,  it  is  an  unfair  pleading,  for  it  takes  from 
the  party  demurring  an  advantage  which  he  would  have  been 
entitled  to  in  the  Supreme  Court,  if  the  inclination  of  that  Court 
had  been  against  him,  of  withdrawing  his  demurrer  and  reply- 
ing to  the  pleas.  I  presume  this  Court  cannot  grant  such  a  fa- 
voi.  If  it  can,  the  favor  would  be  overloaded  with  costs.  I 
know  of  no  such  precedent.  It  is  not  a  case  of  amendment, 
and  not  within  the  ordinary  province  of  a  Court  merely  of  re- 
view. A  party  acts  against  good  conscience  if  he  will  not  come 
forward  and  disclose  his  reasons,  when  called  upon  by  the  prop- 
er tribunal,  but  reserves  himself  for  another  Court,  and  for  the 
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IN  ERROR,  coldy  hard  purpose  of  accumulating  costs,  or  of  depriving  his 
ALBANY      adversary  of  the  opportunity  of  correcting  his  error. 

Febniarj,i8i6.      2.  This  point  is  within  the  reason  of  the  decision  of  this 

^"^'^'''^^^^  Court,  at  the  last  session,  in  the  case  of  Sands  v.  Hildreth.    (12 
y,  Johns.  Rep.  4d3.)  (a)     There  the  appeal  was  dismissed  because 

HoTT.  the  appellant  did  not  appear  in  the  Court  of  Chancery  after  the 
cause  had  been  regularly  set  down  for  hearing,  on  due  notice, 
but  voluntarily  suffered  a. decree  to  pass  against  him  by  default. 
That  decision  was  not  founded  on  any  hew  principle,  and  it 
equally  applies  to  this  case.  There  is  the  same  rule  in  the 
English  house  of  lords ;  and  in  Dean  v.  Abel,  {Dickens* s  Rep. 
287.)  an  appeal  was  dismissed  without  going  into  the  merits, 
because  the  party,  at  the  hearing  in  chancery,  had  made  default, 
^  and  suffered  a  decree  to  be  pronounced  against  him.     So,  again, 

in  a  late  case,  (2  Schoale  ^  Lefroy,  712.)  Lord  Eldoh  said  it 
was  well  known  as  an  established  rule,  that  no  point  not  made 
in  the  Court  below,  could  be  made  on  appeal  to  the  house  of 
lords. 

3.  This  is  a  just  and  wise  rule ;  for  the  very  theory  and  con* 
stitution  of  a  CouH  of  appellate  iurisdictioh  only,  is  the  cdrrec- 

[  *  577  ]  tion  *of  errors  which  a  Court  below  may  hieive  committed  ;  and 
a  Court  below  caiinot  be  said  to  have  committed  an  error  when 
their  judgment  was  never  called  into  exercise,  and  the  point  of 
law  was  never  taken  into  consideration,  but  was  abandoned,  by 
the  acquiescence  or  default  of  the  party  who  raised  it.  To  as- 
sume the  discussion  and  consideration  of  a  matter  of  law,  which 
the  party  woiild  not  discuss  in  the  Supreme  Court,  and  which 
that  Court,  therefore,  did  not  consider,  is  to  assume,  in  effect, 
original  jurisdiction.  It  is  iihpossible  to  calculate  all  the  mis- 
chiefs to  which  siich  a  coilrse  of  proceeding  would  lead. 
Either  party  would  then  be  able,  in  every  case,  to.  bring  his 
question  of  law,  as  new,  undiscussed  points,  before  this  Court. 
This  would,  indeed,  be  leaving  the  Supreme  Court,  with  its 

Elenitude  of  power,  to  enjoy  the  otium  cum  dignitatt  in  harm- 
(ss  rejpose  ;  biit  this  was  never  the  intention  of  the  constitution. 
That  Court  was  created,  with  all  its  competence  and  organs,  to 
|>e  the  great  trustee,  the  tutelary  guardian  of  the  vast  body  of 
the  common  law.  What  good  motive  can  a  party  have,  who 
will  not  argue  a  law  question  in  the  Siipreme  Court,  but  insists 
on  bringing  it  here  to  be  exclusively  discussed  ?  It  is  according 
to  the  genius  of  our  whole  judicial  establishment,  that  the  Court 
which  originally  decides  a  cause,  should  be  subject  to  review 
by  another  Court ;  but  on  the  plan  pursued  m  the  present  case, 
(his  Court,  though  only  a  Court  of  review,  will  be  the  first  and 
ihe  last,  originally,  and  finally,  to  decide  the  law.  Why  should 
not  a  party  be  obliged  to  obtain  the  opinion  of  the  Supr^ne 
Court  before  he  comes  here  ?    How  can  he  know  but  that  such 

{<x)  Cdden  v.  Knickerbocker,  2  Cow.  Rep.  31. 
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opinion  might  have  saved  him  the  expense,  and  us  the  trouble,  IN  ERROR 
of  the  writ  of  error  ?     It  is  certainly  as  much  as  we  can  do  well,     ALBANY, 
and  I  fear  more  than  we  can  do  with  de9|>atch,  to  hear  and  de-  February,  I8I6. 
eide  questions  of  law  after  they  have  been  ifaaturely  considered  ^^^^^^^'^^^ 
in  the  Supreme  Court,  and  with  the  assistancie  of  all  the  light  and        ^^^"^^^ 
knowledge  which  can  be  imoarted  to  the  subject,  from  the  re-       i^ott. 
searches  of  that  tribunal. 

4.  But  a  still  more  decisivb  objection  to  our  taking  into  con- 
sideration a  question  on  demurrer  in  the  Court  below,  and  there 
refused  to  be  argued,  is  to  be  drawn  from  that  article  in  the 
constitution  which  provides  for  the  institution  of  this  Court.  It 
declares,  that  "  if  a  cause  shall  be  brought  lip  by  writ  of  error 
on  a  question  of  law  on  a  Judgment  in  the  Supreme  Court,  the 
judges  of  the  Court  shall  assign  the  reasons  of  such  their  judg- 
ment." In  a  case,  then,  in  which  the  opinion  of  the  Supreme 
*Court  was  never  required,  or  taken,  no  reasons  can  be  assigned,  [  ♦  578 1 
i3ind  it  is  not  a  case  ifor  a  writ  of  error  within  the  purview  of 
the  constitution.  This  Court  is  entitled,  as  of  rights  in  all  cases 
of  error,  to  the  aid  of  those  reasons ;  and  if  the  party  will  not 
condescend  to  ask  foir  the  opinion  of  the  Supreme  Court  before 
he  comes  here,  he  cannot  justly  complain  if  we  refuse  to  hear 
him.  It  will  be  imputable  to  his  own  fault  or  folly;  and  he 
ought  not  to  be  permitted  to  deprive  the  opposite  party,  and 
this  Court  also,  bf  the  benefit  of  that  investigation  which  the 
Supreme  Court  is  always  ready  and  able  to  give  to  every  ques- 
tion properly  submitted  to  it. 

For  these  reasons,  I  have  thought  it  to  be  my  duty  to  abstain 
from  any  consideration  of  thie  first  point,  in  the  plaintiff's  case, 
respecting  the  demurrer  to  the  second  and  third  pleas.  The 
same  objection  applies  to  a  new  point  suddenly  started  in  the 
hiidst  of  the  argument  here,  and  never  heard  of  in  the  Court 
below,  and  which  was,  that  the  first  and  fourth  counts  in  the 
declaration  were  bad.  If  I  had  chosen  to  have  gone  into  the 
discussion,  I  apprehended  I  should  have  no  ^iat  difficulty ;  for 
the  defects,  ijf  any,  in  the  counts,  were  supplied  and  cured  by 
the  pleas  in  bar,  which  identified  and  made  certain  the  goods 
mentioned  in  the  first  and  fourth  counts.  The  inatters  in 
the  special  pleas  were  the  same,  in  substance,  witji  the  matters 
contained  in  the  tiotice  to  the  general  issue  ;  so  that  the  plain- 
tiffs in  error  have,  in  fact,  lost  nothing  by  the  course  they  took, 
as  every  benefit  of  the  special  pleas  was  reserved  to  them  by 
the  notice;  and  the  evidence  offered  under  it.  That  evidence 
involved  the  whole  merits  of  the  case,  and  to  those  merits  I 
now  proceed. 

iloyt  was  in  the  actual  and  peaceable  possession  of  the  ves- 
sel, when  the  seizure  was  made ;  and  there  can  be  no  doubt, 
from  that  fact,  that  he  was  entitled  to  maintain  the  action  of 
trespass,  and  that  the  motion  at  the  trial  for  a  nonsuit  was  prop- 
erly overruled.    It  would  be  a  waste  of  time  to  cite  authorities 
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IN  ERROR,  to  80  plain  and  well-aettled  a  proposition.    The  great  point  is, 
ALBANY."  whether  the  matter  offered  in  evidence  by  the  defendants  ought 

Pebruaij,  I8i6.  to  have  been  received.     The  defendants  offered  to  prove,  that 

'^^^^'^^"'^^^  the  ship  was  fitted  out,  and  equipped  in  the  port  of  New-  York, 
Gklstoh     ^'^^  intent  to  be  employed  in  the  service  of  Petion  against 
HoTT.        Christopher  and  that  she  was  seized  by  the  defendants,  as  col- 
lector and  surveyor  of  the  customs,  under  the  act  of  congress. 

(  *  579  ]  *When  this  evidence  was  offered,  the  plaintiff  had  ahready 
proved  that  the  seizure  was  made  by  Schtnclc^  under  the  direc- 
tions of  GehtoUf  and  had  given  in  evidence  the  proceedings  in 
the  District  Court,  in  pursuance  of  that  seizure,  and  under  the 
very  allegations  set  up  by  the  defendants,  and  from  which  it 
appeared  that  the  District  Court  had,  notwithstanding,  dismissed 
the  libel  and  restored  the  vessel,  with  the  strong  opinion  that 
there  was  not  even  reasonable  cause  for  the  seizure. 

The  evidence  offered  by  the  defendants  below  was  not  ad- 
missible in  mitigation  of  damages.  After  the  plaintiff  had  re- 
nounced all  claim  to  extra  damages,  and  after  the  judge  had 
ruled  that  he  was  only  entitled  to  his  actual  damages,  the  testi- 
mony, in  that  view,  became  wholly  useless ;  for,  if  entitled  to  re- 
cover any  thing,  the  plaintiff  was,  finally,  entitled  to  recover 
the  actual  dan^iges  he  had  sustiuned,  and  we  are  bound  to 
presume,  upon  the  record  before  us,  that  he  recovered  no  more. 
The  testimony,  if  proper  in  any  sense,  was  a  complete  bar  to 
the  action. 

But  I  am  of  opinion  that  it  was  properly  overruled;  for,  aftei 
the  decree  of  acquittal  in  the  District  Court,  the  same  question 
could  not  be  tried  again  in  the  action  of  trespass ;  and  the  decis- 
ion, that  the  vessel  was  not  liable  to  seizure  and  forfeiture  under 
the  charge  alleged,  was  binding  and  conclusive  in  the  action 
between  these  parties.  The  officer  who  seizes  goods  on  the 
sround  of  forfeiture,  and  causes  them  to  be  libelled  and  tried, 
has  but  two  pleas  in  bar  to  an  action  by  the  owner ;  these  are 
the  judgment  of  the  Court,  if  the  goods  be  condemned,  and  a 
certificate  of  probable  cause,  if  the  goods  be  acquitted.  If  he 
can  show  neither,  he  must  answer  for  the  seizure  in  an  action 
at  common  law. 

This  point  was  discussed  at  large  upon  the  argument,  and 
with  much  talent  and  research.  I  feel  myself,  therefore,  called 
on  to  give  it  a  more  particular  attention. 

It  may  be  admitted  as  a  general  principle,  that  the  sentence 
of  a  competent  Court  binds  only  parties  and  privies,  and  does 
not  bind  stnuigers,  who  have  no  interest  in  the  suit,  and  who 
could  not  be  admitted  to  agitate  the  case,  nor  to  bring  an  ap- 
y"  peal.  Lord  Ch.  J.  De  Grey,  in  delivering  the  opinion  of  the 
judges,  on  the  trial  of  the  DiUchess  of  Kingston,  stated  this  gen 
eral  rule,  but  he  said  there  were  some  exceptions  to  it,  tounded 
on  particular  reasons.     It  does  not  appear  to  me,  however, 

[  *  560  ]      *that  the  defendants  below  come  within  the  reason  of  the  rule ; 
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and  it  seems  to  be  perfectly  just,  that  the  acquittal  of  the  ship,  m  error, 
in  the  District  Court,  on  the  charge  of  being  equipped  for  the  albanyT" 
service  of  Pttion,  should,  as  to  that  charge,  be  binding  and  con-  Kbraary,i8i6. 
elusive  in  the  trespass  suit.  ^^g^^'^^T^ 

1  do  not  consider  those  defendants  as  strangers  to  the  prose-  v. 

cution  in  the  District  Court.  In  the  first  place,  it  is  to  be  infer*  Hott 
red  from  the  case,  that  they  were  the  persons  who  ^^  gave  in- 
formation of  the  offence,"  and,  consequently,  were  the  persons 
entitled  to  one  half  of  the  proceeds  of  the  seizure  and  forfeit- 
ure. The  statute  under  which  the  seizure  was  made,  gives  a 
moiety  to  the  informer.  And  who,  are  we  to  presume,  gave  the 
information,  in  this  case,  to  the  government,  and  caused  the 
prosecution  to  be  instituted  ?  Whom  could  it  be  but  Messrs. 
Gebton  and  Schencky  who  voluntarily  made  the  seizure  upon 
some  observation  or  knowledge  of  their  own  ?  It  is  in  proof 
that  the  ship  was  seized  by  the  one,  under  the  written  direc- 
tions of  the  other.  Some  person  must  have  given  information 
to  the  government;  some  person  must  have  set  on  foot  the 
prosecution  ;  and,  in  the  absence  of  any  other  proof  which  the 
defendants  omitted  to  furnish,  the  necessary  intendment  is,  that 
the  same  persons  who  seized  the  ship  were  the  persons  who 
gave  the  information.  We  cannot  trace  the  information  to  any 
other  source,  and  we  are  not  bound  to  enter  the  land  of  dreams 
for  shadowy  beings,  when  we  have  before  us  the  very  persons 
who  made  the  seizure,  who  possessed  all  the  knowledge  that  the 
case  aflforded,  and  upon  whose  seizure,  as  the  libel  admits,  the 
whole  prosecution  was  grounded^  The  law  looks  no  further 
than  to  the  immediate  cause  of  an  act;  non  remota,  causa 
sedproxima  spedatur.  We  have  a  right,  then,  to  consider  Gel- 
stoii  and  Schenck  as  the  informers,  and  as  being  parties  in  inter- 
est to  the  prosecution  carried  on  at  their  instance  in  the  name 
of  the  United  States. 

But  if  they  were  not  the  informers,  they  were,  in  effect,  by 
virtue  of  their  office,  and  act  of  seizure,  privies  to  the  prosecu- 
tion. They  seized  in  the  character  of  officers  of  the  customs, 
and  as  assumed  agents  of  the  ffovernment  of  the  United  States. 
A  decision  against  the  principcd  binds  his  agent,  and  the  agent 
must  look  to  the  principal  for  indemnity.  Scaccioy  in  his  book 
de  Sententia  et  Re  Judicata,  in  a  passage  cited  by  Mr.  Hargrave 
in  his  Law  Tracts,  p.  483,  after  stating  the  general  rule,  that 
*res  inter  alios  acta  aliis  nee  prodtst  nee  nocet,  gives  this  excep*  [  *  5^1  | 
tion  to  it,  sententia  lata  cum  eo  cuius  principaliter  interest,  et  a 
quo  alii  Jus  habent  consecutivum,  jacit  jus  quoad  onmes,  etiam  non 
tntervententes  et  non  citatos.  There  is  a  close  intimacy  and 
sympathy,  flowing  from  the  law,  between  the  officers  of  the  cus- 
toms and  the  government ;  and  it  might  as  well  be  pretended, 
that,  if  the  seizure  had  been  made  by  the  secretary  of  the  treas- 
ury, a  decision  against  the  United  States  would  not  have  bound 
him.     By  the  acts  of  congress,  (Laws  of  U.  States,  vol.  1.  74. 
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ijs  ERROR,  vol.  4.  427.  sect.  89.)  all  penalties  and  forfeitures  incurred  un 
'  ALBANY     ^'^^  ^^  revenue  laws  are  to  be  sued  for  in  tlie  name  of  tlie  Uni* 
Cebniarjr,  1816.  ted  States^  by  the  attorney  for  the  district ;  and  the  collector  of 
^*^^^"''''*^^  the  customs  is  to  cause  suits  to  be  prosecuted  for  all  forfeitures 
*V7^*      under  the  revenue  laws,  and  to  receive  and  distribute  the  p^n- 
Uorr.       alties  when  collected.    It  is-  also  made  the  duty  {Laws  of  LL 
States^  vol.  4.  390.)  of  the  officers  oi  the  customs  to  seize  all 
vessels  liable  to  seizure  under  any  revenue  law.     This  case  does 
not,  indeed,  come  btricdy  within  the  pi'ovision  of  these  laws,  but 
it  would  be  acting  against  the  truth  of  the  fact,  as  well  as  against 
the  justice  of  the  case,  to  regard  these  defendants  as  strangers 
to  a  prosecution  carried  on  by  the  (Inited  States  under  a  seizure 
made  by  them  as  officers  of  the  customs.     Most  undoubtedly 
they  are  to  be  regarded  as  agents  of  the  government  in  the 
whole  of  the  transaction,  and  upon  all  the  principles  of  justice, 
they  ought  to  be  concluded  by  a  decision  against  thf^t  very  gov- 
ernment in  whose  behalf  they  seized,  and  instituted  the  suit. 
The  government  itself  cannot  be  sued.    There  is  no  remedy  but 
against  its  public  officers.    And  if  they,  clothing  themselves 
with  the  powers  of  the  government  to  commit  a  trespass,  are  not 
to  be  bound  by  a  decision  against  the  govermnent,  and  that,  too, 
in  a  prosecution  brought  at  their  instigrtion,  individuals  would 
contend  upon  most  unequal  terms. 

It  would  operate  most  injuriously  to  the  plaintiff  below,  if  the 
acquittal  of  his  vessel,  in  the  District  Couit^  was  not  to  be  held 
conclusive,  on  the  question  of  forfeiture,  iu  all  other  Courts. 
Let  us  pursue  tliis  point  to  its  practical  consei^^x'^nces.  Suppose 
the  Supreme  Court,  in  this  case,  had  admitted,  ?8  a  le^  justifi- 
cation, the  matter  set  up  as  a  defence,  and  had  held,  in  opposi- 
tion to  the  decree  of  the  District  Court,  that  the  vessel  was  law- 
fully seized,  and  justly  liable  to  forfeiture  under  the  laws  of  the 
United  States,  What  then  ?  It  is  certain  that  such  a  decision 
[  *  582  ]  *could  not  work  a  forfeiture  of  the  ship ;  for  no  other  Court  but 
the  District  Court  has  authority  to  condemn.  The  only  efiect 
of  such  a  decision  would  be  to  deprive  Hoyt  of  his  remedv  for 
the  seizure  and  detention  of  his  vessel.  He  and  his  vessel  are 
to  be  deemed  inno<^ent  as  respects  the  United  States,  but 
guilty  as  respects  t^e  officer  who  seized.  His  property  is  fairly 
acquitted  by  the  only  Court  that  has  authority  to  try  and  con- 
demn. The  government  in  whose  name,  and  on  whose  behalf, 
it  was  seized  and  libelled,  acquiesces  in  the  justness  of  the  sen- 
tence, and  files  no  appeal.  But  when  he  attempts  to  sue  the 
officer  who  did  him  the  injury,  a  state  Court,  which  has  no  ju- 
risdiction over  the  question  of  forfeiture,  declares  in  favor  of  uie 
lawfulness  of  the  seizure,  and  right  of  forfeiture,  and  thus  de- 
prives him  of  all  redress.  Can  it  be  possible  that  a  doctrine 
leading  to  such  absurd  results,  to  such  inextricable  confusion,  Li 
well  founded  ? 

Without  entering  into  a  large  field  of  inquiry,  I  apprehend  it 
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ran  be  easily  and  satisfactorily  shown  that  this  is  not  the  rule  is  error. 

of  law.  ALBANY 

The  case  of  Scott  v.  Shearman,  (2  fVm.  Black.  977.)  arose  February,  isia 
m  the  English  Court  of  C.  B.  in  1775.     The  case  was  cited  and  ^--^"n/^^--' 
relied  upon  in  the  Supreme  Court.    It  was  an  acti<m  of  trespass     ^^^^^^^ 
against  custom-house  officers  for  entering  the  plaintiff's  house       Hott. 
and  seizing  his  goods.    The  defendants  gave  in  evidence,  by 
way  of  justification,  a  condemnation  of  those  goods  in  the  ex- 
chequer.   The  cause  was  twice  argued,  and  tinderwent  great 
examination.    It  was  then  contended,  as  it  has  been  here,  that 
the  condemnation  was  only  conclusive  in  rem,  or  on  the  point 
of  forfeiture  of  the  goods,  but  not  in  a  collateral  action,  if  the 
owner  could  prove  that  the  goods  were,  in  fact,  not  seizable,  and 
had  sued  the  officers  seizing  for  damages.     But  the  Court  unani- 
mously held,  that  the  sentence  of  condemnation  was  conclusive 
upon  the  action,  and  gave  judgment  accordingly. 

There  can  be  no  doubt  that  this  decision  is  a  declaration  of 
the  estabUshed  Emglish  law,  and  that  it  wajs  so  when  our  con- 
stitution was  made.  When  Lord  Ch.  J.  Dt  Grey  gave  to  the 
bouse  of  lords,  in  the  Dutchess  of  Kingston's  Case,  the  opinion 
of  the  judges  on  the  efiect  of  a  sentence  in  the  ecclesiastical 
C'Ourts,  in  bar  of  a  criminal  prosecution,  he  certainly  did  not 
mean  to  fbuch  the  authority  or  correctness  of  this  decision, 
which  he  had  pronounced  the  year  before.  This  is  still  more 
*^evident  when  we  advert  to  the  fact  that,  two  years  after  the  I  ^®^  J 
trial  of  the  Dutchess  of  Kingston,  he  said,  (2  BU  Rep.  1174.) 
the  determination  in  this  cause,  that  a  condemnation  of  goods 
in  the  exchequer  was  conclusive  against  all  the  world,  had  been 
the  uniform  law  for  above  a  century.  And  many  years  after- 
wards, we  find  Lord  Kenyan  (7  Term  Rep.  696.)  declaring,  that 
the  same  rule  had  been  deemed  settled  in  the  early  part  of  Lord 
Mansfield^ s  time,  and  that  he  always  acted  upon  it. 

The  law,  then,  is  to  be  considered  as  settled,  clearly,  uni- 
formly, and  definitely,  that  if  goods  be  seized  by  a  custom-house 
officer,  and  are  libelled,  tried,  and  condemned  in  the  exchequer, 
district,  or  other  Court  having  cognizance  of  the  forfeiture,  and 
the  seizing  officer  be  afterwards  siied  in  trespass  for  taking  the 
goods,  he  may  plead  that  condemnation  in  bar  of  the  action. 
So  far  we  have  proceeded  with  perfect  assurance.  The  next 
question,  then,  is,  Suppose  the  goods  to  be  seized,  tried,  and  ac- 
^uiited  in  the  District  Court,  and  the  officer  be  then  sued  for  seiz- 
mg  the  goods,  can  the  officer  contest  the  l^ality  of  the  seizure 
over  again,  or  cannot  the  owner,  in  his  turn,  set  up  the  sentence 
of  acquittal  as  a  bar  to  that  inquiry  ?  This  is  the  very  point 
and  pith  of  the  controversy,  and  I  entertain  no  doubt,  it  is 
equally  well  settled  as  the  other ;  and  that  if  the  condemnation 
is  a  bar  to  the  action  on  the  one  hand,  the  acquittal  is  a  bar  to 
the  defence  on  the  other.  It  would  be  monstrously  unjust  and 
repugnant  to  all  principle,  if  the  rule  were  not  so.    Ought  not 
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IN  ERROR,  the  parties  to  be  placed  upon  equal  ground  ?  and,  if  the  sen- 
AKHANv~  tence  of  condemnation  be  conclusive  in  favor  of  the  seizing 

Febnivy,  1816.  officer,  ought  not  tlie  sentence  of  acquittal  to  be  conclusive 

^*^'*^*^''""'^^  against  him  ?  The  most  obvious  dictates  of  justice  will  teach 
Gklstov  every  man  of  common  understanding,  that  the  rule,  to  be  just^ 
UoTT.  should  be  equal  and  impartial  in  its  operation.  In  the  opinion 
delivered,  in  behalf  of  all  the  judges,  in  the  case  of  the  Dutchess 
ofJRngstony  to  which  I  have  already  referred,  and  to  which  I 
again  allude,  with  the  more  satisfaction,  because  it  is  not  only 
of  great  authority,  but  was  very  much  relied  on  Ir^  the  learned 
counsel  for  the  plaintiffs  in  error,  Lord  Ch.  J.  De  Grey  lays 
down  this  important  maxim,  that  <'  the  rule  of  evidence  must  be, 
as  it  is  often  declared  to  be,  reciprocal,  and  that  in  all  cases  in 
which  sentences  favorable  to  the  party  are  to  be  admitted  as 

[  *  584  ]       conclusive  evidence  for  him,  the  sentences,  if  ^unfavorable,  are, 
in  like  manner,  conclusive  evidence  against  him." 

After  a  principle  is  so  clearly  laid  down,  and  is,  in  itself,  so 
eminently  just,  we  hardly  stand  in  need  of  cases  to  illustrate  it. 
But  we  have  a  case,  as  early  as  1716,  before  Baron  Price  ^  pre- 
cisely to  the  point.  (12  Viner,  95.  A.  b.  22.  1.)  It  was  an 
action  of  trover,  for  a  parcel  of  brandy  which  had  been  seized 
on  some  alleged  breach  of  the  revenue  laws ;  and  on  an  infor- 
mation in  the  exchequer,  in  the  name  of  the  attorney-general, 
the  party  and  his  property  were  acquitted.  The  sentence  of 
acquittal  was  given  in  evidence,  in  the  trover  suit;  and,  on 
the  other  side,  evidence  was  offered  against  the  sentence,  and 
to  let  in  the  parties  to  contest  the  fact  of  forfeiture  over  again, 
notwithstanding  the  trial  and  decision  in  the  exchequer.  But 
the  evidence  was  rejected,  and  the  decision  of  acquittal  held 
binding. 

I  entertain  no  doubt,  that  this  decision  has  been  considered 
as  good  and  settled  law  ever  since  it  was  made.  It  was  cited 
as  uncontradicted  law,  by  Mr.  Justice  BlacksUme^  in  the  elab- 
orate opinion  he  gave  in  the  case  of  Scott  v.  Shearman^  already 
referred  to ;  and  in  Cook  v.  Sholly  which  came  before  the  K.  B. 
in  1793,  Lord  Kenyon  said,  he  conceived  that  the  judgment  of 
acquittal  in  the  exchequer,  being  a  judgment  in  remy  was  con- 
clusive in  the  subsequent  action  of  trover,  as  to  the  question  of 
the  illegality  of  the  seizure.  The  whole  Court  of  K.  B.  were, 
at  once,  of  that  opinion,  and  so  determined  the  cause ;  but, -on 
a  subsequent  day,  one  of  the  counsel  said  that  point  was  not  so 
clear,  for  that  there  was  a  distinction  as  to  the  effect  of  a  judg- 
ment of  acquittal,  or  of  condemnation,  in  the  exchequer,  and  he 
referred  to  a  passage  in  BuUer^s  N.  P.  245.,  in  support  of  hi? 
distinction.  But  the  Court  never  reconsidered  this  point,  for 
the  cause  went  off  on  other  grounds. 

We  have,  then,  the  decision  before  Baron  Price,  as  long  as  a 
century  ago ;  we  have  that  case  cited  in  1775,  as  good  law,  by 
Sir  Wm.  Blackstone,  and  we  have  the  decision  of  the  K.  B.  b 
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1793,  on  the  same  point.    In  opposition  to  all  this  authority,  jn  error.  \ 

there  is  nothing  to  be  cited  but  a  passage  in  Bulhr^s  N.  P.,     Albany,  ! 

without  any  adjudged  case  to  support  it ;  and  when  we  come  to  February,  1816.  | 

examine  the  passage,  we  must  be  satisfied  it  cannot  have  been  ^""^^^^^"^"^^  | 

intended  to  apply  to  a  proceeding  in  rem*  The  re^on  assigned  ("-i-^t^" 
in  Budler^s  N.  P.  why  an  acquittal  is  not  conclusive  in  a  coUat-  ""^i*. 
eral  action,  as  well  as  a  condemnation,  is,  that  an  acquittal  as- 
certains no  fact  as  a  ^conviction  does*  This  is  the  reason  as-  [  *  585  ] 
signed.  Thus,  it  is  said,  if  a  party  be  indicted  for  bigamy,  and 
convicted,  it  must  have  been  a  full  proof  that  he  was  twice 
married,  and  could  not  have  been  on  any  other  ground ;  but  if 
he  was  acquitted,  it  might  have  been  because  he  had  reason  to 
believe  his  first  wife  was  dead,  though  she  was  not  dead ;  or  it 
might  have  been  for  many  other  reasons,  without  supposing  the 
second  to  have  been  a  lawful  marriage.  All  this  may  be  true 
in  that  and  like  cases ;  but  in  a  case  in  the  exchequer,  where 
the  goods  are  themselves  seized  and  Ubelled  as  being  forfeited 
to  the  government,  and  which  is  termed  a  proceeding  in  rem, 
the  question  of  forfeiture  is  the  only  question  that  can  be  made, 
and  a  decree  of  acquittal  does  ascertain  the  fact  that  they 
were  not  forfeited,  with  as  much  certainty  as  a  decree  of  con- 
demnation ascertains  the  fact  that  they  were  forfeited.  Indeed, 
in  the  next  preceding  page  in  BuHer,  (p.  244.)  an  adjudged 
case  is  given  which  completely  overturns  his  distinction.  It  is 
the  case  of  Lane  v.  Degoerg,  decided  in  11  W.  III.,  prior  to  the 
decision  before  Baron  Price.  It  was  an  action  by  a  soldier  against 
his  officer  for  an  assault  and  battery.  The  officer  justified  the  act 
as  done  in  the  army  for  disobedience,  and  gave  in  evidence  the 
sentence  of  a  council  of  war,  founded  on  a  petition  of  the  plain- 
tiiT  against  him ;  and  the  acquittal,  being  the  sentence  of  a  Court 
of  exclusive  jurisdiction  in  a  case  arising  under  martial  law,  was 
held  to  be  conclusive  evidence  for  the  officer  in  the  action  for 
the  assault  and  battery.  Lord  Thurlow,  who  acted  as  attorney- 
general  on  the  trial  of  the  Dutchess  ofKingstonj  cited  this  case 
as  good  law ;  and  it  appears  to  me  that,  in  all  the  learned  and 
profound  discussions  to  which  the  Dutchess  of  Kingston's  case 
gave  rise,  it  was  never  controverted,  but  it  was  a  conceded  point, 
that  a  sentence  in  rem^  pronounced  by  a  Court  of  peculiar  and 
exclusive  jurisdiction,  was,  as  to  the  question  of  rightful  seizure 
or  forfeiture  of  the  property  in  controversy,  binding  and  con- 
clusive upon  all  mankind. 

But,  admitting  that  the  decision  in  the  District  Court  was  not 
binding,  and  the  right  of  seizure  was  to  be  tried  over  a^ain,  I 
am,  then,  of  opinion,  on  the  merits,  that  the  plaintiff's  ship  was 
never  armed  and  equipped  with  any  intent  contrary  to  the  act 
of  congress. 

I  am  persuaded  the  plaintiffs  in  error  have  no  faith  in  the 
soundness  of  their  position.  If  they  had,  why  did  they  not  pro- 
cure an  appeal  from  the  decision  of  the  District  Court  ?    The 
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ts  ERROR,  ^hole  proceeding  was^  doubtless,  very  much  under  their  cod- 

ALBANY     ^^^'  ^^^  ^^^^  agency  would  have  been  as  elBTectual  for  this  p«r* 

Febniary,  isis.  pose  as  it  was  originally  in  the  institution  o(  the  suit.    The 

'^•^^"'^^'*'^^  government  itself  has  no  confidence  in  this  ground,  or  it  would 

(■ELST09     never  have  suffered  so  important  a  question  to  have  slept  quiet- 

'hovt.       ]y  under  the  decision  of  a  single  judge. 

The  prohibition  was  against  fitting  out  any  vessel  to  be  em- 
ployed '^  in  the  service  of  any  foreign  prince  or  state/'  against 
"  another  foreign  prince  or  state  with  whom  the  United  tStates 
were  at  peace.''^  The  evidence  oflered  was,  that  the  ship  was 
fitting  out  to  be  employed  in  the  service  of  Petion  against  the 
government  of  Christopke. 

It  is  a  well-known  fact,  that  the  part  of  the  island  of  St,  Do- 
mihgo  under  the  government  of  those  chiefs  was,  at  the  com- 
mencement of  the  French  revolution,  a  colony  of  France,  and 
that  the  authority  of  France  was  afterwards  destroyed  by  tlie 
insurrection  of  the  blacks.  It  is  equally  notorious,  that  France 
never  renounced  her  claim  to  dominion  over  diat  colony ;  and 
in  1801,  she  sent  a  fleet  and  army  to  subdue  it. 

It  may  also  be  stated,  as  a  further  fact,  resting  on  the  same 
public  notoriety,  that  the  government  of  the  United  States  have 
never,  by  any  public  act  whatever,  recognized  either  Petion  or 
Christophe,  or  any  other  prince,  or  emperor,  in  iSI^.  DamingOj  as 
independent  powers,  with  whom  the  customary  relations  of  peace 
and  amity  were  to  be  maintained.  The  act  of  congress  of  tlie 
28th  of  February y  1806,  which  I  believe  was  cited  upon  the  ar- 

fument,  is  decisive  evidence  of  the  sense  of  the  government, 
t  prohibited  all  commercial  intercourse  between  the  United 
States  and  any  person,  or  persons,  resident  within  any  part  of 
the  island  of  St.  Domingo  not  in  possession,  and  under  the  ac- 
knowledged government,  of  France,  At  that  time,  aH  the  iS^Mm- 
ish  part  of  ^Si^.  Domingo  had  been  ceded  to  France,  so  that  the 
act  was  made  on  purpose  to  apply  to  every  part  of  the  island 
which  might  be  considered,  by  France,  as  in  rebellion.  We 
have  no  concern,  at  present,  with  the  policy  of  this  statute.  It 
is  sufficient  that  it  shows  the  unequivocal  sense  of  the  adminis- 
tration ;  and  my  position  is,  that  it  belongs  to  the  government, 
and  not  to  the  Courts  of  justice,  to  determine  our  foreign  rela- 
tions ;  and,  especially,  to  determine  the  time  when  the  recog- 
nition of  new  states  is  called  for  upon  principles  of  national 
policy. 

The  act  of  congress  of  1794,  under  wRich  the  seizure  was 
[  *  587  J  *made,  did  not  relate,  when  it  was  passed,  to  the  independent 
governments  in  St.  Domingo ;  for  they  did  not  then  exist ;  and 
when  they  do  exist,  so  as  to  come  within  the  purview  of  the  law, 
as  "  foreign  princes,  or  states,  with  whom  we  are  at  peace," 
must  depend  upon  the  pleasure  and  the  solemn  act  of  the  gov- 
ernment itself. 

It  is  a  very  strange  and  novel  doctrine,  that  it  belongs  to  the 
483 


OP  THE  STATE  OF  NEW-YORK.  587 

fflunicipal  Courts  to  anticipate  the  views,  and  distract  the  policy  in  error, 
of  the  government,  by  being  the  first  to  acknowledge  new  states,     albany" 
as  they  may  successively  arise  in  the  revolutions  of  the  world.  February,  iste. 
There  never  could  be  more  unfit  organs  for  this  purpose.     The  ^--^"n/^^--' 
Courts  are,  by  their  very  constitution,  passive  and  tranquil,  and      ^"^"^^ 
devoted  to  the  administration  of  domestic  justice.     They  have        Hoit. 
no  concern  with  foreign  intercourse,  and  no  knowledge  of  the 
secret  springs  and  complicated  policies  of  nations.    Among  all 
the  volumes  on  public  law,  not  a  passage  is  to  be  found  which 
bestows  such  a  function  upon  the  judicial  power ;  and  as  often 
as  the  question  has  arisen  in  the  discussions  on  private  right,  the 
judges  have  uniformly  disclaimed  the  authority. 

In  the  case  of  The  City  of  Berne  v.  TAe  Bank  of  Engtani^ 
which  came  before  Ld.  Eldon  m  1804,  (9  rb«y,347.)  a  motion 
was  made  to  restrain  the  bank  from  permitting  a  transfer  of 
certain  funds  belonging  to  the  old  government  of  Beme^  before 
the  conquest  and  revolution  of  Switzerland  by  the  acts  and 
arms  of  France.  The  nM>tion  was  objected  to  on  the  ground 
that  the  existing  government  of  Switzerland,  not  being  acknowl- 
edged by  the  government  of  England^  could  not  be  noticed  by 
the  Court.  The  chancellor  denied  the  motion,  for  the  reason 
that  a  judicial  Court  cannot  take  notice  of  a  government  never 
recognized  by  the  government  of  the  country  in  which  the  Court 
sits.  The  same  point  came  before  the  lords  commissioners  of 
appeak  in  prize  causes,  in  March,  1806,  and  they  decided,  that 
St,  Domingo  was  still,  in  point  of  law,  under  the  dominion  of 
France,  and  to.be  considered  an  enemy's  colony;  and  that  the 
Courts  could  not  undertake  to  d^ermine  otherwise,  as  it  had 
not  been  otherwise  dechred  by  the  government.  This  decision 
of  the  lords  commissionera  was  referred  to  by  Sir  fVm.  Scott,  in 
the  case  of  the  Manilla,  (1  Edw.  Adm.  Itep.  1.)  and  he  con- 
sidered it  as  most  undoubtedly  eorreet. 

These  are  decisions  of  the  highest  authority  in  England; 
and  we  have  a  similar  decision  of  the  highest  authority  in  this 
country. 

*In  Rote  V.  Eimefy,  (4  Cranch,  841.)  it  was  declared  by  the  [  *  588  ] 
Supreme  Court  of  the  United  States,  that  it  was  for  governments 
to  decide  whether  they  oould  consider  iSS^.  Domingo  as  an  inde- 
pendent nation ;  and  until  such  decision  should  be  made,  or 
France  should  relinquish  her  claim,  Courts  of  justice  must  con- 
sider the  ancient  state  of  things  as  remaming  unaltered,  and  the 
sovereign  power  of  France  over  that  colony  as  still  subsisting. 
It  was  said  upon  the  argument,  that  this  was  to  be  considered 
as  the  dictum  of  the  chief  justice,  and  not  the  opinion  of  the 
Court,  on  a  point  arising  in  the  cause.  But  I  apprehend  this  to 
be  a  mistake.  The  chief  justice,  in  giving  the  opinion,  observed,, 
that  the  relative  situation  of  St,  Domingo  and  France  came  ne- 
cessarily to  be  considered ;  and  if  so,  the  decision  of  that  point 
was  materially  involved  in  the  judgment  of  the  Court.  And, 
while  on  this  case,  it  is  worthy  of  notice,  that  the  decision 
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IN  ERROR,  here^  and  the  decision  before  the  lords  commissioners  of  appeals, 
ALBANY,    were  remarkably  coincident  in  point  of  time,  as  both  were  made 
Febnury^jsie.  witUn  the  same  month,  and  without  any  possible  influence  of 
the  one  upon  the  other. 

It  appears  to  me,  then,  that  this  great  tinning  point  on  the 
merits  of  this  case,  is  equally  well  supported  by  reason  and  au- 
thority ;  and  it  is  not  in  my  power  to  entertain  any  doubt  as  to 
what  ought  to  be  our  conclusion. 

I  am,  accordingly,  of  opinion  that  the  judgment  of  the  Supreme 
Court  ought  to  be  affirmed,  (a) 

(a)  At  the  conclusion  of  his  opiniony  his  honor,  in  aaiwer  to  the  afgnnieBt  of  the  coon- 
mI  for  the  plaintiifs  in  error,  drawn  from  the  present  state  of  the  governments  of  Sl  Do- 
mingo,  made  the  foUonidnr  <4>8ervations  :— 

It  has  been  orged.  bj  me  counsel  here,  that  the  ^v«maients  in  St.  D&mmgo  ^rare,  in 
fact,  and  of  right,  independent :  that  they  were  administered  with  wisdom,  ana  entitled  to 
be  acknowledgea  by  us  as  independent  states.  I  mifht,  perhaps,  be  deemed  wanting  in 
attention  to  the  learned  counsel,  if  I  passed  over  in  sirance  these  observations,  winch,  how- 
ever, I  think,  would  have  been  more  suitably  addressed  to  the  government  than  to  us. 
The  Courts  have  no  business  with  the  question  how  far,  and  when,  it  becomes  proper  to 
acknowledge  a  foreign  power.  It  is  a  matter  of  policy,  and  not  of  l^al  obligation,  llie 
simple  fact  of  the  recent  erection  of  an  independent  sts^,  cannot  form,  of  itself,  and 
without  reference  to  other  views  and  considerations,  a  sufficient  bans  on  w4iich  govern 
nenl  can  act.  Nothing  can  be  more  transient,  as  the  experience  <tf  thb  age  has  taught  us, 
than  newly-erected  powers  in  rev<^utionary  times,  or  in  tne  turbulent  state  of  the  European 
colonies.  They  must  give  evidence  of  staUIity  before  they  can  command  confidence. 
When  the  act  of  congress  was  passed,  in  1806,  disclmming  aH  counienanoe  of  the  rebel- 
lious  powers  in  8t.  jSomutgo,  it  was  well  known  to  the  government,  that  Hessa/uies,  under 
the  tiue  of  emperor,  was  men  reigning  as  absolute  master  over  nearly  the  whole  island. 
But  I  am  very  far  from  meanhig  to  cast  any  blame  upon  our  govemraest  for.iu  reaem 
m  respect  to  tnose  powers ;  for  m  what  age  or  nation  do  we  meet  with  a  more  rapid  suc- 
cession of  revolution  than  tnis  same  Ul-foled  island  has  been  doomed  to  experience  T 

Without  noticing  the  convulsions  which  agitated  the  island  for  the  first  ten  years,  which 
opened  a  civil  war  of  extraordinary  vicJence.  and  which  threatened  to  destroy  the  last 
vestipnes  of  civilization,  if  not  to  exterminate  tne  inhabitants,  we  find  that,  by  the  year  1801, 
Touutani  had  recalled  the  laws  of  justice,  and  assumed  and  consolidated  a  peaceable 
authority.  He  had  subdued  Rigaudand  other  brigancb.  He  had  besiej|ed  and  taken 
the  cit^  of  8t,  Dondngo.  and  broken  Up  the  last  asylum  of  French  dominion.  He  had 
established  a  wise  and  lioeral  constitution,  and  became  the  protector  of  the  whites,  and  the 
encourager  of  our  .^in^mon  trade.  This  Black  Prince  was  a  man  of  good  sense,  probity, 
and  virtue ;  and  he  imparted  consolation  to  his  subjects  for  the  horrors  they  had  witnessed, 
and  the  miseries  they  bad  endured^  by  a  reign  of  prosperity  and  justice,  noderaticm  ana 
glory.  But  the  scene  was  as  fleetmg  as  it  was  brilliant.  After  tlie  arrival  of  the  Frendt 
army,  under  Le  Clerc,  in  180S,  he  was  perfidiously  kidnapped^  and  sent,  loaded  with 
chams,  to  Jf^rmcCf  whera  he  was  aufifored  to  languid  and  expire  m  the  horrors  of  a  dun- 
geon. The  blacks  soon  took  ample  vengeance  on  their  enemies.  The  Frendi  army  was 
wasted  by  incessant  warfare  and  oy  pestilence,  and  the  remains  of  it  escaped  from  the 
island  in  1803,  by  a  voluntary  surrender  to  the  Et^gUtk,  The  independence  of  the  blacks 
was  then  re-assumed,  and  Xfessalmet  became  their  ruler,  under  the  title  of  Emperor  of 
Hayti,  His  reign  was  one  career  of  rapacity,  lust,  ana  cruelty ;  and  he  foil,  m  1806, 
by  assassination,  provoked  by  the  ovemuing  principle  of  self-preservation,  and  the  un- 
pulse  of  universal  indicnation  at  the  monster.  His  repeated  massacres  of  the  whiles  had 
Deen  quietly  endured,  out,  like  Domiiianf 

f*  PeriUf  pottquan^  eerdomhu  esse  Hmendua 
Coeperai;  hoe  noewt  Lamiarum  cade  madetUL" 

His  successors  were  the  rival  chiefs  Christmhe  and  P^orif  who  soon  divided  the  einpira 
between  them ;  and,  from  that  time  to  this  day,  they  have  carried  on  a  fierce  and  implaea- 
ble  war  against  each  other.  Nearly  all  the  white,  and,  perhaps,  three  fourths  of  the  black 
population  which  existed  in  1789,  perished  in  these  revolutions  :  and  the  fury  of  the  human 
passions  has  converted  one  of  the  finest  and  moet  fertile  islands  on  the  face  of  the  globe, 
mto  a  re^on  fiiiitful  only  in  crimes,  and  frightful  with  desolation. 

Such  IS  the  sad  story  of  these  mdependent  powers  in  St.  Domingo.  What  foture  des- 
tiny awaits  them,  no  mortal  eye  can  foresee.  The  prospect  is,  inmed,  a  little  cheered  by 
some  wise  measures  lately  prjpceeding  fi-om  one  of  these  chie&  But,  at  present,  I  think 
we  must  all  concur  in  opinion,  that  the  recognition  of  these  powers,  by  the  United  Statea, 
u  a  question  of  serious  and  complicated  pone  v,  requiring,  at  all  times,  the  utmost  eoinnd- 
eraiion  and  discretion  in  the  government,  ana  very  unfit  to  be  decided,  at  any  time,  bj 
the  Courts  of  juslir^*. 
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^his  being  the  unanimous  opinion  of  the  Court,  [two  of  the  iff  ERROR. 
eenators  only  being  absent,]  it  was,  thereupon,  obdered  and     albany"" 
ADJUDGED,  That  the  judgment  of  the  Supreme  Court  be,  and  Febraaiyyisis. 
the  same  is,  hereby  affirmed ;  and  that  the  defendant  recover       —    —    - 
against  the  plaintifis  his  double  costs  for  his  defence  of  the  said 
♦writ  of  error,  to  be  taxed,  and  that  the  record  of  proceedings        TIoyt, 
be  remitted  to  the  Supreme  Court,  to  the  end  that  this  judg-     -^^  '**• 
ment  he  executed,  (a)  [  *  ^^  1 

A  motion  was  made  by  the  defendant  in  error  for  interest  on     ^prU  3d. 
the  judgment  to  be  taxed,  by  way  of  damages,  under  the  13th 
section  of  the  act  concerning  costs. 

Per  totam  Curiam.  The  allowance  of  interest  on  the  judg- 
ment of  affirmance,  by  way  of  damages,  rests  in  the  discretion 
of  the  Court,  and  where  the  cause  of  action,  in  the  Court  below, 
was  a  torty  it  is  not  in  the  course  to  allow  interest.  Interest  is, 
therefore,  denied ;  but  double  costs  are  allowed  to  the  defend- 
ant, under  the  14th  section  of  the  act.  (b) 

{a)  A  writ  of  error  was  brooglit  on  the  above  judgment,  from  the  Sapieme  Court  of  the 
VmUd  StdUMf  which  was  presented  lo  this  Court  uter  tne  transcript  of  the  proceedings 
had  been  sent  back  to  the  Court  below:  and  the  following  return  to  the  writ  of  error  was 
made  bv  this  Court  **  State  ol*  iVeio-  York^  ss.  llie  president  of  the  senate,  the  senators^ 
chancellory  and  Judges  of  the  Supreme  Court,  in  the  Uourt  for  the  Trial  of  Impeachmeuts 
and  the  Correction  of  Errors,  certify,  and  return  io  the  Supreme  Court  of  the  United  StaUt, 
that,  before  the  coming  of  their  writ  of  error,  the  transcnpt  of  the  record  in  the  cause,  in 
the  said  writ  of  error  mentioned,  together  witn  the  judgment  of  this  Court  thereon,  and  all 
tbiugs  touching  the  same,  were  duly  remitted,  in  pursuance  of  the  statute^  instituting  this 
Court,  into  the  Supreme  Court  of  judicature  of  this  state,  lo  the  end,  that  nirther  proceed- 
ings might  be  thereupon  had,  as  well  for  execution  as  otnerwise,  as  mig[ht  be  agreeable  to 
law  and  justice;  ana  m  which  Sapmab  Court  of  Judicature,  the  said  judgment,  and  all 
other  proceedings  in  the  said  suit,  now  remain  of  record ;  ana  as  the  same  are  no  longer 
before,  or  within  the  coenizance  of  this  Court,  this  Court  is  unable  to  make  any  other,  or 
further  return  to  the  said  writ.    All  wluch  is  humbly  submitted.'' 

In  May  term,  application  was  made  to  the  Supreme  Court,  by  the  plaintiff  below,  for 
leave  to  take  out  an  execution  on  the  judgment,  the  remittUur  from  the  Court  of  Errors 
having  be«n  filed  with  the  clerk  of  the  Supreme  Court ;  a  motion  was,  at  the  same  time. 
made  on  the  part  of  the  defendant  below,  for  leave  to  annex  the  transcript  of  the  recoro 
to  the  writ  of  error  from  the  Supreme  Court  of  the  UmUd  StaUt;  but  no  decision  was 
made  on  the  subject,  the  counsel  for  the  parties  agreeing  that  the  transcript  of  the  record 
should  be  annexed  to  the  writ  of  error,  so  that  the  cause  might  be  carriea  up  lo  the  Su- 
preme  Court  of  the  UmUd  StaUs,  reserving  the  cpiestioa  as  to  the  regularity  or  propriety 
of  the  proceeding,  to  be  determine  by  that  Court.f 

(h)  Vide  Lcno  v.  Jiicit«on,  2  }VendeU'$  Rep.  209.  (2  Cow.  Rep.  579.  SUm  v.  Bmt,  S 
Cow.  Rep.  379.)    BUedi  v.  Hopkmt,  4  Cow.  Rep.  fiS. 

t  Tbe  Jadcment  was  afliimed  tn  the  Bapreme  Court  of  the  United  States.  FUs  15  JUm. 
Hep.  281, 


END  OF  THE  CASES  IK  ERROR* 


*c*  The  femoMer  ofiht  :ate$  im  error,Jor  1816,  wiU  htjoimi  at  the  eommememeni  of 

Ike  mxt  volwme, 
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THE    PRin^CIPAL    MATTERS 


Iir  THE  THIRTEENTH  VOLUME. 
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A. 

ABATEMENT. 
Vide  ArroEitSY. 

ABSENT   AND    ABSCONDING    DEBT 

ORS. 

Vid4  Courts  of    JuiTicEs  of   tub  Peacs, 

III.  U. 

ACT  OF  CONGRESS  of  Jvm  5, 1794. 

Fitting  out  Tessels  to  be  employed  in  the  fer* 
Tice  of  one  foreiffn  state  sgainat  another, 
with  whom  the  Uruted  States  are  at  peaoe. 
Vide  IMOKPB9DEHT  Statb. 

.    ACTION. 
When  baUtble.     Vide  Bah.,  1.  6. 

Parties  to  aetion.  Vide^  Plbadihgs^  I. 

ACTION  ON  THE  CASE. 
1.  An  action  on  the  case,  in  the  nature  of 


waste,  lies  against  the  assignee  of  a  lei 

Short  V.  WiUan  and  others,  33 

2.  Fraud,  or  deceit,  accompanied  with  dam* 

age,  is  a  good  cause  of  action.    Barney  t. 


3. 


Dewey, 


224 


5. 


In  the  case  of  a  nil  of  a  chattel,  which  the 
donor  affirms  to  oe  his,  if  the  donee  is  af- 
terwards evicted  by  the  rightfiil  owner,  he 
may  maintain  an  action  against  the  donor. 

tft. 
An  action  on  the  case  lies  for  seducing  and 
harborinj^  the  servant  or  slave  of  the  plain- 
tiff,  notwithstanding  the  penalty  given  by 
the  a€t  eoneeming  staves  and  servants,  (3 
V.  R.  L.  279.)  which  is  a  cumulative  rem- 
edy. Sddmore  v.  Smith,  322 
An  action  on  the  case  for  a  deoeit  lies  for 
fraudulentiy  selling  land  which  has  no  real 
existence,  notwithstanding  any  covenants 
in  the  deed,  which  the  ^aintia  may  treat 
as  a  nullity.    Wardell  v.  rosdick  and  Davis, 

325 
Where  a  person  is  induced  to  purchase 
land,  by  a  false  ivpresentation  that  a  cer- 
tain privilege  is  annexed  to  the  land,  but 
whicn  is  not  included  in  the  deed,  he  may 
maintain  an  action  on  the  case  against  the 
vendor.    MondlandWelUrr,  CMen,  ^i)S 
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7.  Where  a  person  was  induced  to  pnrekase 
and  give  a  higher  price  lor  a  lot  of  land 
upon  a  navi^d>le  river,  by  a  fraudukait 
representation  that  he  would,  as  proprietor 
of  the  land,  be  entitled  to  a  gnnt  from  the 
comanasioners  of  the  land-offioe,  of  the 
land  covered  with  water  adjacent  thereto, 
and  the  purchase  beinff  completed,  the  pur- 
chaser, on  applying  for  a  grant  from  the 
oommiLdoii^  dkl^veied  that  the  adja- 
cent land,  under  water,  had  previously 
Wen  jRfiited,  and  that  the  title  to  it  was 
out  of  the  state ;  it  was  held  that  the  pui^ 
chaser  might  maintain  an  action  on  the 
case  for  me  deceit.  ik. 

8.  It  seems  that  the  measure  of  damages,  in 
such  case,  is  the  diffi^renoe  between  the 
value  of  the  land  conveyed,  and  the  sum 
which  the  purchaser  was  induced  to  pay 
by  the  fraudulent  representation.  ii. 

9.  The  owner  of  a  domestic  animal  is  not 
liable  for  injuries  which  it  may  have  com- 
mitted, unless  he  had  notice  that  il  was 
accustomed  to  do  mischief.  Vroontmn.r. 
Lawyer,  339 

Vide  Bailvxivt.    Salb  of  Chattels,  1, 2, 3| 
4.   Slaves  Aim  Sertakts.  Tbesfass,  10. 

ACTION  ON  STATUTES. 
Where  a  peqal  statute  gives  no  form  of  declar- 
ing, the  plaintiff  must  set  forth  specially 
the  facts  which  constitute   the  oAenoe. 
Bigdow  V.  Johnson,  429 

Vide  Action  on  the  Case,  4.  HoftSBitAciHo. 
IifNS  AND  Innkeepers.    Maintenance. 


ADMINISTRATION. 
Vide  Administration  Bond.    Alien, 
utors  and  Administrators. 


Exec- 


ADMINISTRATOR. 
Vide  Executors  and  Administrators. 

ADMINISTRATION  BOND. 

1.  In  an  action  against  the  surety  on  an  ad 
ministration  bond,  it  is  sufficient  fbr  tbs 
plaintiff  to  state  that  ffoods,  chattels,  and 
sums  of  money,  of  the  doceased,  to  a  large 
amount,  to  wit,  the  amount  of,  ft«.,  had 
come  into  the  hands  of  the  administratriXf 
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which  the  hod  conveited  and  disposed  of 
Co  her  own  use,  «&c.,  tiie  creditor  not  being 
presumed  to  know  precisely  what  ffoods, 
«Ktc.|  the  administratrix  had,  and  this  fact 
lyin^  more  properlj  in  the  knowledge  of 
the  defendant.    Vte  People  v.  Ihirdap,  4^ 

2.  The  non-payment  of  a  judgment  obtained 
against  tlie  administratrix  msY  be  assigned 
as  a  breach  of  the  condition  of  such  a  bond. 

ib. 

3.  The  surety,  in  an  administration  bond,  is 
liable  for  a  mal-administration  of  the  effects 
of  the  deceased,  and  the  condition  of  the 
bond  is  not  to  be  restricted  merely  to  the 
exhibiting  of  an  inventory  witnin  six 
months  from  the  date,  into  the  office  of  the 
surrogate  of  the  county.  ib. 

4.  And  such  bond  may  be  put  in  suit  against 
the  sureties,  at  the  instance,  and  for  the 
benefit,  of  the  creditor.  ib, 

ADVERSE  POSSESSION. 

Fiiff  Deed,  II.  6.     Ejectment,  I.     Ne%t 

Trial. 

AFFIDAVITS. 
Vide  Practice,  II. 

AGENT. 

1.  A  party  who  would  excnse  himself  from 
responsibility,  on  the  unround  that  he  acted 
as  the  agent  of  anotner,  ought 'to  show 
that  he  communicated  to  the  other  party 
his  situation  as  agent,  and  that  he  acted,  in 
that  capacity^  so  as  to  give  a  remedv  over 
against  his  pnncipid.    Mamri  v.  Hejftman, 

2.  A  person  who  seals  a  bond  as  attorney  for 
another,  without  authority,  is  personally 
liable,  as  if  he  lud  covenanted  in  his  own 
name.     While  and  others  v.  Skinner,      307 

3.  Where  the  defendant  to  an  action  of  cove- 
nant pleaded,  that  the  plaintiffs,  himself, 
and  others,  were  associated  as  copartners 
under  a  certain  firm,  and  that  he,  with  B. 
and  C,  were  appointed  agents  and  direct* 
ors  foi  the  company,  und  that  he  executed 
the  agreement  in  his  capacity  of  agent  and 
direetor,  and  not  otherwise,  without  aver 
ring  or  setting  forth  his  authority,  the 
plea,  on  demurrer,  was  held  bad.  ib, 

i.  Where  a  person  seals  a  deed,  or  executes 
a  covenant,  in  behalf  of  others,  he  is  bound 
to  aver,  or  set  forth  and  prove,  the  author- 
ity under  which  he  acted.  K  is  not  enough 
to  crave  oyer  o^  and  set  forth  the  instru- 
ment executed  b^  hira,  in  his  plea.         ib, 

5.  In  an  action  against  an  affent  for  money 
alleged  to  be  due  to  the  plaitttiff,  the  de- 
fendant may  give  in  evidence  a  parol  order 
from  his  principal  not  to  pay  tne  money. 
Thortu  V,  Peekj  3l5 

f>.  An  agreement  relating  to  a  partition,  made 
in  1764,  executed  by  a  third  person  in  the 
name  of  one  of  the  parties,  who,  it  did  not 
appear,  had  any  authority  to  execute  it, 
was  held  to  be  ratified  by  the  subsequent 
acts  of  the  party  in  whose  name  it  was 


made.    Jackson,  ex  dem.  SJoek  emd  oUters^ 
V.  Richtmyer,  367 

7.  A  decree  against  the  principal  binds  the 
agent,  who  must  look  to  the  principal  foi 
indemnity.     GeLsUm  and  Sehcnck  v.  Hoyi, 

561 

Vide  Estoppel,  2.    Factor.    Mortoaok,  1 

AGENT  OF  GOVERNMENT. 

Where  it  does  not  appear  that  an  a^ent,  in 
making  a  eontracl,  acted,  expressfy  or  os- 
tensibly, as  a  public  agent,  it  will  be  deem- 
ed a  private  contract.    Sw^  v.  Hopkins, 

313 

AGREEMENT. 

1.  Where  there  is  a  contract  of  hiring  for  a 
definite  time,  at  a  certain  rate  per  day,  and, 
a  part  only  of  tiie  time  having  elapsed,  the 
parties  settle  the  amount  of  the  wages 
which  had  then  been  earned,  and  the  hirer 
gives  his  note  to  the  servant  for  the 
amount ;  in  an  action  on  the  note,  it  is  no 
defence  that  the  payee  had  lefl  the  maker's 
service  before  the  expiration  of  the  time 
for  which  he  had  been  originally  hired , 
although,  had  there  been  no  subsequent 
modification  of  the  agreement,  he  could 
not  have  recovered  wages  until  he  had 
served  the  whole  period  agreed  upon. 
Thorpe  v.  White  and  others,  53 

2.  w0.  executes  certain  promissoiy  notes  to  B, , 
and  procures  land,  of  which  ne  is  the  ces- 
tuy  que  trust,  to  be  conveyed  to  B.,  undei 
an  agreement  that  B.,  on  the  pavment  of 
the  notes,  should  reconvey  the  land ;  the 
notes  not  being  paid,  and  B.  having  exer- 
cised acts  of  ownership  on  the  land,  by 
selling,  &c.,  he  cannot  support  an  action  on 
the  notes,  there  being  a  failure  of  consid- 
eration, and  the  agreement  beine  void  on 
the  non-payment  of  the  notes,  if  B.  elected 
so  to  consider  it ;  and,  b^  exercising  acts 
of  ownership,  he  determined  his  election, 
and  had  a  comj^ete  title  to  the  land.  Win- 
ter V.  Livingston,  54 

3.  A  note  given  for  the  use  of  a  billiard  table 
is  not  ilTej^al,  unless  it  appear  that  the  per- 
son to  whom  it  was  given  kept  a  tavern, 
or  that  it  was  for  money  lost  at  play.  (1 
JV.  R,  L.  178, 179.)    JTorthorp  v.  Mintv^m, 

85 

4.  A.  and  B.  having  executions  against  C, 
of  which  A's  execution  was  Uie  elder  lien, 
and  C  being  indebted  to  D.,  it  was  agreed 
between  A.  and  D.  that  A.  should  pay  D. 
225  dollars ;  that,  at  the  sale  under  the  ex- 
ecutions, A.  should  bid  off  the  personal 
property  of  C.  to  the  amount  of  his  execu- 
tion, and  that  Z>.  should  bid  off  the  real 
property  of  C.  to  the  amount  of  B*8  exe- 
cution, should  dispose  of  the  same,  and, 
ailer  satisfying  his  own  demands  against 
C,  should  renind  A,  the  said  sum  of  S^ 
dollars.  A.  and  Z>.  at  tiie  sale  bid  off  tht 
property  of  C  in  conformitv  to  the  agree- 
ment, and  D.  disposed  of  the  real  estate 

487 


593 


INDEX. 


and  after  Batisfying  his  own  demand* 
against  C,  Uiere  was  a  sofiicient  overplus 
to  repay  ^.,  and  A.  brought  his  action  to 
recover  the  money.  Held,  that  although 
fiere  was  a  sufficient  consideration  to  sup- 
port D^s  promise,  yet  that  the  agreement 
Itself  was  void,  bemg  contrary  to  public 
policy,  as  it  was  an  agreement  tending  to 
prevent  competition  at  a  sale  under  exe- 
cution, and  thus  injurious  to  the  original 
debtor.     Jlkompson  v.  Davits,  112 

5l  An  agreement  to  convey,  containing  words 
of  bargain  and  sale  in  presaUi,  does  not 
transfer  the  title.     Ives  v.  /oe«,  235 

6.  An  agreement  to  sell  land  does  not  import 
a  license  to  enter,  but,  at  most,  gives  an 
implied  permiasion  to  occupy  as  tenant  at 
will.  *  f*. 

7.  Where  a  person  agreed  to  sell  land  to 
another,  and  covenanted  to  give  a  deed  of 
the  premises  to  him,  at  a  certain  time  and 
place,  the  tender  of  a  deed  without  cove- 
nant or  warranty  is  a  performance  of  the 
covenant ;  nor  is  it  necessary  that  tlie  wife 
of  the  vendor  should  join  in  the  deed. 
Kelckum  and  Sweet  v.  Evertson^  '         359 

8.  A  party  who  has  advanced  money,  or  done 
any  act  in  part  performance  of  an  agree- 
ment, but  refuses  to  proceed  to  the  com- 
pletion and  execution  of  the  contract,  the 
other  party  having  performed,  or  being 
ready  to  perform,  every  thing  agreed  to  be 
done  on  his  part,  cannot  recover  back  the 
money  he  has  advanced,  nor  is  he  entitled 
to  compensation  for  what  he  may  have 
done  in  part  performance  ;  and  after  such 
refusal  to  proceed,  or  voluntary  abandon- 
ment of  the  contract  by  tlie  vendee,  the 
vendor  is  at  liberty  to  sell  the  land  to 
another.  ih. 

Vide  Assumpsit,?.  Bills  of  Exchanob  and 
Promissort  Notes,  8.  Escape,  4. 
Frauds,  (Statute  or.) 

ALBANY. 

ft  stems  that  the  Mayor's  Court  of  Albany  has 
no  jurisdiction  under  the  act  for  the  relief 
of  debtors,  with  respect  to  the  imprison- 
ment of  their  persons,  in  case  of  a  debtor 
imprisoned  in  the  county  of  Albany,  under 
an  execution  out  of  the  Supreme  Court ; 
but  that  the  common  pleas  of  Albany 
county  have  jurisdiction  in  such  case. 
MEroy  v.  Mancitts,  121 

ALIEN. 
Wliere  an  alien  dies  in  this  state  intestate,  with- 
out issue,  during  a  war  with  his  native 
country,  leaving  personal  property,  his  re- 
lations abroad,  though  next  of  km,  being 
alien  enemies,  residing  in  the  country  of 
the  enemy,  are  not  entitled  to  distributive 
shares  of  Uie  property,  but  the  whole  will 
go  to  his  next  of  kin  resident  in  this  state. 
BradiotU  and  Bradwell  y.  Weeks,  1 

AMBIGUITY. 
Vids  EriDEVcE,  II.  23, 24. 
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AMENDMENT. 

1.  An  original  si  tefeeerit  securtem  cannot  be 
amended  by  altering  it  to  a  summons }  £ot 
the  writ  being  conformable  to  the  mwcipe, 
there  is  nothing  to  amend  by.  Lynch  v. 
Mechanics'  Bank,  VZI 

2.  In  an  action  for  a  libel,  the  declaration  was 
/  allowed  to  be  amended  on  motion  of  the 

plaintiff,  afier  issue  joined,  so  as  to  change 
the  venue ;  it  resting  in  the  sound  discre- 
tion of  the  Court  under  the  circumstances 
of  Uie  case.    Paine  r.  Parker,  329 


Trespass,  6^ 


ANIMALS. 

llde  Action  oh  the  Case,  9. 

7,8. 

APPEAL. 
Vide  Injuhctioh,  1. 

APPRENTICE. 

1.  The  dischar^  of  an  apprentice  by  an  order 
of  three  justices,  does  not  affect  the  valid- 
ity of  the  indentures,  so  as  to  prevent  the 
master  from  setting  them  up  as  a  defence 
in  an  action  against  him  to  recover  the 
value  of  the  services  of  the  apprentice 
Sehermerhom  ▼.  HuU,  270 

8.  Where  a  person  is  relieved  on  his  own  ap 
plication,  by  an  overseer  of  the  poor,  witn 
out  a  previous  order  for  that  purpose,  this 
is  sufficient  to  authorise  the  overseers  of 
the  poor  to  bind  out  the  childiea  of  such 
persons,  as  poor  apprentices ;  the  want  of 
the  order  only  coming  in  question  on*th£ 
settlement  of'^the  overseer's  accounts,  and 
not  invalidating  the  indentures  of  the  ap- 
prenticeship, at  least  so  far  as  to  prevent 
the  roaster  from  using  them  as  a  defence 
in  an  action  to  recover  the  value  of  the 
services  of  the  apprentice.  t^. 

Settlement    by    binding    and    service,    mde 

Poor,  !• 

ARBITRATION. 
Vide  Award. 

ARREST  OF  JUDGMENT. 
Vide  JuooHEMT,  II. 

ASSAULT  AND  BATTERY. 

On  an  indictment  for  an  assault  and  batfeir,  the 
trial  will  not  be  stayed  beeauae  a  civil  suit 
is  pending,  to  recover  damages  for  the 
same  assault  and  batterer,  though,  it  seems, 
judgment,  after  eonyietion,  may  be  stayed 
until  the  decision  of  the  civil  suit.  The 
People  ▼.  The  Judges,  f«.  of  Genesee,    85 

ASSIGNMENT  OF  LEASE. 
Vide  Action  oir  the  Case,  1. 

ASSUMPSIT. 
1.  Where  an  action  is  brought  for  the  non* 
performance  of  a  contract,  the  defendant 
may  show,  under  the  general  issue,  that 
he  o^red  to  perform  his  part  of  the 
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tract,  but  was  preTented  by  the  act  of  the 

plaintiff.     Wilt  and  Green  v.  Offden,       56 

8    Where  A.  aella  and  deltYera  goods  to  B.,  for 

which  B.  ii  to  pay  in  work  and  labor,  and 

A,  brings  an  action  against  B.  on  the 
afreement,  which  is  defeated  by  proof  that 

B.  had  offered  to  perform  his  part  of  the 
agreement,  but  was  prevented  by  the  act 
of  A.f  A.  will  not  be  permitted  to  waive 
the  agreement,  and  recover  back  from  B, 
the  original  consideration.  ib, 

3.  Where  a  party  enters  into  a  special  con- 
tract|  and  having  performed  part  of  it, 
without  the  consent  or  default  of  the  other 
partj,  voluntarily  abandons  the  further 
performance  of  it,  he  cannot  maintain  an 
action  on  the  implied  assumpsit,  for  the 
labor  actually  performed.  Jennings  v. 
Camp,  94 

4.  Where  a  special  contract  is  still  in  force, 
the  plaintiff  cannot  resort  to  the  general 
counts.  ib, 

5.  Where  a  contract  is  entire,  a  full  perform- 
ance is  a  condition  precedent  to  the  plain- 
tiff's right  of  action.  ib. 

R.  P.  Thotft  T.  White  and  others^  53 

6.  Where,  on  a  submission  to  arbitration,  the 
parties  mutually  execute  promissory  notes 
to  one  another,  as  security  for  the  payment 
of  the  sum  which  may  be  awarded,  and  the 
arbitrators,  having  awarded  in  favor  of  Ji.j 
the  one  party,  deliver  to  him  the  note  of 
B.,  the  other  party,  and  A.  endorses  the 
note  to  C,  to  whom  B.  is  compelled  to  pay 
the  amount,  and  IS.  seeks  to  recover  back 
from  A.  the  sum  so  paid  to  his  endorsee,  on 
the  ground  that  the  award  was  void,  B. 
cannot  recover  against.^,  if  he  could  have 
insisted  on  the  invalidity  of  the  note,  as  a 
defence  to  an  action  by  C.  ;  or,  if  such  de- 
fence were  then  inadmissible,  he  must 
show  that  he  could  not  have  availed  him- 
self of  it,  by  averring  that  the  note  was 
transferred  before  it  fell  due.  Battey  v. 
BvUon,  187 

7.  Where,  an  officer  havinfir  «  defendant  in 
execution,  A.  promised  that  if  the  officer 
would  release  the  defendant,  he  would  pay 
the  amount  of  the  execution,  if  he  faued 
to  redeliver  him  to  the  officer  on  a  certain 
day,  and  the  officer,  accordingly,  released 
him,  it  was  held  that  the  officer  could 
maintain  no  action  against  A,  on  his  prom- 
ise.    Wheeler  v.  Bailey,  2G6 

8.  Whether  a  moral  obligation  will  support 
an  action  on  an  implied  assumpsit .'  Qtuere. 
Overseers  of  Tioga  y.-  Overseers  of  Seneea, 

Vids  Poor,  2.  ^^ 

9.  Although,  in  some  cases,  an  action  may  be 
maintamed  on  a  promise,  the  consideration 
for  which  moves  from  a  third  person,  by 
the  party  in  whose  favor  the  promise  was 
made,  yet,  when  neither  the  consideration 
moves  from  the  plaintiff,  nor  the  promise 
was  made  to  him,  or  for  his  benefit,  an  ac- 
tion cannot  be  maintained.  Shear  y .  Orer- 
seers  ofHUUdale,  496 
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Assumpsit  against  a  corporation,  vide  Corpo- 
ration, 3. 

Assumpsit  against  a  sheriff  to  recover  money 
levied  under  an  execution,  vide  Exxcu- 
T105,  7,  8. 

Assumpsit  for  use  and  occupation,  vide  Usx 
AND  Occupation. 

Vide  Assumpsit  for  Work  and  Labor,  3,  4. 
Assumpsit  for  Money  had  and  rsceiv- 
ED,  I. 

ASSUMPSIT  FOR  WORK  AND  LABOR. 

1.  Where  a  servant  is  hired  for  a  year,  at  a 
certain  rate  per  day,  it  is  an  entire  contract, 
and  the  servant  cannot  recover  his  wages 
until  the  expiration  of  the  year.  Thorpe  y. 
fVhite  and  others,  53 

Et  vide  Jennings  y.  Camp,  94 

Webb  y.  Duehingfietd,  390 

2.  But  if,  before  the  expiration  of  the  year, 
the  hirer  gives  his  servant  a  note  for  the 
amount  of  wa^es  then  earned,  it  is  no  de- 
fence in  an  action  upon  such  note  that  the 
payee  had  left  the  maker's  service  before 
the  expiration  of  the  time  for  which  he  had 
been  originally  hired.  Thorpe  y.  Whke  and 
others,  53 

3.  The  plaintiff,  after  he  came  of  age,  lived 
with  and  worked  for  his  father^  the  de- 
fendant, who  said  he  would  reward  him 
well,^  and  provide  for  him  in  his  will ; 
held,  that  the  plaintiff  could  not  recover 
compensation  tor  his  services  during  the 
lifetime  of  his  father.  Patterson  y.  Pal' 
terson,  379 

4.  But  it  seems  that,  if  the  defendant  should 
die  without  providing  for  the  plaintiff  in 
his  will,  he  would  then  be  entitled  to  main- 
tain an  action  for  a  reasonable  compensa- 
tion for  his  services.  ib» 

Vide  Apprentice.    Assumpsit,  3. 

ASSUMPSIT  FOR  GOODS  SOLD. 

In  an  action  for  the  price  of  a  chattel,  the  de 
fendant  may  prove  a  deceit  in  the  sale,  and 
that  the  chattel  was  of  no  value,  and  thus 
defeat  the  plaintiff's  action ;  or,  if  the  un- 
soundness produced  merely  a  partial  dim* 
inution  of  the  value,  he  may  show  that 
part  in  mitigation  of  damages.    Bucker  ▼. 


V. 


roomAn, 


302 


ASSUMPSIT  FOR   MONEY  HAD  AND 

RECEIVED. 

1.  Where  land  is  sold  and  described  in  the 
deed  as  supposed  to  contain  a  certain  quan- 
tity, and  a  deficiency  is  afterwards  discov- 
ered, there  is  no  obligation  on  the  grantor 
to  compensate  the  grantee  for  such  de- 
ficiency ;  and  a  promise  to  pay  for  the  sanM 
is  without  consideration,  and  will  not  sup 
port  an  action  of  assumpsit  Sndtk  y. 
Ware,  257 

2.  Where  a  person  becomes  surety  to  the 
owner  of  a  vessel,  that  certain  seamen 
shipped  on  board  the  vessel  should  pro> 
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«seed  apon  the  yoytige,  and  the  seamen  re*" 
Miye  wagei  in  advance,  which  thcj  pay 
to  their  Boretj  a*  his  indemnitj,  in  case 
the  seamen  desert  the  vessel  belbrB  the 
WMnmeneement  of  the  vojajfe,  the  owner 
cannot  maintain  an  action  (or  money  had 
and  received  against  the  surety ,  to  reeover 
back  the  wages  advanced.    Dodge  v.  Lean, 

609 
3  Jf.,  the  administrator  of  an  intestate  estate, 
under  an  order  of  the  surrogate,  sold  certain 
land  of  the  intestate,  and  took  a  bond  and 
mort^page  from  the  purchaser  to  seouse  the 
consideration ;  he  atlerwards  drew  an  order 
upon  the  purchaser  in  favor  of  B.,  for  part 
or  a  debt  due  from  his  intestate  t»  it.,  stat> 
ing  in  the  order,  that  the  amount  should 
be  credited  on  the  bond  and  mortgage ;  but 
the  purchaser  refused  to  pay  the  order,  as 
the  Dond  and  mortg^age  had  been  assi|ped 
to  C. ;  it  was  held,  that^.,  having  received 
the  full  amount  of  the  bond  and  mortgage 
from  the  assignee,  and  being  credited  tor 
tbe  amount  of  the  debt  to  B.  m  his  account 
with  the  surrogate,  was  liabie  in  his  indi- 
vidusl  capacity  to  B.  for  the  amount  of  the 
order,  as  tor  money  had  and  received  to  his 
use.    ModuTY.HMard,  510 

Assumpsit  against  sheriff  to  recover  money 
levied  under  an  execution,  vWe  £xxcu- 
Tioif ,  7,  8. 

VidB  AonnxMBirr,  8.    AssniPSiT,  %. 

ASSUMPSIT  FOR  MONET  PAID. 
Where  A.  transferred  to  B.  stock  in  a  turnpike 
company,  which,  at  the  time  of  the  trans- 
fer, appeared  by  the  books  of  the  company 
to  have  been  fuUy  paid  up,  by  a  credit  of 
interest  on  the  amount  before  paid  in,  pur- 
suant to  a  nMolntion  of  the  direeton,  and 
this  resolution  was,  sAer  the  transfer,  re- 
pealed, and  the  stockholders  called  upon 
to  pay  in  the  amount  before  allowed  for 
interest,  in  Qonsequenoe  of  which  B,  paid 
to  the  company  that  sum  on  the  shares 
transferred  to  him  by  A.,  it  was  held,  that 
B.  could  rot  maintain  an  action  to  recover 
the  amornt  f^om  A.,  there  being  neither 
fraud  nor  a  warranty.  CuwUngham  v. 
Spier,  39a 

A^wmpsit  by  surety  against  principal,  vide 

Surety,  1. 

Vide  Award,  6.    Salx,  2. 

ATTACHMENT,  (Ml  PONE. 
Vide  Oriqiital  Wnrr,  1,  fi.  4. 

ATTORNEY. 

1.  An  attorney,  sued  jointly  with  others,  is 
not  entitled  to  privilege.  Ttfany  v.  Driggs 
and  Lynch,  ^2 

2.  Where  an  attorney  is  sued  in  a  justice's 
Court,  jointly  with  another  defendant,  he 
cannot  ulead  in  ahat"inont  that  the  Court, 
of  which  he  is  au  attorney,  is  then  sitting. 
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Cofts  in  action  against,  vide  Costs.  II.  11. 

When  a  competent  witness,  vidz  EviOBsrcr, 
IV.  26,  27, 28, 29. 

Private  attorney,  vide  A<lEirr. 

ATTORNMENT. 

1.  Where  a  person  enters  upon  land  without 
title,  and  the  tenants  surrender  their  pos- 
sessions and  attorn  to  him,  the  attornment 
is  void.  Jodbvit,  ex  dem.  Ltmngaon,  v. 
DtUmeyf  ^  537 

2.  A  void  attornment  is  not  the  commence 
ment  of  an  adverse  possession.  H 

AUTHORITY. 
Vide  Agxnt,  2,  3, 4.    Factor. 

AWARD. 

1.  An  award  must  be  confined  to  tbe  sobjec* 
matter  of  the  submission,  and  must  be 
final.     Sidomons  v.  ATKinstry,  27 

2.  An  award  of  payment  of  a  specific  sum  by 
one  party  to  the  other,  is  final,  and  suffi- 
cient without  a  release.  ih. 

3.  Where  an  umpire  awarded  that  the  de- 
fendant should  pay  to  the  plaintiff  a  cer- 
tain sum,  witli  interest  until  paid,  ms  the 
plaintijf  appeared  to  have  just  aaim  om.  thr 
defendant  jor  that  nam,  or  even  more,  if  in 
sisted  on,  and  that,  should  any  errurt  in 
addition,  or  ealeu!ation  of  interest,  be  found 
in  the  account,  upon  proof  thereof  being 
made,  by  the  defendant,  to  the  plaintif,  the 
plaintijf  should  immediatdy  refund  to  the 
defendant  the  amount  thereof,  the  awaid 
was  held  final  and  valid.  i^. 

4.  Where  an  umpire  was  chosen  and  appointed 
of  and  concerning  the  premises,  ano  it  was 
stated  that  he  took  upon  himself  the  bur- 
den of  the  umpirage,  it  is  to  be  intended 
that  he  awarded  concerning  the  sdbject 
matter  submitted.  i6. 

5.  Where  the  words  of  an  award  are  ao  com- 
prehensive that  they  may  take  in  matters 
not  within  the  submission,  it  shall  be  pre- 
sumed that  nothing  beyond  the  submission 
was  awarded,  unless  the  contrary  be  ex- 
pressly shown.  ib. 

6.  where,  on  a  submission  to  arbitration,  tbe 
parUes  mutually  execute  promissory  notes 
to  one  another,  as  security  for  the  payment 
of  the  sum  which  may  be  awarded,  and 
the  arbitrators,  having  awarded  in  favor  of 
A,,  the  one  party,  deliver  to  hitn  the  note 
of  B.,  the  otiier  paKy.and  A.  endorses  the 
note  to  C,  to  whom  B.  is  compelled  to  pay 
the  amount,  and  B.  seeks  to  recover  back 
from  A.  the  sum  so  paid  to  his  endorsee, 
on  the  ground  that  the  award  was  void,  B. 
cannot  recover  against.^,  if  he  could  have 
insisted  on  the  invalidity  of  the  note  as  a 
defence  to  an  action  by  t. ;  or,  if  such  de- 
fence were  then  inadmissible,  he  must 
show  that  he  could  not  have  availed  liiin> 
self  of  it,  by  averring  that  the  note  was 
transferred  before  it  fell  due.  Battey  v. 
BuUon,  187 
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7.  Whete^OitfftciibiniMMmtothTCeafldtnton, 
one  diatents  fh>m  the  award  of  the  other 
two,  who  execute  the  aw^u-d  without  the 
diwenting  arbitrator,  taeh  award  is  Talld. 

ib, 

8.  Where  part  of  an  award,  which  is  void,  it 
not  BO  eonnected  with  the  reat  aa  to  afiect 
the  justice  of  the  case,  the  award  ia  roid 
only  pro  tamto,  Martin  and  othtrs  ▼.  Wil" 
jutnu,  261 

9.  Aa  award  requiring  one  of  the  paxtiet  to 
the  submiiaion  to  cauae  a  third  person, 
whom  it  does  not  appear  he  ha«  any  right 
to  dispossess,  to  deliver  the  possession  of 
knd  to  tlie  other  party,  ia  void.  ib» 
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BAIL. 

1.  In  an  action  of  debt  to  recover  the  penalty 
given  by  the  14th  section  of  the  act  eon- 
ceming  distresatSf  renf*,  ^.,  the  defendant 
maj  be  held  to  bail.    Watts  ▼.  Ta^or,  §05 

)L  Bail  may  jnstiiy  be^»  officers  auliiorized 
to  take  recogniaance,  on  due  noliee.  Reg. 
Gen.  Aug.  &,  1816,  m 

3.  But  a  judge  of  this  Court  may,  beibie  ju» 
tification,  order  it  to  be  in  open  Court,  ih. 

4«  When  juslificaAion  is  not  m  open  Court, 
either  party  may  spipeal  to  this  Courts    ib. 

5.  Actions  on  recognizances  of  bail,  or  bail 
bonds,  taken  in  suits  brought  in  Courts  of 
common  pleas,  must  be  l>rouffht  in  the 
Court  of  the  county  in  which  the  suit  was 
originally  commenced,  if  the  parties  who 
enter  into  the  recognizance,  or  bond,  reside 
within  its  jurisdiction,  and  not  in  this 
Court.    Bmtut  v.  M*Carty  and  another, 

6.  In  an  action  fbr  damages  fbr  the  non-deliv- 
ery of  goods,  purB*«ant  to  contract,  the  de- 
fendant may  be  oeld  to  bail  without  a 
judge's  order.    Bunting  v.  Brown,       425 

7.  J3ut  if  a  defendant  is  arrested  and  held  to 
bail  in  an  action  not  bailable,  an  affidavit 
of  the  cause  of  action,  subsequently  made, 
win  not  support  the  arrest.  ib, 

8  If  the  sum  in  which  a  defendant  is  held  to 
bail  be  too  large,  application  may  be  made 
to  a  judge  to  mitigate  it.  ib. 

BAILMENT. 

1 .  Any  damage  befalling  a  chattel,  while  in 
the  hands  of  a  bailee,  without  his  miscon- 
duct, and  while  the  chattel  is  employed  in 
the  use  fer  which  it  was  bailed,  must  be 
sustained  by  the  bailor.  MiUon  v.  Salis- 
buryr,  211 

2.  So,  if  a  horse  be  hired  to  go  a  journey,  and, 
during  the  due  prosecution  of  the  joumej^, 
without  any  ill-tiestment  by  the  hirer,  it 
becomes  lane,  the  hirer  is  not  answerable 
for  damage.  ib, 

VUh  Ti-r&B  T0  PnorcitrT. 

BAKSR'd  FALLS. 
Vide  Kai ADSMMSuus  Patxitt,  2. 


BARGAIN  AND  SALE. 
Vide  Agrekmkrt,  5. 

BARON  AND  FEME. 

1.  A  divorce  of  persons  domiciled  in  this 
state,  decreed  in  another  state,  is  invalid 
here.  Fouling  and  wife  v.  WiUson  and 
Smith.  192 

2.  But  ii  the  parties,  although  domiciled  here, 
were  married  in  the  state  in  which  the  di- 
vorce was  decreed,  and  appeared  and  liti- 
gated the  question  of  divorce  there,  wheth- 
er ii  miffbi  not,  under  these  circumatanoea, 
be  valid?     Qwtre.  ib, 

3.  But  admitting  such  decree  to  be  valid,  if 
it  made  no  provision  with  regard  to  the 
children  of  the  marriage,  and  there  was  no 
agreement  between  the  parties  as  to  their 
maintenance,   the    mother   cannot,    (the 

Suardianship  of  the  children  having  been 
ecreed  to  her,^  it  seems,  support  an  action 
against  the  fatJier  for  their  maintenance, 
both  parents  being  equally  bound  to  main- 
tain them ;  she  can,  at  most,  sue  him  for 
eontributton  only.  ib, 

BARRATRY. 

Vide  l58tniAircX)  2,  3, 4. 

BILL  OF  EXCEPTIONS. 

L  It  seems  that  a  bill  of  exceptions  will  not 
lie  in  a  criminal  case.  The  Ftople  v.  HoU 
brook  f  90 

2.  A  bill  of  exceptions  signed  by  two  judges 
only  of  the  Court  of  Common  Pleas,  is  not 
such  a  bill  of  exceptions  as  thia  Court  will 
judicially  take  notice  of,  or  ^rant  a  writ  to 
require  the  justices  to  come  in  and  confess 
or  deny  their  seals.    PraU  v.  Malcolm,  320 

3.  The  decision  complained  of  should  appear 
to  have  been  made  by  three  judges  at  least, 
being  the  smallest  number  tnat  can  consti- 
tute a  Court  of  common  pleas.  ib. 

4.  Where  the  record  is  made  up,  a  general 
assignment  of  errors  to  a  bill  of  exceptions 
is  sufficient    Shepard  T.  MerriUf         475 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES. 

I»  Endorsement,  and  where  the  consideration 

may  be  inovired  into. 
n.  Demand  ana  notice. 
III.  Aetion  and  damages, 

I.  £ndorsement,  and  where  the  consideration:, 
may  he  inquired  into. 

1  Where,  on  the  endorsement  of  a  note,  the 
consideration  passing  between  the  endor- 
see and  his  endorser,  is  not  equal  to  the 
anrannt  of  the  note,  the  endorsee,  in  aa  ao 
tion  against  the  endorser,  can  only  recover 
the  consideration  which  he  has  actually 
paid.    BrdM«m  v.  Hess,  52 

2.  Miter,  where  the  action  is  by  the  endorsee 
aninstthemakerof  the  note.  ib 

3.  Where  jf .  delivers  a  promissory  note  to  B 
aa  agent  ol'  C,  and  jfll.,  at  the  same  time 
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■ttiM  to  B.f  that  there  was  not  bo  much 
due  C.  BM  the  amount  of  the  note,  to  which 
•tatement  B.  makes  no  objection,  and  B., 
afterwards,  as  holder  of  the  note,  brings  an 
action  against  A.,  A.  will  be  allowed  to  show 
what  was  reallj  due  from  him  to  C,  and 
tlius  reduce  the  amount  to  be  recovered  bj 
B.,  who  does  not  stand  in  the  situation  of  an 
innocent  holder  of  the  note,  taking  it  before 
it  becomes  dtfe,  in  a  regular  course  of  busi- 
ness.    OlmMtead  v.  Suwartf  238 

ide  Agrremkht,  1,  3,  3.     Assumpsit,  6. 
AwAKD,  6.     Frauds,  (Statots  of,)  1. 

II.  Demand  and  noitce. 

4.  Where  the  endorser  of  a  promissory  note 
resides  in  a  different  place  from  that  in 
which  it  is  payable,  notice  of  the  non-pay- 
ment must  be  sent  to  him  in  the  place  in 
which  he  is  actually  resident,  and  if  di- 
rected to  a  wrong  place,  without  showing 
that  due  diligence  was  used  to  ascertain 
his  residence,  but  without  success,  he  will 
be  discharged.    Bank  of  Vtica  y.  MoUy  432 

5.  The  contents  of  a  notice  to  the  endorser 
of  a  promissory  note,  of  a  demand  upon, 
and  a  refusal  by  the  maker,  may  be  proyed 
by  parol,  or  by  producing  a  copy  made  b^ 
the  witness  at  the  time  ofmaking  the  origi- 
nal ;  and  it  is  not  necessary  that  notice  to 
produce  the  original  should  haye  been 
given.    Johnson  y.  Haight  and  Mathew». 

470 

6.  Payment  of  a  note  must  be  demanded  of 
tlie  maker,  in  order  to  charge  the  endorser, 
upon  the  third  day  of  grace,  or  if  the  thira 
day  falls  upon  a  Sinutey,  then  upon  the 
second  day  of  grace.  ib, 

III.  Action  and  damages, 

7.  If  the  holder  of  a  note,  after  the  time  of 
payment,  and  after  a  suit  has  been  com- 
menced against  the  endorser,  release  the 
maker  by  writing^  not  under  seal,  and 
without  consideration,  such  release  is  yoid, 
and  is  no  defence  in  the  action  against  the 
endorser.     Crawford  y.  MUisparngk^       87 

8  A  bill  of  exchange  was  drawn  in  the 
United  States  upon  A.  of  London^  on  which 
the  defendants  were  endorsers ;  before  the 
bill  became  due,  B.,  the  asent  of  the  de- 
fendants, offered  C.,the  holder  of  the  bill, 
to  pay  it,  in  case  A.  did  not,  for  the  honor 
of  the  defendants,  and  C.  promised  to  let 
him  have  the  bill  for  that  purpose ;  the 
bill  not  havinff  been  paid  by  A.,  B.,  being 
informed  of  ue  circumstance,  requested 
C.  to  let  him  have  the  bill,  and  that  he 
would  pay  it ;  this  C.  declined,  and  said 
that  the  bill  had  been  put  into  the  post- 
office  to  be  returned  to  America ;  it  was 
held,  that  B.  ought  to  have  been  ready  in 
fjondon,  to  take  up  the  bill  when  it  became 
due ;  that  his  ofl&r  to  pay  when  the  rights 
of  the  parties  had  become  fixed,  was  of  no 
avail ;  that  the  previous  promise  of  C  to 
set  him  have  the  bill,  in  order  to  pay  it, 
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was  a  natdum  pactum  ;  and  that,  nnder  the 
circumstances  of  the  case,  the  plaintiff 
wss  not  precluded  from  recovering  20  per 
cent  damages  on  the  amount  of  the  bilL 
Denston  v.  Henderson  and  Cairns,  322 
9.  The  plaintiff  in  an  action  on  a  foreign  bill 
of  exchange,  is  entitled  to  recover  the 
amount  of  the  bill  according  to  the  rate  of 
exchange,  at  the  time  of  notice  of  its  dis- 
honor to  the  defendant,  with  20  per  cenL 
damages  calculated  on  the  nominal  amount 
of  the  bill,  and  with  interest  on  those  two 
sums  fitom  the  time  of  notice.  ih. 

10.  Where  suits  srebronght  against  the  maker 
and  endorser  of  a  promissory  note,  and  the 
endorser  pays  the  amount,  and  it  is  agreed 
between  the  holder  and  endorser,  that  the 
suit  against  the  maker  shall  be  prosecuted 
for  the  benefit  of  the  endorser,  the  maker 
cannot  avail  himself  of  the  pajrment  by 
the  endorser  as  a  defence  in  the  suit  against 
him.    Mechanics*  Bank  y  Hazard,       353 

11.  And  the  payment  b^  the  endorser  haying 
been  made  afler  jud^^ment  against  the 
maker  of  the  note,  his  bail  cannot  avail 
themselves  of  the  defence  in  a  suit  on  the 
recognisance.  H. 

12.  But  It  seems,  that  if  the  plaintiffs  had  re- 
mained the  real  parties  to  the  suit,  the  de- 
fendant might  have  availed  hioMelf  of  the 
payment  by  the  endorser.  ik 

Vide  AoREXMBHT,  1,2. 

c. 

CAPIAS  AD    SATISFACIENDUM. 
Vide  ExxcuTioic,  11,  12. 

CAPTURE. 

1.  A  capture  and  an  immediate  recapture  do 
not  devest  the  property  of  the  original 
owner.     Cook  v.  Howard,  276 

2.  Property  taken  in  a  battle  oof  land  does 
not  vest  in  the  captor,  at  least  not  nntil 
after  the  battle  is  over ;  and  if  it  be  retaken 
during  the  battle,  the  title  of  the  original 
owner  is  not  devested.  •(. 

3.  Property  taken  from  an  enemy  in  a  war 
on  land,  belongs  to  the  sovereign  of  the 
captor.  t(. 

CERTIORARI    TO   A    JUSTICE'S 
COURT. 

1 .  Where  it  is  stated  in  a  return  to  a  csrtiorarif 
that  the  cause  was  tried  under  a  repealed 
act  relative  to  justices'  Courts,  the  mis- 
take of  the  act  does  not  affect  the  juris- 
diction of  the  justice.  Per  Spencer ,  J. 
Chapman  y.  Smith,  80 

2.  A  justice's  refusal  to  endorse  the  defend- 
ant's exemption  from  imprisonmenty  upon 
an  execution,  is  no  ground  for  reversing 
the  judgment    Spe^ord  y.  Gr^m^     2Sa 

CHAMPERTY. 
Vide  Maixtxxahcb. 
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CHANCERT. 

Vide  Injunction. 

CHATTELS. 

like     word    chattds    denotes    property    and 
ownership.     Tke  People  v.  Hollrook,     90 

CITIES. 
Vide  A  LB  A  NT. 

COMMISSION. 
Vide  UsuRir,  1,  2,  3. 

COMMON  SCHOOLS. 

1.  Persons  not  inhabitants  of  a  town,  are  not 
liable  to  be  taxed  for  the  support  of  com- 
mon schools  in  that  town,  (1  JV*.  R.  L, 
261 .)  and  if  a  tax  be  assessed  and  levied 
upon  the  property  of  such  non-resident, 
not  only  the  trustees  who  issue  the  war- 
rant, but  also  the  collector  who  executes 
it,  are  trespassers.  Su^dam  and  Wyckoff 
T.  Keys,  444 

2.  The  trustees  having  but  a  special  and 
limited  authority,  the  officer  is  bound  to 
see  that  he  acts  within  the  scope  of  their 
legal  powers.  ib. 

COMPENSATION. 
Vidt  Saxx,  2. 

CONFESSION. 
Vide  Evidence,  II.  14,  15. 

CONSIGNOR  AND  CONSIGNEE. 
Vide  Factor. 

CONTRACT. 
VidA  AoRxxMSNT.    Assumpsit. 

CONVEYANCE. 
Vide  Deed.    Fine. 

CORPORATION. 

1.  Where  a  deed  is  made  to  a  corporation, 
bv  a  name  varying  from  the  true  name, 
the  plaintiffs  may  sne  in  their  true  name, 
and  aver  in  the  declaration  that  the  de- 
fendant made  the  deed  to  them,  by  the 
name  mentioned  in  the  deed.  JVeio-ForJk 
African  Society  v.  Variek  and  others^      38 

2  In  debt,  on  bond,  to  the  committee  or  tms- 
tees  of  a  corporation,  solvendvm  to  the 
corporation  by  its  true  name,  the  corpo- 
ration may  <Mclare  in  their  own  name, 
and  allege  that  the  bond  was  made  to  them 
by  the  description  of  the  eommiUee,  &c.  ib» 

3.  An  action  of  assumpsit  against  a  corpo> 
ration  must  be  commenced  by  smnmons, 
and  not  by  attachment.  Jjynck  t.  JVa- 
ekmueo'  JkuUt,  127 

COSTS. 
I.  Costs  in  general, 

II.  Costs  inpartieuiar  aetions,  and  in  aetions 
ky  and  against  particular  persons. 


I.  Costs  m  general, 

1.  Electors  of  the  grand  assize,  on  a  writ  of 
right,  are  entitled  to  the  same  fees  for  ati 
tending  the  court  as  the  sheriff,  viz.  3  dol- 
lars per  diemj  for  going  to  and  returning 
from  the  Supreme  Court.  Bryan  v 
Scely,  123 

2.  A  bond,. as  security  for  costs,  in  the  case 
of  a  non-resident  plaintiff,  executed  at  the 
trial,  and  tendered  to  the  aefendant's  coun- 
sel, who,  admitting  the  sufficiency  of  the 
obligors,  refuses  to  receive  it,  and  it  is 
then  filed  with  the  clerk,  is  a  valid  securi- 
ty, of  which  the  defendant  may  avail  him- 
self in  case  of  a  verdict  in  his  favor,  or  the 
plaintiff  becoming  nonsuit.  Bravdigee  v. 
Hale,  1:25 

3.  But  if  the  defendant  had  not  admitted 
the  sufficiency  of  the  obligors,  could  the 
judge,  at  the  circuit,  have  decided  upon  it  ? 
Qvtere.  ib. 

4.  It  is  too  late,  af^r  trial,  to  move  that  tlte 
lessors  of  the  plaintiff  in  ejectment,  who 
were  infants,  file  security  tor  costs,  tume 
pro  tune.  Jackson,  ex  dem.  Erring  mul 
others,  V.  BushnelL  330 

5.  In  an  action  of  debt  on  a  bond,  for  the 
penal  sum  of  600  dollars,  conditioned  to 
abide  the  award  of  arbitrators,  judgment 
in  form  being  entered  up  for  the  plaintiff 
for  the  penalty,  though  the  jury  assessed 
the  damages  to  thirteen  dollars  only,  the 
plaintiff  was  held  entitled  to  recover  his 
lull  costs.     Godfry  v.  Van  Cott,  345 

6.  The  judgment  is  the  test  by  which  the 
right  to  costs  is  determined.  ib. 

II.  Costs  in  partiadar  actions,  and  in  actions 
by  and  against  particular  persons, 

7.  In  a  special  action  on  the  case  for  erecting 
a  nuisance,  the  plaintiff  having  recovered 
forty-five  dollars  only,  and  there  being  no 
certificate  of  the  judge  that  the  title  to 
land  came  in  question,  it  was  held  that 
the  plaintiff  could  not  recover  costs,  but 
must  pay  costs  to  the  defendant.  Ross  v. 
Dole,  306 

8.  But  the  plaintiff  was  allowed  to  set  off  the 
damages  recovered  against  the  costs,  not- 
withstanding any  lien  which  the  defend- 
ant's attorney  claimed  to  have  on  the 
costs.  ib. 

9.  It  is  too  late,  after  trial,  to  move  that  the 
lessors  of  the  plaintiff  in  ejectment,  who 
were  infante,  file  seenrity  for  coete,  mme 
pro  tune.  Jackson,  ex  dem.  Erving  and 
others,  ▼.  Bushnell,  33a 

10.  If,  in  an  action  of  slander,  commenced  in 
a  Court  of  common  pleas,  and  removed 
into  this  Court  by  habeas  corpus,  the 
plaintiff  here  recovers  less  than  fif^y  dol- 
lars damages,  he  is  entitled  to  no  more 
coste  than  damages,  (1  JV.  R.  L.  344.  sess. 
96.  ch.  96.  sect.  37.)  Watennan  v.  Van 
Bensckoten,  425 

11.  The  privilege  of  counsellors  and  attorneys 
being  taken  away,  (except  during  the  ac- 
tual sitting  of  the  Court,)  by  stotute,  (1  JV* 
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R.  L.  416.  ■est.  36.  eh.  9(2.  aeet.  12.)  m  that 
they  may  be  arrested  an4  held  to  bail  like 
other  peraona,  they  atand  on  the  same 
grouna,  idso,  in  respect  to  costs ;  and  if  sued 
by  bill,  daring  term,  and  lesa  than  50  dollars 
is  recovered,  they  are  not  liable  for  costs. 
Fotttr  and  amolker  r.  Gantsey,  465 

in  error,  mds  Bnaom,  3. 


covenant: 

1.  In  an  aetion  of  eoreDant  hy  a  grantee, 
who  has  been  eiicted  on  the  oovenants  in 
his  deed,  the  damages  which  he  is  entitled 
to  reoorer,  are  the  oonsidecalion  money, 
with  interest  for  snch  tisM  as  he  is  liable 
for  the  mesne  profits,  and  the  eosls  of  the 
ejectment  suit  against  him.  B^iutet  r. 
Jenkims  mnd  oiJun,  50 

9.  Where  a  grantor  covenanted  thai  the 
grantee  shook!  peaceably  and  quietly  hold 
tne  premises,  without  any  let,  suit,  Ac., 
of  the  grantor,  or  of  any  perwm  lawfiiUy 
claiming  onder  him,  ana  tnat  free  from  all 
former  encumbrances,  of  what  nature  or 
kind  soeyer^  made  by  the  grantor,  it  was 
held  that  a  judgment  against  the  grantor, 
outstanding  at  the  time  of  ezecnting  the 
deed,  was  a  breach  of  the  covenant,  and  that 
the  grantee,  haying  aatiafied  the  judgment, 
without  waiting  until  he  waa  evicted,  was 
entitled  to  locover  the  amount  paid  from 
the  grantor.    Hall  v.  Dean,  105 

3.  A  recovery  in  eieetment  against  the  cove- 
nantee, is  not  a  Dresch  of  Uie  covenant  for 
quiet  enjoyment;  but  there  must  be  an 
actual  ouster  by  writ  of  possession.  Kerr 
V.  Skate  and  Sbto,  236 

4.  A  covenant  in  a  lease,  on  the  part  of  the 
lessor,  to  let  ike  /of,  at  the  expiration  of 
the  term,  to  the  lessee,  without  mention- 
ing any  price  for  which  it  was  to  be  let,  is 
not  a  covenant  for  a  peraetual  lease,  or 
for  a  perpetual  renewal  or  the  lease,  and 
can,  at  best,  be  extended  to  a  single  re- 
Qewal  fbr  the  time  for  which  iha  original 
lease  was  given.    Meet  v.  Radd^,      297 

5.  But  it  is  not  capable  even  of  me  latter 
construction,  and  is  altogether  void  for 
uncertainty.  ih. 

Vide  AcTioff  oir  tbx  Case,  6. 

Covenant  to  convey,  vide  AoRxxitssT»  7. 

COUNSEL. 

When  a  competent  witness,  vtds  Evioxircx, 

IV .  88, 89. 

COURT  MARTIAL. 
Vide  MiLiTU,  8. 

COURTS  OF  COMMON  PLEAS. 
A  Court  of  common  pleas  may  compel  n 
plaintiff  to  be  nonsuited  against  his  con- 
sent, when,  in  their  opinion^  the  evidence 
oflered  by  him  is  not  sufficient  to  support 
his  action,  there  being  no  question  or  fact 
to  be  decided.    PraUY.HmlL  334 
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Suits  on  recognisances  ef  bail,  or  hail-bonds  in, 

vide  Bail,  5. 

^ill  of  exceptions  in,  vide  Bill  of  Excep 

Tioss,  2, 3 

Vide  Albaht. 

COURTS     OP     JUSTICES     OF     THE 

PEACE. 

I.  Jurisdiction, 
II.  ProeesSf  appearance,  and  dtfanll. 

III.  Deelarution,pleading9fiMtne,andset'-of 

IV.  Adjournment. 

V.  Jury,  trialf  evidence,  and  verdict. 
VI.  Diseontinuanee,  and  other  irregMlaritieo, 

and  when  waived, 
VII.  Judgment, 
VIII.  Execution. 
IX.  Evidence  qf  proeeeiingt  hrfore  a  justice. 

I.  Jurisdiction. 

1.  Whether  it  is  a  valid  objection  to  a  jurtica 
of  the  peace,  trying  a  cause,  that  one  of 
the  parties  is  his  son-in-l&w?  Quere, 
Pierce  v.  Sheldon,  191 

2.  An  action  against  a  constable  for  not 
serving  or  returning  an  execution  in  a 
justice^a  Court,  must  be  debt;  if  the 
action  be  brought  in  any  other  form,  the 
judgment  will  be  reversed.  H. 

3.  A  justice  of  the  peace,  who,  in  fact,  keeps 
a  tavern,  although  he  has  no  license  fot 
that  purpose,  is  uisqwaliliwl  from  trying^  a 
cauae.     Clayton  y.  Per  Dun,  218 

4.  And  it  is  immaterial  whether  the  suit  was 
instituted  before,  or  after,  he  commenced 
keepini^  tavern.  H. 

5.  Apoeanng  and  gomg  to  trial  will  not,  in 
sucn  case,  confer  jurisdiction  on  the  jos- 
tice.  ib. 

Vide  CKRTionARi  to  a  Jvsticx'b  Coctrt,  1 

II.  Process,  appearanee,  and  default. 

6.  The  security  required  to  be  given  by  a 
non-resident  plaintiff,  in  commencing  an 
action  before  a  justice  of  the  peace,  by  a 
warrant,  may  be  a  deposit  of  money  with 
the  justice.     Whedoek  v.  Brinckerkof,  481 

7.  Ana  where,  in  an  action  of  trespass,  five 
dollars  were  deposited  as  security,  it  was 
held  sufficient.  t^. 


III.  Dedaration,  pleadings,  issue,  and  set-of. 

8.  Where  an  improper  set-oiT  has  been  ad- 
mitted in  a  canse  in  a  justice's  Court,  and 
tried,  the  record  in  such  former  aetion  is 
n  bar  to  an  action  brought  on  the  subject 
of  auch  aet-off.    M'Lean  v.  Hugarin,  184 

9»  A  set-off  is  not  admissible  in  a  justice's 
Court  in  an  action  founded  on  tort  Du- 
g^H  V.  CoppemoU,  410 

10.  where  an  attorney  b  sued  in  n  justice's 
Court,  jointly  with  another  defondant,  he 
cannot  plead  in  abatement,  that  the  Court, 
of  whicn  ho  is  an  attorney,  is  then  sitting. 
TVfsity  v.  Driggs  and  Lynch,  SSl 

11.  Where  an  attachment  has  been  issued 
under  the  twenty-five  dollar  act|  and  judg- 


INDEX. 


899 


men!  obtained  ihenson,  and  afterwards  the 
defemla&t,  in  that  attachment,  brings  an 
action'againet  the  plaintiff,  the  latter  can- 
not set  off  such  jnd^ent,  it  being  pre- 
flumed  to  hare  been  tatiafied  by  the  piop* 
eitjr  taken  vndtr  the  attachment.  MUUr 
T.  atarkg.  517 


IV.  MjournmeMt. 

13.  The  admiianB  of  the  affidavit  of  aiy  other 
penon  than  the  party  himself,  for  toe  pur- 
pose of  obtainiaf  a  aeoond  adjoomment, 
on  Booonni  of  the  abaenee  of  material  wit- 
nesaea,  reals  in  the  aound  diactetioB  of  the 
justice;  andif  it  does  not  appear  that  that 
discretion  has  besn  ^naed,  hta  Judgment 
will  not  be  revened.  KtUmtr  y.  Crmry,  228 

13.  Where  an  adjownuaent  has  been  granted, 
in  a  jnstice'a  Court,  and  a  day  Tor  trial 
aipreed  on  by  the  parties,  one  of  them  ia 
■ot  thereby  eoneladed,  on  showing  tuffi- 
cieat  oaoae,  fioia  asking  for  a  aeoond  ad- 
joaiament.    ^anm  ▼.  Ckase,  468 

V.  Jury^  trialf  gmdence,  and  verdict, 

14.  A  Tenare  in  a  jaslioe  s  Court  must  be  ex- 
eeuted  by  a  constable  of  the  town  from 
-which  the  jury  is  aununoned,  and  in  which 
the  cause  is  tried,    hmno  v.  Z^fets,       227 

15.  Bat  It  seems  that  a  veniie  diiceted  to  any 
ctmttmkl^  rf  the  ttumhfy  if  executed  by  the 

Jiroper  eonstable,  is  a  mere  defect  in  form, 
or  which  the  jadgment  will  not  be  re- 
Tcrsed.  ib. 

10.  The  jury,  in  a  juatioe'a  Court,  cannot  find 
a  special  yeroict;  nor  can  the  justice 
nnoer  ainr  judgment  on  such  yerdiet. 
WylU  y.  Hyde  tmd  Hyde,  249 

17.  Improper  eyidence  ahould  not  be  admitted 
to  go  to  the  jury  ;  and  it  is  not  sufficient, 
sAerwards,  to  direct  them  to  disregard  it. 
Penjield  y.  Carpender,  350 

18.  A  justice  cannot  deliberate,  priyately  and 
apart  from  the  parties,  with  the  jury,  in  a 
trial  before  him,  anleas  with  the  consent 
of  the  parties,  which  consent  cannot  be  in- 
ferred from  their  silence,  but  muat  be  made 
to  appear  affirantivaly,  otherwise  the  judg- 
ment will  be  leyened.     Tmybfr  ▼.  Betsford, 

487 

19.  Where  improper  testimony  is  produced  by 
oae  of  the  wirties,  and  afterwards  leeal 
testimony  or  the  same  foot  is  produced  oy 
the  opposite  jnty,  the  error  is  cured. 
MUUr  V.  Stmrit,  517 

VI.  DitemiiimmMemndotMerimgulMritietfand 


90.  Where  a  justice,  in  a  cause  before  him, 
suspended  the  trial,  after  it  had  been  com- 
menced, for  20  hours,  in  order  to  allow  one 
of  the  parties  to  produce  ftirther  proof,  it 
was  held  an  abuse  of  discretion,  and  a  sul^ 
ficient  ground  forreyersing^the  judgment. 
Green  y.  jfn/^,  469 

31.  Where  the  trial  of  a  cause  before  a  justice 
has,  after  being  commenced,  been  suspend- 
ed for  a  time,  and  when  resumed,  the  plain- 


tiff does  not  appear,  it  is  a  disoontinaance, 
and  the  justice  cannot  proceed  with  the 
trial.  ib. 

VII.  Judgment. 

'fiS.  In  a  jadgment,  for  a  defendant,  in  a  jus- 
tice's Court,  it  is  improper  to  include  costs 
which  accrued  on  the  part  of  the  plaintiff. 
PeKfidd  y.  Carpender^  300 

53.  In  a  judgment  for  tne  plaintiff,  for  costs, 
the  costs  of  subpcenas  issued  on  behalf  of 
the  defendant,  cannot  be  included.  Bron- 
eon  y.  Mann^  4(iO 

VIII.  ExemOum 

54.  An  action  against  a  eonstable  for  not  sery- 
ing,  or  returning,  an  execution  in  a  jus- 
tice's Court,  must  be  debt :  .if  the  action  be 
brought  in  any  other  form,  the  judgment 
will  be  reyersed.    Pierce  y.  Sheldon,     191 

25.  The  priority  of  executions,  in  a  justice's 
Court,  depends  not  on  the  time  of  deliy- 
erinff  the  execution  to  the  constable,  but 
on  the  time  of  actual  leyy.  Wylie  y.  Hyde 
end  Hyde,  249 

26.  It  is  sufficient  if  a  constable  leyy  on  an 
execution,  and  adyertise  within  20  days 
after  he  has  receiyed  the  execution,  but 
sells  after  the  expiration  of  the  20  days, 
proyided  the  sale  were  made  before  the 
return  day  of  the  writ ;  and  such  sale  will 
be  yalid  against  an  intermediate  leyy  and 
sale  on  another  execution.  ih, 

5S7.  And  the  adyertisement  may  be  made  on  a 
day  subsequent  to  the  leyy,  proyided  both 
were  within  the  20  days.  ib. 

88.  A  person  who  has  a  family,  but  is  not  a 
fieeholder,  is  exempted  fVom  imprisonment 
on  an  execution  issuing  out  of  a  iustice's 
Court,  although  he  resides  in  a  uifferent 
county  from  Uiat  in  which  the  Judgment 
was  rendered.     Spt^ord  y.  Griffen,      328 

SO^  Bat  the  justiee*s  refosal  to  endorae  the  de» 
fondant's  exemption  on  the  execution,  is 
no  ground  for  rayersing  the  judgment  ib. 

30*  W&re  fua  execution  ia  issued  out  of  a  jus- 
tice's Court,  against  the  bodv  of  a  de- 
fendant, although  the  constal)Ie  has  30 
days  within  which  to  serve  it ;  yet,  if  he 
arrests  him  during  that  time,  it  will  be  an 
escape  to  suffer  him  to  go  at  large,  which 
will  not  be  excused  by  his  having  the  de- 
fendant in  custody  at  the  expiration  of  the 
30  days.     Pulvtr  y.  Jfintyre,  503 

IX.  Evidence  ofproceedinge  before  a  justice. 

31.  Parol  eyidence  ia  inadmissible  to  contra- 
dict the  certificate  of  a  jostice  as  to  pro- 
ceedings before  him.    Jb  Lean  v.  Hugarin, 

184 

32.  Where  the  retorn  to  a  eerNorsrt  sf ntf>d  the 
certificate  of  a  justice  of  a  former  trial,  au- 
thenticated according  to  the  act,  but  not 
appearing  to  be  under  the  seal  of  the  C.  P., 
otherwise  than  that  the  clerk  had  stated 
VBitnees  my  hand  and  seal;  it  was  held  that 
it  was  to  be  inferred  that  it  was  under  seal 

ib. 

33.  Where,  on  the  plea  of  a  former  judgment, 
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in  which  the  pieaentpUiiitiffyheiiig  defend- 
ant,  ought  to  hare  set  off  liis  demand^  tha 
justice,  by  whom  that  judgment  was  ren- 
dered, appears  as  a  witness,  and  produces 
his  minutes  of  the  judgment,  in  which 
tiiere  is  an  ambiguity  as  to  the  form  of  the 
action,  the  evidence  of  the  justice  is  inad- 
missible to  show  that  the  action  was  found- 
ed on  contract,  if  it  appears  that  he  has  in 
his  possession  the  original  written  declara- 
tion, which  is  evidence  of  a  higher  nature. 
Dygert  v.  CopptmoU,  210 

>4.  It  IS  sufficient  evidence  of  a  judgment  re- 
covered before  a  justice  of  the  peace  who 
is  since  dead,  for  the  party  to  prove  the 
death  of  the  justice,  and.  to  produce  the 
original  minutes  of  the  judgment  in  the 
hand- writing  of  the  justice,  with  proof  to 
verify  those  minutes.     Baldwin  v.  Proutu, 

CRIMINAL  PROCEEDINGS. 
fide  IvDicTMXiiT,  Jodsmkut,  II.    Larcbnt. 

CUSTOMHOUSE  OFFICERS. 
ViiU  Evidence,  I.  3.  4. 

D. 

DAMAGES. 

An  admission,  by  the  counsel  of  the  plaintiff, 
on  the  trial  of  an  action  of  tresoass,  that 
the  defendant  acted  without  malice,  pre- 
cludes the  plaintiff  from  claiming  vindic- 
tive damages ;  and,  therefore,  evidence  on 
the  part  of  the  defendant,  in  the  nature  of 
justification  of  the  act,  is  inadmissible  by 
way  of  mitigation  of  damages.  Hoyt  ▼. 
Gaston  and  Schenckf  141 

8.  P.  Gdston  and  Schenck  v.  Hout  in  error, 

561 

Mitigation  of  damages,  vide  AssuvrsiT  foe 

Goods  sold. 

In  an  action  on  a  bill  of  exchange,  vide  Bills 

OF    EXCHAFQX    AND    ProMIBSORT    NoTXS, 

III.  8, 9. 
Damages  of  grantee  on  eviction,  vide  Cote- 
it  ant,  1. 

Vide  Action  on  the  Cask,  8. 

DAMAGE  FEASANT. 
Vide  Distress. 

DEBT. 

Debt  is  the  only  form  of  aetion  against  a  con- 
stable for  not  returning  an  execution  in  a 
justice's  Court.    Pierce  y,  Shddon^       191 

DEBTOR. 
Insolvent,  vide  Insolvent. 

Imprisoned,  vide  Prisoners. 

DECEIT. 

nde  Action  on  the  Case,  2,  3.  5,  6,  7,  8. 
Assumpsit  for  Goods  sold. 

DECREE  IN  REM, 
Vid*  Evidence,  I.  2.  6. 
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DEED. 

I.  Exeeutien,deUvary,andamMtrveiion€fdBed9 
II.  Wkm  void, 

I.  Exeeutionf  delivery,  and  construetioii  of  deeds. 

1.  The  grant  of  an  undivided  moielj,  or 
■hare,  in  a  stream  of  water,  does  not  an- 
thorize  the  grantee  to  appropriate,  or  ose, 
the  stream  to  the  iniury  of  othen  jointly 
interested  in  it.  ymmdemhtrgk  y.  Vmm 
Bergen,  212 

2.  An  agreement  to  convey,  eontaimnff  words 
of  bargain  snd  sale  m  prmsenii,  aoet  not 
transfer  the  title.    Jvea  t.  hfee,  235 

3.  Where  a  deed  m  delivered  as  an  eacrow, 
and  either  of  the  partiea  dies  before  the 
condition  is  performed,  and  aflerwaid  the 
condition  ia  perfonned,  the  deed  is  valid, 
and  take#  eroct  from  the  fint  delivery. 
Buggies  Y.  Lawson  and  oikers,  2^5 

4.  Where  A.,  having  executed  a  deed  of 
lands,  in  convderation  of  natural  love  and 
affection,  to  two  of  his  sons,  and  delivered 
it  to  C,  to  be  delivered  to  his  sons,  in  case 
A.  should  die  without  making  a  will ;  and 
A.  having  died  withofut  making  a  will,  C. 
deliTerecT  the  deed  to  the  aons ;  held,  that 
this  was  a  Talid  deed,  and  took  efiect  from 
the  first  delivery.  ik. 

5.  A  grant  of  certain  lands,  describing  them, 
and  all  taker  the  lands  eftke  grantor  in  tke 
vrovinee  cf  Jfew-York,  passes  all  other 
lands  of  which  he  was  seised  in  the  prov- 
ince of  ^eW'York,  without  any  specifica- 
tion. Jackson,  ex  dem.  Zinti^sfoii,  ▼.  Db" 
laney,  537 

6.  But  in  a  sheriff's  deed,  nothing  will  psss 
under  such  general  clause.  ib, 

S.  P.  Jackson,  ex  dem.  CsriRsn  and  otkers,  v. 
Boseodt,  97 

Execution  by  attorney,  vide  Agent,  2,  3,  4. 

Proof  of  acknowledgment,  vide    Etioekce, 

11.22. 

Registry  of  deeds,  vide  Exxcuxnyi,  13, 14. 

II.  men  void. 

7.  A  sheriff's  deed  to  a  purchaser,  under  an 
execution,  describing  the  premises  sold, 
no  otherwise  than  as  all  tke  lands  and  ten- 
evuHts  <2f  tke  d^endanls,  okmate,  lying  and 
being  in  tke  Hardenburgk  patent,  is  void 
for  uncertainty.  Jackson,  ex  dem.  Gsnnsis 
and  otkers,  v.  Bosetelt,  97 

Vide  Jackson,  ex  dem.  Livingston,  y.  Delanty, 

8.  Possession  of  land  by  a  purchaser,  under 
a  deed  for  the  entire  lot,,  given  without 
right  in  the  grantor,  is  advene  to  the 
rightful  owners,  though  tenants  in  com- 
mon with  the  grantor ;  and  a  subsequent 
deed  executed  by  them,  during  such  ad- 
verse possession,  is  inoperative  and  void, 
and  subsequent  releases  by  them  to  the 

Srantor  of  the  defendant,  or  the  person  un- 
er  whom  he  derives  title,  enure  to  the 
benefit  of  the  defendant.  Jackson,  ex  dem. 
Preston  and  otkers,  v.  Smitk,  405 
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9.  A  person  in  passcMion  of  land,  claiming 
title,  may  purchase  in  an  outstanding  title 
to  protect  that  possession.  t6. 

yitU  Ejsctmsvt,  1. 11.  Fraudulkkt  Sales 
Ajri>  CovYErAMCBS.  Graktob  and 
Grahteb.  Pabtitiov,  4.  Tbust  ahd 
Trustee,  L 

DESCENT. 

1.  Where  jS.  is  seised  of  a  reversion  expect- 
ant, on  the  determination  of  a  li&  estate 
of  a  tenant  hj  the  courtesy,  as  son  and  heir 
of  B.,  the  wife  of  the  tenant  by  the  courtesy, 
and  in  whom  was  the  &e  of  the  land,  j3,  does 
not  become  a  new  stipeSf  or  stock,  of  de- 
■cent ;  but  a  M»son  clainung  the  reversion 
must  deduce  nis  title  immeoUtely  from  B.y 
the  person  who  was  last  actually  seised  in 
fee  of  the  land     Bates  w.  Shr^eder,       260 

S.  Thereibre,  the  eldest  son  of  the  eldest 
uncle  of  M,  wiU  not  inherit,  but  the  broth- 
ers and  sisteci  of  B,,  and  their  representa- 
tives, are  the  next  heirs,  according  to  the 
provision  of  the  statute  of  descent.         ifr. 

DEVISE. 

L.  One  hundred  acres  of  land,  in  a  certain 
patent,  were  devised  to  M»,  where  she 
pleased  to  take  the  same,  and  to  her  heirs 
and  assigns,  forever ;  it  was  held  that  no 
title  to  any  particular  part  of  the  patent 
vested  in  Jm.,  and  she  not  having  made  any 
election  in  her  liietime,  the  right  of  elec- 
tion was  ^one,  and  could  not  be  exercised 
by  her  heirs,  espeeiell  v  after  a  lapse  of  40 
yean  from  the  death  of  the  devisee.  Jackson^ 
ex  dem.  VoUotnburgh^  v.  Vun  Bwen^    625 

2.  .If.  devised  to  his  son  the  farm  on  which 
he  ikm  hved,  beimg  ia,  &jO.,eotUQinuurf  Ac. ; 
held,  that  under  this  devise,  a  lot  of  about 
16  acres,  with  a  dwelUng-house  thereon, 
not  adjoining  the  fiirm,  and  which  had 
been  let  out  for  many  years  as  a  separate 
and  distinct  lot,  did  not  pass.  Jacksatiy  ex 
dem.  Harder  aid  oUuars^  v.  Moy/rr^        531 

3.  Under  a  devi«  of  all  the  rtaJL  and  personal 
taHMlt  of  the  testator,  the  devisee  takes  a  fee 
in  the  realty.  J^ckiam,  ex  dem.  JJmngstanj 
V.  Delaneyp  537 

4.  Trust  estates,  under  which  is  included  the 
interest  of  a  mortgagee,  who,  until  fore- 
cloBttie,  is  a  trustee  for  the  mortgagor,  will 
pass  under  general  words  in  a  will,  re- 
lating to  the  realty,  unless  it  can  be  col- 
lected from  the  expressions  in  the  will,  or 
the  purposes  and  objecti  of  the  testator, 
that  his  intention  was  otherwise.  i6. 

DEVISE,  (EXECUTORY.) 

In  a  devise  of  oii  lAe  real  tmd  ptrsimal eMate  of 
Uie  testator,  and  if  the  devisee  should  die 
without  disposing  of  it,  then  to  J9.,  this 
subse«|uent  limitation  is  void ;  because  the 
first  devisee  took  a  fee  by  virtue  of  the 
word  etiaUf  and  because  the  subeequent 
limitation  was  repugnant  to  the  power 

Stven  to  the  first  devisee.     Jackson,  ex 
em.  LwiMgsUm  v.  Delaney,  537 

Vol.  XIII.  63 


DISSEISIN. 

Where  a  person  enters  upon  land  without  title, 
and  the  tenants  surrender  their  possessions, 
and  attorn  to  him,  this  is  not  a  disseisin, 
or  ouster.  Jaekstm^  ex  dem.  Livingston^ 
V.  Vsianey,  537 

DISTRESS. 

1.  If  a  person  impound  beasts,  taken  damage 
feasant  before  the  damiu^es'  have  been  as- 
certained by  the  fence-viewers,  he  is  liable 
to  an  action  of  trespass  by  the  owner. 
MerrU  v.  O^JVetL  477 

8.  And  it  is  no  dercnee  to  such  action,  tliat 
the  owner  of  the  beasts  is  himself  the 
pound-master,  if  the  distrainer  has  actually 
put  them  into  his  custody  as  pound- master. 

ib, 

3.  Whether  it  would  be  a  defence*,  if  they 
had  not  been  delivered  to  the  owner  as 
pound-master  ?     Qwer«.  ib. 

4.  Kight  to  distrain  not  extinguished  by  an 
unsatisfied  judgment  for  the  rent.  Chip- 
man  V.  Martin^  240 

Vide  RxxT,  1,  2. 

DISTRIBUTION. 
Of  intestates*  effects,  vufs  Alixv. 

DISTRICT  COURT. 
Conclusiveness  of  sentence,  vide  Evidxhcx,  1 

2.  4.  6. 

DIVORCE. 

Vide  Baroit  akd  Fkmx. 

DOWER. 

1.  The  widow  is  entitled  to  dower  in  land 
aliened  by  the  husband  during  the  cov- 
erture, to  one  third  of  the  vuue  of  the 
lands  at  the  time  qf  aUsnation.  Shaw  v. 
WhUe,  179 

2.  The  value  must  be  astertained  either  by 
the  sheriff  on  the  writ  of  seisin,or  by  a  writ 
of  inquiry  founded  on  proper  suggestions. 

ib. 

E. 

EJECTMENT. 

I.  Tide  of  the  jforties. 
II.  JMiee  to  qtdt, 

III.  Praetieyp^  proceedings  m  ejectment. 
JV.  Action  ^trespass  for  As  mesne  profas. 

I.  Title  of  the  parties. 

1.  A  person  who  ha»  entered  by  permission 
of  one  tenant  in  common,  cannot,  a  par- 
tition^ having  been  made,  set  up  an  adverse 
title  in  bar  of  an  action  of  ejectment  by 
the  tenant  in  common  to  whose  share  tht 
premises  had  fallen.  Jackson,  ex  dem. 
Fishsr,  V.  Creal  and  Kellogg,  ]  It) 

2.  An  entry  undeir  claim  and  color  of  title, 
is  sufficient  to  constitute  an  adverse  pos- 
session, and  it  is  not  necessary  that  it 
should  be  a  legal  and  valid  title.  Jackson, 
ex  dem.  Yonng  and  others,  v.  Ellis  and 
WhUs,  11& 
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3.  jf  f  daimiiig  title  to  land  by  descent,  made 
a  parol  gift  of  the  aame  to  B..,  under  which 
B.  entered,  and  afterwards  A.  conrejred 
the  land  to  B. :  it  was  held,  that  if  the  deed 
related  back  to  the  entry  of  B.,  there  was 
an  adverse  possession  commencing  in  B.. 
and  if  it  did  not,  still,  as  B.,  by  virtue  or 
the  parol  ffift,  became  the  tenant  at  will 
of  .4.,  and  his  possession  was  to  be  deemed 
the  possession  of  .4.,  there  was  an  adverse 
possession  eoromencinj^  in  ^.  Jaekmmf 
ex  dem.  Young  and  others,  v.  Ellis  and 
WhUe,  118 

4.  Where  a  person,  having  recovered  a  judg- 
ment in  ejectment^  neglects  to  enforce  it 
within  the  period  laid  in  his  demise,  his 
right  of  entry  under  that  judgment  is  al- 
together gone ;  and  if  there  has  been  an 
adverse  possession  for  20  years,  dttrin|f 
which  such  judgment  was  recovered,  it 
will  not  avail  him  to  take  the  case  out  of 
the  statute  of  limitations.  Jackson,  ex 
dem.  Btekman  and  others,  v.  HaoUand,  299 

6.  Where  a  person,  having  no  title  to  land, 
conveys  to  another,  and  afterwards  pur- 
chases a  title  to  the  same  land,  he  is  es- 
topped from  maintaining  an  action  against 
his  grantee  for  the  land,  but  the  title  subse- 
quently acquired  will  enure  to  the  benefit  of 
his  grantee  and  the  confirmation  of  his  title. 
Jackson,  ex  dem.  SUvens,  v.  Stetens,     316 

6.  Where  a  person,  who  recovers  in  an  action 
in  ejectment,  takes  possession,  and  conveys 
the  land  to  a  third  person  for  a  valuable 
consideration,  who  enters,  such  entry  and 

Sossession  afibrd  strong  prima  fads  evi- 
pnce  of  right.    Jackson,  ex  dem.  Kloek 
and  others,  v.  Riehlmyer,  367 

7.  Where  the  defendant  having  purchased  a 
lot  of  land,  and  received  a  deed  for  the 
whole  lot,  in  which  the  grantor  stated 
himself  to  be  the  heir  of  the  patentee,  and 
he  entered  into  possession  under  that 
deed,  and  it  afterwards  appeared  that  the 

(rrantor  had  title  to  one  ninth  part  of  the 
ot  only,  as  tenant  in  common,  this  was 
held  not  to  »lter  the  character  of  the  de- 
fendant's possession,  so  as  to  prevent  its 
being  adverse;  but  that  he  must  be 
deemed  to  have  entered  under  his  deed,  as 
sole  owner  in  fee  of  the  whole  lot.  Jackson, 
ex  dem.  Preston  and  others,  v.  Smith,  406 

6.  Possession  of  land  by  a  purchaser  under  a 
deed  for  the  entire  lot,  given  without  right 
in  the  grantor,  is  adverse  to  the  righuul 
owners,  though  tenants  in  common  with 
the  grantor ;  and  a  subsequent  deed  exe- 
cuted by  them,  during  such  adverse  pos- 
session, is  inoperative  and  void,  and  sub- 
sequent releases  by  them  to  the  grantor 
of  the  defendant,  or  the  person  under 
whom  he  derives  title,  enure  to  the  bene- 
fit of  the  defendant.  t^. 

9.  A  person  in  possession  of  land,  claiming 
title,  may  purchase  in  an  outstanding  title, 
to  protect  that  possession.  ib. 

to.  A  tine  and  five  years'  non-claim  are  con- 
clusive evidence  of  title  in  the  cognitee 
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against  all  persons  not  uider  anjr  leg«,t 
disability ;  and  a  fine  alone  is  suffiei<*nt  t» 
support  an  action  of  ejectment  against  a 
person  who  has  entered  during  the  five 
yean  without  title.  Jackson,  ex  dem. 
Watson,  V.  Smith,  4:^ 

11.  Where  land  was  conveyed^  and  the  gran- 
tee entered  into  possession, and,aftenrarda, 
proceedings  were  had  in  partition  in  re- 
lation to  the  same  premises,  to  which  the 
grantee  was  not  a  party,  and  the  premises 
were  sold  by  commissioners  appointed  by 
the  Court,  and  conveyed  by  them-  to  tiie 
purchaser,  it  was  held,  that  the  first 
grantee  was  not  precluded,  by  the  proceed- 
mgs  in  partition,  from  controverting  the 
right  of  the  subsequent  purohaaer,  and 
that,  the  possession  being  adverse,  the 
deed  from  the  commissioners  was  void. 
Jackson,  ex  dem.  Smith,  v.  Vraoman,  488 

IS.  A.,  being  the  owner  of  certain  lands  in  the 
Liaunhnrgh  patent,  died  after  having  de- 
vised the  same  to  his  wife  during  her 
widowhood,  remainder  to  B.  and  his  other 
three  brothers;  a  dispute  having  arisen 
between  C,  the  daughter  of  B,,  and  her 
husband,  and  the  other  devisees  of  j9.,  as 
to  the  portion  of  land  to  which  she  was 
entitled,  her  portion  was  ascertained  and 
conveyed,  in  1772,  to  her  husband ;  and 
certain  persons  were  appointed  by  the 
deed  to  locate  and  reduce  to  severalty  her 
share,  on  any  of  the  lands  within  the  pat- 
ent in  the  possession  of  the  parties  of  the 
first  part,  or  their  tenants :  the  defendant 
entered  upon  the  premises  in  question  23 
years  before  the  trial,  claiming  title  under 
the  husband  of  C,  ana,  in  an  action  of  eject 
ment  by  persons  claiming  under  Ji.,  it 
was  held,  that  there  was  such  an  adverse 
possession  in  the  defendant  as  barred  the 
action^  which  could  not  be  repelled  by 
showing  that  he  had  obtained  his  posses 
sion  from  the  tenants  of  the  lessors  of  the 
plaintiff,  or  their  ancestors,  as  it  was  to  be 
presumed,  after  such  a  lapse  of  time,  that 
the  persons  appointed  to  locate  the  share 
of  C.  had  located  it  upon  lands  in  the 
possession  of  tenants,  as  they  were  author- 
ised to  do.  Jackson,  ex  dem.  Licingttan 
and  others^  v.  UaUenkeck,  499 

13.  A,  entered  into  possession  of  land  under  a 
lease  in  fee,  in  1775,  and  in  1778  ^ve  the 
land  to  B,  by  parol,  who  continued  in 
possession,  claiming  under  the  lease  until 
1798,  excepting  the  period  of  the  war,  and 
a  year  or  two  after,  and  B,  conveyed  the 
premises  to  C.  and  C  to  D.,  who  conveyed 
the  same  to  tne  defendant;  it  was  held, 
that  this  was  a  sufficient  adverse  posses- 
sion to  bar  an  action  of  ejectment  by  the 
person  having  title  to  the  land,  com- 
menced in  18(f7.  Jackson,  ex  dem.  Coldem 
and  others,  v.  Moore,  513 

14.  Where  an  adverse  possession  begins  to 
run  in  the  lifetime  of  the  ancestor,  and 
the  land  descends  to  an  infknt  heir,  the 
latter  b  not  protected  by  bis  disability.  t6 
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IS    jf.y  in  1770,  being  indebted  to  b.  by  three 
several  bonds,  in  order  to  secure  the  pay- 
ment of  the  same,  executed  to  B.  a  mort- 
gage of  all  his  lands,  in  the  province  of 
Jfeuy-Yorkj   part   of    which    lands    were 
referred  to  by  name,  and  part,  comprising 
the  premises  in  question,  passing  under  a 
general  claose,  and  covenanted,  that,  on 
^fault,  the   mortgagee,  his   heirs,  d:c., 
might  enter.    B.  died,  having  directed,  by 
her  will,  all  her  estate,  in  certain  patents 
and  daewfterey  wheresoever  and  whatsoever , 
to  be  turned  into  money  by  her  executors, 
and  to  be  equally  divided  among  her  five 
children,  who  were  to  be  tenants  in  com' 
tnmt  in  fee  of  the  realty ,  until  such  sale 
and  distribution.      In  1771,    before    the 
death  of  B.,  the  mortgage  had  become 
forfeited,  and  a  judgment  had  also  been 
recovered  by  0.  against  A.     .^.,  by  his 
wiU,  executed  in  1780,  devised  his  estate 
to  his  wife,  and  in  case  of  her  death  with- 
out disposing  of  the  same  by  grant  or 
devise,  Ibe  devised  it  over  to  his  daughter 
D.    In  1786,  the  judgment  against  A.  was 
revived  by  the  executors  of  B.,  and  a 
scire  fadas  was  directed  to  the  heirs  of  jjF., 
but  not  to  the  wife  of  j^.,  the  tenant  of  the 
land,  who  was  not  summoned,  and  exe- 
cution was  issued  thereon,  and  the  lands 
of  A.  sold,  and  purchased  by  C,  who  had 
married  one  of  the  daughters  and  devisees 
of  B.,  and  conveyed  to  him,  who  took 
possession  of  the    premises    under  that 
deed ;  which,  however,  it  was  now  admit- 
ted, did  not  pass  the  premises.     C.  pro- 
cured conveyances  from  three  of  the  other 
devisees  of  ^.,  and  the  tenante  of  the  land, 
in  1790,  attorned  to  C,  and  surrenderea 
their  possession  to  him,  and  agreed  to  hold 
under  him.    The  wife  of  A.  having  died, 
afler  devisingr  her  estate  to  trustees,  in 
trust  for  her  daughter  D.,  it  was  held,  in 
an  action  of  ejectment  on  the  demise  of 
D.y  against  persons  claiming  under  C. 
that  C.  had  a  right  of  entry  under  the  will 
of  B.,  as  devisee  of  the  mortgage  which 
passed  by  the  general  words  of^the  will, 
such  appearing  to  be  the  intention  of  the 
testatrix,  and  which  the  defendants  could 
set  up  as  an  outstandinff  title  to  defeat  the 
plaintiflTs  action;   and  that  the  adverse 
possession  of  the  defendants  was  not  re- 
pelled by  Z>.V  not  having  a  rieht  of  entry 
until  the  determination  of  the  previous 
estate,  the  executory  devise  to  D.,  in  tlie 
will  of  A.^  being  repugnant  and  void. 
Jaekson^  ex  dem.  JLtvtn^ttOft,  v.  Defanofy 

5^7 
16.  Where  a  person  enters  upon  land  without 
title,  and  the  tenante  surrender  their  pos- 
sessions, and  attorn  to  him,  this  is  not  a 
disseisin  or  ouster,  and  the  attornment  u 
void ;  such  entry  and  attornment  are  not 
the  commencement  of  an  adverse  posses- 
sion, ib. 

Ejectment  by  purchaser  under  execution,  vide 
EzxcuTioir,  9, 10. 


Vide  Judgment,  I.  1.    Estoppsl,  2.    New 

Trial. 

II.  Jiotite  to  q[uit, 

17.  A  notice  to  quit  is  only  necessary  where 
the  relation  of  landlord  and  tenant  subaiste 
between  the  parties.  Jacksony  ex  dem. 
PkUlips,  V.  Aldnch,  106 

18.  Where  A,  conveys  land  to  B.,  and  B. 
conveys  the  same  land  to  C,  but  A,  still 
continues  in  possession,  C.  may  bring  an 
action  of  ejectment  ag^ainst  wl.,  witnout 
giving  him  notice  to  quit,  there  being  no 
relation  of  landlord  and  tenant  subsisting 
between  them.  ti. 

III.  Practice  and  proceedings  in  ejectment. 

19..  It  is  too  late,  after  trial,  to  move  tliat  the 
lessors  of  the  plaintiff,  who  were  infante, ' 
file  security    fia  coste,    nunc  pro    tunc. 
JacksoUf  ex  dem.  Erring  and   others,  v. 
BushneU,  330 

20«  The  lessor  in  ejectment  may  enter  afler 
judgment  without  a  writ  of  possession; 
ancTthe  judgment  is  evidence  of  his  right 
of  entry,  between  the  parties  and  privies, 
so  as  to  protect  him  against  an  action  of 
trespass,  so  long  as  the  effect  of  the  judg- 
ment continues.  Per  PlaU,  J.  Jackson^ 
ex  dem.  Beeknum  and  others^  v.  Havi- 
land,  229 

21.  But  afler  the  expiration  of  the  demise  laid 
in  his  declaration,  he  cannot  proceed  to 
enforce  his  judgment.  ib. 

TV.  Action  of  trespass  for  the  mesne  profits. 

22.  When,  during  the  pendency  of  an  action 
of  ejectment,  the  defendant  gives  up  the 
possession  to  a  third  person,  and  afler- 
wards  the  plaintiff  recovers  judgment, 
such  third  person  is  liable  for  the  mesne 
profite  :  the  recovery  in  ejectment  is  con- 
clusive evidence  against  him,  and  he  can- 
not set  up  a  title  in  himself  as  a  bar. 
Jackson  V.  ^one,  447 

ELECTION. 

1.  A.  executes  certain  promissory  notes  to 
B.,  and  procures  land,  of  which  he  is  the 
cestuy  que  trust,  to  be  conveyed  to  B. 
under  an  agreement  that  B.,  on  the  pay- 
ment of  the  notes,  should  reconvey  the 
land;  the  notes  not  being  paid,  and  B. 
having  exercised  acte  of  ownership  on  the 
land,  oy  selling,  &c.,  he  cannot  support 
an  action  on  the  notes,  there  being  a  fail- 
ure of  consideration,  and  the  agreement 
being  void  on  the  non-payment  of  the 
notes,  if  B.  elected  so  to  consider  it ;  anc 
by  exercising  acte  of  ownership,  he  had 
determined  his  election,  and  had  a  com- 
plete title  to  the  land.  Winter  v.  Ldvings- 
ton.  54 

2.  Where  a  grant  is  made  of  a  right  of  eleo 
tion,  without  giving  any  present  interest 
before  election,  election  must  be  made  in 
the  lifetime  of  the  parties,  and  does  not 
descend  to  the  heirs  of  the  grantee.  Van' 
denburgh  v.  Van  Bergen,  9ld 
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3b  A.t  ia  1734.  gianlMl  to  Jl.  a  oartaiA  law 
mUl,  on  toe  C!0z«adb'«  creek,  with  the 
gioand  mad  stream  of  water  therevnto 
belon^ng;  mtid  misa  ike  fidl  liberty  mnd 
littMwe  Ce  erect  Mit/d  knild  ttnofhtr  wuU  en 
mmf  ether  wlmee,  at  ^  om  the  e&me  ereekj 
wuk  UiBe  Ckertff  of  grmmd  mmi  stream  of 
water f  held,  that  uoa^  B.,  m  hie  life- 
tiflw,  wooM  have  had  a  right  to  have 
erected  a  mill  on  the  creek,  and  to  haye 
overflowed,  eo  fiir  as  was  rceseoahle  and 
neoeanrj,  the  land  of  C,  adjacent  to  the 
cieefc,  and  fubaeqnentljr  porohased  of  A., 
yet  that  B.  never  having  elected  a  plaoe 
ror  another  mill,  or  ezefeiaed  his  right  to 
erect  such  other  millt  daring  his  lifetime,  it 
became  extinct  at  hu  death ;  and  the  right 
could  not  be  claimed  or  exercised  by  his 
heirs,  or  assigns ;  the  privilege,  or  election, 
not  being  coupled  with  an  interest,  so  as 
to  vest  absolutely  at  the  time  of  the  grant 
Vamdeakargk  v.  Van  Bergen.  212 

4.  One  httn<wed  acres  of  nnd,  in  a  certain 
patent,  were  devised  to  Jf.,  where  ahe 
pleased  to  take  the  same,  and  to  her  heirs 
and  assigns  ibrever.  It  was  held  that 
no  title  to  enj  particular  part  of  the  patent 
Tested  in  Jlr,  and  she  not  having  made 
any  election  in  her  lifetime,  the  right  of 
election  was  gone,  and  could  not  be  exer- 
cised by  her  heirs,  especially  aAer  a  lapse 
of  40  years  from  toe  death  of  the  devisee. 
Jocftsen,  ex  dem.  VaUtenbwrgkf  v.  Van 
Bttren,  525 

Vide  EsoAPB,  1, 2,  3. 

ELECTORS  OF  GRAND  ASSIZE. 
Their  fees,  vide  Costs,  1. 1. 

ENEMY. 

Vide  Alixit. 

ENTRY. 

A  puty  having  title  may  enter  peaceably, 
without  ju<Qfment  or  suit ;  and,  having  so 
entered,  without  force,  his  possession 
enures  according  to  his  title.  Per  P/otf , 
J.  Jackaan,  ex  aem.  Beekman  and  others^ 
V.  Haviland,  235 

ERROR. 

1.  A  judgment  may  be  reversed  in  part  only ; 
thus  it  may  be  affirmed  as  to  the  debt,  sad 
reversed  as  to  the  costs.  Bronean  v. 
Mann,  460 

2.  Where  the  record  is  made  up,  a  general 
assignment  of  errors  to  a  bill  of  exceptions 
is  sufficient     ShqMird  v.  Merrill^  475 

3.  The  14lh  section  of  the  act  concerning 
costs,  (I  JV.  R,  L.  346.)  giving  double 
costs  on  the  affirmance  of  a  judgment  on 
error,  applies  only  where  the  wnt  of  error 
i«  brought  by  the  defendant  in  the  Court 
below :  if  the  nlaintiff  below  brings  a  writ 
of  error,  and  toe  judgment  is  affirmed,  he 
is  entitled  to  single  costs  only.  Jackson, 
ex  dem.  Lttingston,  v.  Delancy,  537 

4    When  the  plamtiff,  in  the  Supreme  Court, 
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demurs  to  the  defendant's  pleas,  iHio  joiua 
in  demurrer,  and,  the  cause  bnng  called 
on,  the  defendant's  counsel  declines  argu- 
ing the  demuxier,  and  judgment  is,  of 
course,  given  for  the  plaialin,  the  defend- 
ant cannot,  on  bringing  a  writ  of  erro^  ob- 
ject to  the  propriety  of  tne  judgment  which 
they  had  thus  passed  against  him  by  de- 
feult     Gdstan  and  Sckenek  v.  Hoyt,    561 

5.  No  point  can  be  raised  in  a  Court  of  ap- 
pellate jurisdiction  which  was  not  argued 
m  the  Court  below.  ik. 

6.  When  a  writ  of  error  is  brought  on  a 
judgment  for  the  plaintiff,  in  an  action  for 
a  tort,  and  the  judgment  b  affirmed,  the 
defendant  in  error  will  not  be  allowed 
interest  on  the  judgment  ik. 

ESCAPE. 

1.  Where  a  plaintiff  brings  an  auction  against 
a  sheriff  for  the  ^*c*pc  <^  *  prisoner  in 
execution,  the  plaintiff's  election  to  con- 
sider him  as  out  of  custody  is  thereby  de- 
termined, and  he  cannot  resort  to  a  remedy 
which  would  be  an  acknowledgment  of  his 
being  in  custody.   ^£{r«y  v.  ^oaoiis,  121 

2.  Therefore^  after  bringing  an  action  against 
the  sheriff  for  an  escape,  be  cannot  oppose 
the  discharge  of  the  prisoner  under  the 
act  for  the  relief  of  debtors,  with  respect  to 
the  imprisonment  of  their  persons.         t6. 

3.  The  sheriff  cannot  avail  himself,  as  a  de- 
fence, of  the  acts  of  the  plaintiff,  subse- 

rnt  to  the  suit  commenced,  recognising 
prisoner  to  be  stiU  in  custody ;  such 
•     recognition  being  inoperative,  as  the  plain- 
tiff, by  suing  the  sheriff,  has  determined 
his  election.  ik. 

4.  Where,  an  officer  hiiving  a  defendant  in 
execution,  A.  promised  that,  if  the  officer 
would  release  the  defendant,  he  would  pay 
the  amount  of  the  execution  if  he  foiled 
to  re-deliver  him  to  the  officer  on  a  certain 
day,  and  the  officer,  accordingly,  released 
him,  it  was  held  that  this  was  a  voluntary 
escape,  and  that  the  officer  could  maintain 
no  action  against  A.,  on  the  non-perform- 
ance of  his  promise.     IfkeeUr  v.  BaaUu, 

5.  It  is  no  defence  to  an  action^  for  the  ee- 
eape  of  a  defendant  in  execution,  that  the 
ca.  ss.  had  been  irregularly  issued^  as, 
without  issuing  a  previous^  /a.  Seott  v. 
Shaw,  379 

S.  P.  Hinman  v.  Brees,  529 

6.  Where  an  execution  is  issued  out  of  a  jus- 
tice's Court  against  the  body  of  a  defend- 
ant, although  the  constable  has  thirty  days 
within  which  to  serve  it,  yet,  if  he  arrests 
him  during  that  time,  it  will  be  an  escape 
to  suffer  him  to  go  at  large,  which  will  not 
be  excused  by  his  having  the  defendant  in 
custody  at  the  expiration  of  the  thirty  days. 
Pnlver  v.  M'intyre,  503 

7.  In  an  action  of  debt  against  a  sheriff  for 
the  escape  of  a  prisoner  in  execution,  on 
a  ca.  sa,,  parol  evidence  is  admissible  to 
show  the  issuing  of  the  execution,  its  de 
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ferv  to  the  •heriff,  and  tiie  arrest  of  the 
party  thereon ;  the  defendant  hayin|r  ne^ 
kcled  to  return  and  file  the  cu.  go.,  and 
havinff  refused  to  produce  it  at  the  trial, 
though  due  notice,  for  that  purpoae,  had 
been  given  to  him  before  triaL    HmiRom 

6.  It  is  the  duty  of  the  sheriff  to  return  a  writ 
without  a  riue  of  Court  for  that  purpose ; 
and  he  caijnot  avail  himself  of  his  neglect 
sf  duty  to  defeat  the  plaintiff's  action,  ih, 

9  Where,  on  a  judffment  in  a  bailable  action, 
a  es.  js.  is  issued  without  a  ji.  fa,  having 
been  previously  issued,  and  returned  nuUm 
bomoy  pursuant  to  the  statute,  the  sheriff, 
in  an  action  a^inst  him  for  an  escape, 
cannot  avail  himself  of  the  irregularity ; 
but  applieation  must  be  made  to  the  Court 
to  set  aside  tlie  ca.  mi.  on  the  ground  of 
such  irregularity.  ib, 

ESCROW. 
Vide  Dexd,  !.  3,  4. 

ESTOPPEL. 

1.  Where  a  person,  having  no  title  to  land, 
conveys  to  anotner,  and  afterwards  pnr^ 
chases  a  title  to  the  same  land,  he  b  ee- 
topped  from  maintaining  an  action  against 
his  grantee  for  the  land,  but  the  title  sub- 
sequently acquired  will  enure  to  the  bene- 
fit of  his  grantee,  and  the  confirmation  of 
his  tilTe.  Jackson,  ez  dem.  E.  Stevens,  v. 
F.  Stevens,  316 

2.  Where  land  is  purchased  under  a  junior 
judgment,  by  an  agent  who  takes  a  de<^ 
from  the  sheriff  to liimself,  and  then  con- 
veys the  land  to  his  principal,  the  agent, 
or  trustee,  is  not  thereby  estopped  from 
levying  on  the  same  land  under  a  senior 
juci^n^ent,  and  purchasing  it  himself 
Jaacson,  ex  dem.  Whitlock,  v.  Jfditn,    463 

EVIDENCE. 
I.  MoXltr   of  reeordj  and  ptocudmgw    of 

Courts. 
II.  Written  evidenee,  mid  pmrvl  eddsnus  in  ro- 

iation  tkptretOm 
in.  Presumptions. 
IV.  CompeteneififvUHesses. 
V.  CreaihUity  of  witnesses. 

VI.  Etamination  df  witnesses. 

VII.  Evidtnea  in  partiadmr  €ases,  and  undsr 

particular  issues. 

I.  Matter  of  record,  and  proceedings  of  Courts. 
I .  The  judgment  of  a  Court  of  competent  ju- 
risdiction, upon  matter  of  which  it  has 
cognisance,  cannot  be  impeached  collater- 
ally, but  it  stands  firm  until  vacated  or  re- 
versed. Hoyl  V.  Gelston  and  Sckenek,  141 
S.  A  sentence  of  restitution,  in  the  District 
Court  of  the  United  Statts,  of  a  vessel 
which  had  been  seised  by  a  collector,  is 
ooBcluaive  evidence,  in  an  action  of  ties- 

Km  biought  by  the  owner  against  the  col- 
tor,  that  the  srisure  was  illegal.         ib. 
H  P.  iSsUtom  and  Sckenek  ▼.  Hout^  in  error, 

561 


3.  The  judgment,  or  decree,  of  a  Court  of 
competent  jurisdiction,  binds  only  parties, 
or  privies.     Gelston  and  Schenckw.  Bout, 

561 

4.  Where  a  vessel  is  seized,  as  forfeited^  by 
the  surveyorof  the  port,  under  orders  irom 
the  collector,  and  is  libelled  in  the  District 
Court,  the  surveyor  and  collector  are 
privies,  as  it  is  to  be  presumed,  notliing 
appearing  to  the  contrary,  that  the  seizure 
was  made  in  conseouence  of  information 

S'ven  by  them  to  tJie  government;  and 
ey  are  bound  by  the  decree  of  the  Dis- 
trict Court ;  but  if  they  are  not  informers, 
yet  they  are  jxrivies  by  virtue  of  their  office 
and  act  of  seizure.  ib 

5.  A  decree  against  the  principal  binds  the 
a^nt,  who  must  look  to  the  principal  for 
indemnity.  ib. 

6.  A  decree  in  proceedings  in  rem,  of  a  Court 
of  peculiar  and  exclasive  jurisdiction, 
whether  of  condemnation  or  acquittal,  is 
binding  upon  all  persons.  ib. 

7.  A  judgment  in  another  state  is  to  be  con- 
sidered here  as  a  foreign  judgment,  in 
every  respect,  except  in  ue  mode  of  prov- 
ing it :  it  is  onlv  prima  facie  evidence  of  a 
debt,  and  may  be  impeached  as  unjust,  or 
unfair,  or  irregular.  Pauling  and  wife  v 
Wilson  and  Smith,  192 

8.  And  such  judgment,  when  founded  on  pro- 
ceedings by  attachment,  against  the  goods 
of  the  defendant,  he  not  being  withm  the 
jurisdiction  of  such  state,  is  not  even  pri- 
ma fade  evidence  of  a  debt  t^. 

9.  A  recovery  against  the  vendee,  bv  the 
rigrhtful  owner  of  a  chattel,  is  conclusive 
evidence  in  an  action  by  the  vendee  against 
the  vendor.     Barney  r.  Dewey,  224 

10.  If  the  plaintiff,  on  {rial,  waive  any  partic- 
ular cause  of  action,  and  afterwards  bring 
a  new  suit  for  the  same  cause,  the  record, 
in  the  former  action,  is  not  a  bar  to  the 
new  suit.    Louw  t.  Davis,  237 

11.  Where  parol  evidence  of  a  judgment  has 
been  ofiered  by  one  of  the  parties,  and  im- 
properly admitted,  and  the  opposite  psrty 
afterwards  produces  the  judgment  itself, 
the  error  is  cured.    Miller  r.  Starks,    517 

li.  In  an  action  of  debt  against  a  sheriff,  for 
the  escape  of  a  prisoner  in  execution,  on  a 
ea.  5a.,  parol  evidence  is  admissible  to  show 
the  issuing^  of  the  execution,  its  delivery 
to  the  sheriff,  and  the  arrest  of  the  party 
thereon  ;  the  defendant  having  neglected 
to  return  and  file  the  ca.  sa.,  and  navinr 
reftised  to  produce  it  at  the  trial,  thongE 
due  notice,  for  that  purpose,  had  been 
given  to  him  before  trial.  uinmanr.Brees^ 

539 

Evidence  of  proceedings  in  a  justice's  Court, 
vide  Courts  or  Jcstices  or  run  Peace,  IX 

Vide  Courts  or  Justices  or  the  Peace, 

m.8. 

II.  Written  evidence^  and  parol  evidence  in  rs» 

lotion  thereto. 
13.  Notarial  copies  of  instruments  executed  ia 
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a  foreign  country,  »n  not,  in  themaelres, 
e  f ideoce.    Mauri  v.  Heffemanf  5S 

14.  But  where  tlie  defendant  entered  into  an 
obligation  with  the  plaintiff,  as  hia  aurety, 
at  Caraeeas.  which  not  being  performed, 
the  plaintiff,  the  surety,  was  compelled,  by 
proceedings  at  law,  to  pay  the  amount  for 
his  principal ,  in  an  action  by  the  surety, 
against  the  principal,  it  was  held,  that  a 
copy  of  the  obligation,  (which,  according 
to  the  laws  of  the  Spanish  colonies,  was 
made  before  a  notary,  who  kept  the  origi- 
nal.  and  delivered  copies  to  the  parties,) 
authenticated  according  to  the  laws  of 
Spain,  connected  with  eyidence  that  the 
original  could  not  be  procured,  and  with 
proofof  admissions,  by  the  defendant,  of  its 
authenticity,  and  of  the  breach  of  the  con- 
tract, was  sufficient  without  producing  the 
decree  against  the  plaintiflT,  and  the  origi- 
nal obligation,  or  a  sworn  copy  of  it.      tb. 

15.  The  execution  of  an  instrument,  not  under 
seal,  may  be  proved  by  the  admissions  of 
the  defendant.  ib. 

16.  Where  the  form  of  the  action  gives  the  de- 
fendant notice  to  be  prepared  to  produce 
an  instrument,  if  necessary,  to  falsify  the 
plaintiff's  evidence,  the  plaintiff  need  not 
give  the  defendant  notice  to  produce  it 
7%e  Peonle  v.  Holbrooky  90 

17.  So,  on  tne  trial  of  an  indictment  for  steal- 
ing a  bank  bill,  note,  &c.,  under  the  stat- 
ute, (1  JV.  R,  L.  174.  sess.  24.  ch.  88 )  parol 
evidence  of  the  contents  of  the  bills,  or 
notes,  stolen,  is  admissible  without  ac- 
counting for  their  non-production.  ib, 

18.  A  notice  may  be  proved  by  parol,  or  by 
producing  a  copy  made  by  the  witness  at 
the  time  of  making  the  original ;  and  it  is 
not  necessary  that  notice  to  produce  the 
original  should  have  been  given.  Johnson 
▼.  naight  and  MathetoSf  470 

19.  Parol  evidence  is  inadmissible  to  contra- 
dict the  certificate  of  a  Justice,  as  to  pro- 
ceedings before  him.    McLean  v.  HugartM^ 

184 
SO.  Whether  the,  hand- writing  of  a  maker  of 
an  instrument,  may  be  proved  by  compar- 
ing it  with  writing  admitted  to  be  his  f 
i^imre.    Olmsted  v.  Sleioart,  238 

21.  Where  a  partition  was  made  in  1764,  un- 
der the  colonial  act  of  1762,  and  on  the 
trial,  in  1813,  tlie  map  and  field  book, 
which  had  bet^n  filed,  pursuant  to  the  di- 
rections of  that  act,  were  produced  in  evi- 
dence, but  the  balloting  book  could  not  be 
found ;  it  was  held,  that  after  such  a  lapse 
of  time,  and  the  act  of  the  parties  recog- 
nising the  partition,  it  could  not  be  invu- 
idatea  on  account  of  the  want  of  the  bal- 
loting book.  Jackson,  ez  dem.  Klock  and 
others,  v.  RiehtmyeTf  367 

S2.  Where  A.  and  a.  were  subscribing  wit- 
nesses to  a  deed,  both  of  whom  were  dead 
at  the  time  of  trial,  and  the  hand-writing 
of  A.  was  proved,  and,  also,  that  he  had 
signed  the  name  of  £.,  and  there  were  two 
acknowledgments  upon  the  deed,  one  of 
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which  stated  that  he  and  £.  both  signed 
as  witnesses ;  and  the  other,  and  later  ac- 
knowledgment, stated  that  A.  had  ugned 
the  name  of  B.  in  his  presence,  and  at  hia 
request ;  it  was  held,  that  there  was  suffi- 
cient proof  of  the  execution  of  the  deed, 
and  that  the  first  certificate  could  only  go 
to  impeach  the  credit  of  ^.,  which  was 
matter  for  the  jury,  on  the  question  wheth- 
er the  grantor  had  executed  the  deed  or 
not;  but  that  the  reasonable  supposition 
was,  that  the  officer  had  made  a  mistake  in 
the  form  of  the  certificate.  JsdfcMn,  ex 
dem.  Boydy  v.  Levfis,  501 

23.  In  an  action  of  ejectment  to  recover  a  lot 
of  land,  in  the  miutary  tract,  on  the  demise 
of  P.  S.,  the  plaintiff  produced  in  evidence 
a  patent  to  r .  9.,  issued  in  pursuance  of 
the  act  of  the  6th  Jprit,  1790,  to  carry  into 
dftti  the  concurrent  resointions  of  the  Ugis- 
Cature  for  granting  certain  lanas  promised 
to  be  given  as  bomUy  lands^  &c.  The  de- 
fenduit  nroved  that  there  was  another 
person  of  the  name  of  P.  S.  in  existence, 
who  was  too  young,  during  the  revolution- 
m  war,  to  be  a  soldier,  and  that  the  lessor 
or  the  plaintiff  had  not  himself  been  a  sol- 
dier during  the  revolutionary  war ;  and  it 
was  held,  that  upon  this  evidence  the  de- 
fendant was  entitled  to  judgment  Jackson^ 
ex  dem.  ShmUze  and  another,  v.  Goes,  518 

24.  It  is  competent  for  a  defendant  in  eject- 
ment to  prove  that  a  person  claiming  as 
patentee,  although  of  the  same  name,  was 
not  the  patentee  intended  by  the  grant,  ib. 

Proof  of  resulting   trust,  vide   Trust    aso 

Trustxe,  4. 

III.  Presumptions, 

25.  Where  several  persons,  being  possessed  of 
an  undivided  tract  of  land,  in  1765  made 
partition,  and  conveyed  the  entire  tract  to 
j9.  in  trust,  to  convey  to  each  of  the  gran- 
tors his  proportion  m  severity,  and  the 
land  had  been  since  generally  held  ac- 
cording to  that  partition,  it  was  held,  in  an 
action  of  ejectment  brought  in  1807  by  a 
person  claiming  under  one  of  the  parties 
between  whom  partition  was  made,  that 
a  conveyance  by  the  trustee  in  pursuance 
of  the  trust  was  to  be  presumed.  Jackson, 
ex  dem.  Colden  mnd  others,  v.  Moore,  613 

Vide  EjKCTMKirT,  I.  12.    JinU,  II.  21. 

IV.  Competency  of  witnesses, 

26.  Where  an  action  was  brought  by  a  non- 
resident plaintiff,  and  at  the  trial  the 
plaintiff's  attorney  was  produced  as  a  wit- 
ness for  his  client,  and  was  objected  to  on 
the  ground  that  no  security  had  been  filed 
for  the  costs,  and  that,  therefore,  he  was 
interested,  and  a  bond  was  immediately 
executed,  and  tendered  to  the  defendant's 
counsel,  who  admitted  the  sufficiency  of 
the  obligors,  but  refused  to  receive  it,  and 
it  was  then  filed  with  the  clerk ;  it  was 
held,  that  this  was  a  bond  of  which  the 
defendant  might  have  availed  himself,  had 
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a  Terdict  gone  in  hii  Ikyor,  or  the  plaintiff 
been  nonsuited,  and  that  the  competency 
of  the  witness  was  restored.  Brandigee 
y.  Hale,  125 

P7.  Itut,  if  the  defendant  had  not  admitted  the 
sufficiency  of  the  obligors,  could  the  jndj^ 
at  the  circuit  have  decided  upon  it? 
Qiutre.  t&. 

88.  An  attorney  or  counsel  cannot  testi^  as 
to  communications  made  by  a  client, 
whilst  the  relation  of  attorney  or  counsel 
and  client  subsists.     Yordon  ▼.  Hess,  499 

29.  But  if,  after  that  relation  has  ceased,  the 
former  client  repeat  to  his  attorney,  yol- 
untarily,  and  without  any  artifice  being 
used  by  the  latter,  communications  pre- 
viously made,  the  attorney  is  a  competent 
witness  as  to  such  subsequent  communica- 
tions, ib, 

30.  If  one  of  the  parties  in  a  suit  is  sworn  and 
examined,  at  the  request  of  the  other  part^, 
the  latter  cannot  afterwards  object  to  it. 
Miller  v.  Starks,  517 

Vide  post,  VI.  34. 

V.  CredihilUy  of  witnesses, 

31.  Testimony  to  impeach  the  credit  of  a  wit- 
ness, by  .showing  that  she  either  was,  or 
had  been,  a  common  prostitute,  is  inad- 
missible.  Jackson^  ex  dem.  Boyd,  v.  Lewis, 

504 
VI.  Examination  of  witnesses. 

32.  A  witness,  either  on  the  voire  dire^  or  on 
cross-ezaniination,  is  not  bound  to  answer 
any  question  which  would  subject  him  to 
punishment,  or  render  him  in&mous  or 
disgraced.     The  People  v.  Herriek,         82 

33.  A  witness  is  not  bound  to  answer  whether 
he  had  been  convicted  of  petit  larceny,  ib, 

34.  But  it  seems  that  the  party  attempting  to 
exclude  him,  must  produce  the  record  of 
conviction.  ^   ih. 

35.  Improper  evidence  should  not  be  admitted 
to  go  to  4he  jury ;  and  it  is  not  sufficient, 
afterwards,  to  direct  them  to  disregard  it. 
Penfidd  T.  Carpendsr,  350 

VII.  Evidence  in  jtarticular  eases,  and  ftndsr 
parttadar  issues. 

Evidence  in  mitigation  of  damages,  mde  Dam* 

Aoas. 

Kvidence   in  action   for  mesne  profits,  vids 

£j£CTMERT,  IV. 

Rvideace  in  an  action  for  not  removing  an  en- 
croachment, vide  High  WATS,  2. 

Evidence  to  take  a  ease  out  of  the  statute  of 
limitations,  vide  Lixitatioh  of  Acrioirs. 

Evidence  under  non  est  factum,  vide  Plkad- 

121  o,  in.  30. 

Evidence  under  non'Ossumpsil,  vide  Plxad- 
iiro,  VII.  37,  38. 

Eridence  under  not  guilty,  vide-  Plkadivo, 

Vir  45. 

(Cotioe  of  special  matter  to  be  given  in  evidence, 
vide  Pleadiito,  III.  21,  22.  30. 


Variance,  vide  Pleadiho,  II.  9, 10.  VIII. 
Vide  Courts  or  Justices  ov  the  Peace,  V 

17.  19.      GRAMTOa  AMD   G&AETEE,  2 

EXCISE. 
Vide  Inks  and  Imitkeepeiis. 

EXECUTION. 

1.  A  sale  under  an  execution,  to  a  bona  Jkde 
purchaser,  cannot  be  defeated  for  error  or 
irregularity  in  the  judgment,  or  execution, 
or  on  the  ground  that  no  levy  was  made 
until  after  the  return-day.  Jackson,  ex 
dem.  Carman  and  others,  v.  Rosevelt,     97 

2.  An  execution  issued  after  a  year  and  a  day, 
without  the  judgment  being  revived  by 
scire  facias,  or  on  an  irregular  scire  facias, 
is  voidable  only,  and  cannot  be  called  in 
Question  in  a  collateral  action  so  as  to  de- 
feat the  title  of  a  purchaser  under  the  ex- 
ecution ;  and  it  seems,  that  after  the  lapse 
of  iyrenty  years,  it  cannot  be  avoided  on  a 
direct  application  for  that  purpose.  Jack- 
son, ex  dem.  Livingston,  Vt  Delaney,     537 

3.  In  a  sheriff's  deed,  nothing  will  pass  under 
a  general  clause  of  **  all  other  the  lands, 
^.  of  the  defendant.'*  i6. 

4.  In  a  sheriff  s  deed,  the  land  sold  must  be 
described  with  reasonable  certainty,  and 
he  can  sell  nothing  under  an  execution 
which  the  creditor  cannot  enable  him  so  to 
describe.  ib, 

5.  A  sheriff's  deed  to  a  purchaser  under  an 
execution,  describing  the  premises  sold  no 
otherwise  than  na  all  the  lands  and  tene- 
ments of  the  defendants,  situate,  lying,  and 
being  in  the  Hardenburgk  patent,  is  void 
for  uncertainty.  Jackson,  ex  dem.  Car- 
man and  others,  v.  Rosevelt,  97 

6.  Where  a  sheriff  has  two  executions  against 
the  Mme  defendant,  and  having  levied 
part  of  the  amount  of  the  prior  execution, 
proceeds,  after  the  return-day  of  that  execu- 
tion, to  make  another  levy,  he  must  apply 
the  sum  thus  made  in  satisfaction  of^the 
junior  execution;  the  latest  period  which 
the  law  allows  for  the  senrice  of  a  writ 
being  the  day  on  which  it  is  returnable 
S'in^erland  v.  Swart,  255 

7.  If  &  plaintiff  in  the  junior  execution 
obtain  a  rule  directing  tne  sheriff  to  pay 
over  the  money  to  him,  he  is  not  bound  to 
proceed  by  attachment,  but  may  maintain 
an  action  of  assumpsit  against  the  sheriff. 

ib. 

8.  And  after  such  rule  of  the  Court,  and  de- 
mand made  by  the  plaintiff  to  pay  him  the 
money,  the  slieriff,  being  clearly  in  de&ult, 
is  churgeable  with  interest  from  the  time 
of  demand.  ib. 

9.  A  purchaser  of  land  under  a  f,.  fa.  at  a 
sheriff's  sale  has  no  right  to  enter  on  the 

? remises  unless  they  are   vacant.      The 
*eople  T.  Jfdson,  34 } 

10.  The  sheriff  can  deliver  the  legal  posses 
sion;  but  in  order  to  obtain  actual  posses- 
sion, the  purchaser  must  resort  to  his  ac- 
tion of  ejectment.  £6. 
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11.  A  ea.  $a.  ino^d  before  ^fi.fa.  in  an  action 
in  which  apeeial  bail  haa  been  filed,  it  not 
▼Old,  but  voidable  only  at  the  iattance  o^ 
the  party  againat  whom  it  iaiued.  SeoU  ▼. 
Skaw^  378 

12.  And  in  an  action  for  ui  eacape,  the  aherilf 
cannot  take  advanti^  of  the  irregularity. 

S.  P.  Hinman  ▼.  Brus^  529 

13.  A  aheritf"8  deed  for  lands  in  the  military 
tract  must  be  reoofded ;  and  if,  after  land 
has  been  sold  on  eiecution,  and  a  convey- 
ance made  b^  the  sherifT,  and  befbre  such 
conveyance  M  recorded,  the  former  pro- 
prietor conveys  it  to  a  bonu  fide  purchaser 
for  a  ralaable  oonatderalioii,  who  has  his 
deed  first  recorded,  such  subsequent  pur- 
chaser will  gain  a  priority.  JiscAson,  ez 
dem.  Merritf  v.  Terry y  471 

14.  A  special  return  upon  an  execution,  even 
if  sufficient  to  pass  a  title  to  the  land, 
(which,  it  seems,  it  is  not,)  must,  in  order 
to  give  the  purchaser  under  the  execution 
a  priority,  b«  recorded.  t6. 

Hakere  fmoMM  vagaenumemf  mde  Ejecthxht, 

III.  20, 21. 

Priority  and  Ilea  of  executions,  tide  Jtioc* 

MZNT,  I. 

Vide  £scAPB« 

£X£CUTORS  AND  ADMINISTRATORS. 

Ji.,  the  admittistrator  of  an  intestate  estate,  un- 
der an  order  of  the  surroffate,  sold  certain 
land  of  the  intestate,  and  took  a  bond  and 
mortgage  from  the  purchaser,  to  secure 
the  consideration ;  he  afterwards  drew  an 
order  upon  the  purchaser,  in  lavor  of  B., 
for  part  of  a  debt  due  firom  his  intestate  to 
B.f  stating,  in  the  order,  thait  the  amount 
should  be  credited  on  tlie  bond  and  mort^ 
gage ;  but  the  purchaser  reftised  to  pay  the 
order,  as  the  bond  and  mortgage  had  Men 
assigned  to  C  ;  it  was  held,  that  jf .,  hav- 
ing received  the  Aill  amount  of  the  bond 
and  mortgage  from  the  assignee,  and  being 
credited  for  the  amount  of  the  debt  to  B., 
in  his  account  with  the  surrogate,  was 
liable,  in  his  indlridual  capacHy,  to  ^.,  lor 
the  amount  of  the  order  as  ibf*money  had 
and  received  to  his  use.  Mather  t.  Hub' 
^rd,  610 

Vide  AoMXlVIiTRATION  BoKD. 

■ 

EXECUTORY  DEVISE. 
Vide  DivisK,  (Exccvtoiir.) 

EXTINGUISHMENT. 

1.  A  judgment,  without  satisfaction,  is  not 
an  extinguishment  of  a  collateral  remedy 
for  the  same  cause  of  action.  Ckivman  t. 
Martin,  240 

<2.  So,  an  unsatisfied  judgment  in  an  action 
brouffht  for  the  recovery  of  rent,  does  not 
prechxde  the  plaintiff  froni  distraining  for 
the  same  rent.  t6. 
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F. 

FACTOR. 
Where  a  oonsigiftee  sells  the  goods  of  his  prin 
eipal,  under  an  aflrrecment,  made  withoitf 
tM  consent  of  his  principal,  that  the 
amount  of  the  sale  should  be  set  off  against 
«  debt  dae  from  his  principal,  the  consigaee, 
acting  beyond  the  scope  of  his  agency,  is 
liable  to  his  prineiiial  for  the  Talue  of  his 
goods ;  and  n  he  nad  directions  Irom  the 
consignor  to  sell  them  only  at  a  oertaia 
price,  which  price  he  obtained  by  nrnking 
the  before>mentioned  agreement,  wUch 
was  more  than  the  ordinaiy  market  price, 
he  will  be  liable  according  lo  the  rates  at 
which  they  wen  sold.     Caty  v.  €hkU 


FEES. 

Of  electors  of  grand  assize,  tide  Costs,  1. 1. 

Of  sheriff,  vide  Sbxriff. 

FENCE  VIEWERS. 
Vide  DiSTRKss. 

HERI  FACIAS. 
Vide  ExEcvTiov. 

FINE. 

A  fine  and  five  rears'  non  claim  ate  conclusive 
evidence  of  title  in  the  cognixee  against  all 
persons  not  under  any  legal  dSnbility; 
and  a  fine  alone  is  snfiicient  to  support  an 
action  of  ejectment  against  a  person  who 
has  entered,  during  the  five  years,  without 
title.    Jaekeon,  ex  dera.  IVataon,  y.  StMtk, 

426 
FISHING  IN  THE  HUDSON. 
Fishing  on  a  Sundmy,  in  the  channel  o£. Hud- 
son's river,  between  the  city  of  JVeto-  York 
and  Baker' 9  FaUs,  is  a  violation  of  the  aet 
to  f  rated  tkeJUkimg  in  Hudson  river,  dbc, 
sess.  38.  ch.  146.  sect  4.    SieUes  y,  Sksrp^ 

497 
FLOUR. 

Vide  Ikspectiov. 

FORCIBLE    ENTRY  AND   DETAINER. 

1.  The  service  of  notice  of  inquiry,  in  a  case 
of  forcible  entry  and  detainer,  must  be 
either  by  affixing  a  notice,  In  writing,  on 
some  public  and  suitable  place  on  the 
premises,  as  the  front  door  of  the  house, 
or  by  deliyering  the  notice  personally  to 
the  party  against  whom  the  complaint  is 
made,  if  on  Uie  Remises.  Ferhes  and  Acl> 
SOM  v.  GJssAom,  ]^ 

2.  Where  the  affidavit  of  service  of  notice 
stated,  that  the  party  was  not  on  the  prem 
ises,  and  that  the  notfce  wss  intt  upon  the 
house  m  a  eonspieuotts  place,  it  was  held 
not  to  be  sufficient,  and  the  conviction  was 
set  aside,  and  a  re-reiAitntion  awarded.  tl« 

3.  An  indictment  for  a  forcible  entry  and  de- 
tainer, under  the  statute,  (sess.  11.  ch.  & 
1  JV.  R.  L.  98.)  must  set  forth  a  seisin  or 
possession  within  the  purview  of  the  act 
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ur  whether  the  estate  of  the  relator  be  a 
freehold  or  term  of  years;  and  on  the 
traverse,  the  allegations  as  to  his  estate 
moat  be  proved  by  the  prosecutor.  7&s 
People  T.  JYeUoHy  340 

4.  The  defendant  cannot  jvaOkfy  the  Ibrae  bf 
•howing  a  title  in  himself :  be  may  contro- 
vert the  facts  by  which  the  prosecutor  at- 
tempts to  show  a  title  in  himself.  ib, 

5.  A  purchaser  of  land  under  a/.  fd»  cannot 
enter  upon  the  land,  beinff  in  the  actual 
possession  of  anotheri  without  rendering 
Jiimself  liable  to  an  indictment.  if, 

FOREIGN  INT£ROOURSE. 
VitU  iKDCPXiTDEitr  StA.Te. 

FOREIGN  JUDGMENT. 
Vide  EviDiRCK,  I.  7|  8. 

FRAUD. 
yUt  AcTiov  OH  TUB  Cj^sb,  3,  ^  5, 6, 7, 8. 

FRAUDS,  (STATUTE  OF.) 

1.  If  a  promissory  note  payable  to  bearer,  or 
not  nejfotiable,  is  enaorsed  in  blank,  the 
holder  may  write  oyer  the  name  of  the  en 
doner  a  guaranty  or  promise  to  pay  the 
note,  80  as  to  take  the  promise  out  of  the 
statute  of  frauds;  and  tnts  may  be  done  at 
any  time,  before  or  at  the  trial.  J^eUon  ▼. 
JhibaU,  175 

S>  Where  ^.  sold  a  horse  to  B.  at  the  request 
of  C,  and  on  his  promise  to  guaranty  the 
payment  of  B.'s  note  foi  the  money ;  and 
B.  gare  a  note  payable  to  A.,  or  bearer,  in 
12  months,  which  C.  endorsed  in  blank ; 
this  was  held  to  be  an  original  undertaking 
by  C  as  a  surety,  who  was  equally  respon- 
Bible  |M  if  he  had  signed  the  note  with  B. 

ib. 

3.  A  warranty  in  a  writing,  not  under  seal, 
for  the  quiet  enjoyment  of  land,  must  ex- 
press the  consideration  on  which  it  is 
founded.    Kerr  v.  Skaw  amd  Skau>,      236 

4  Erery  agreement  which  is  required  to  be 
in  writing  by  the  statute  of  frauds,  must 
be  certain  in  itself,  or  be  capable  of  being 
made  so  by  a  reJEerence  to  something  else, 
whereby  tne  terms  can  be  ascertained  with 
reasonable  precision,  otherwise  it  cannot  be 
carried  into  ei&ct     Meel  y.  RadeHf,  297 

&•  Where,  in  shipping  articles  of  seamen,  a 
person  has  signed  his  name  under  a  column 
neaded  "  Sureties,"  but  there  was  no  ex- 
planation  added  as  to  the  extent  of  his  un- 
dertaking, it  is  not  a  sufficient  writing 
within  the  statute  of  frauds,  and  the  un- 
dertaking is  yoid.    Dodge  y.  Lean,      508 

mAUDULENT  SALES  AND  CONVEY- 
ANCES. 

VThere  land  is  conyeycd  between  the  render- 
ing and  docketing  the  judgment  against 
the  vendor,  to  a  purchaser  who  has  notice 
of  the  judgment,  with  intent  to  elude  the 
judgment  creditor,  such  conveyance  is 
void,  as  against  the  creditor.  Jaduon,  ex 
dem.  Merril,  y.  Tarrtf,  471 

Vol.  XIII.  64 


G. 

GAMING. 
Fids  Agreeksht,  3.    HonssiiAciita. 

GIFT. 
VidB  Action  oh  tbs  Case,  Z. 

GRANT. 
Vids  DxxD,  Grahtok  a5d  Grantee.    Elec- 
tion, 2,  3.    Stream  of  Water,  1. 

GRANTOR  AND  GRANTEE. 

1.  A  gt«ntor  cannot,  after  the  execution  of 
his  deed,  lawfully  do  any  set  to  prejudice 
the  fights  of  his  grantee.  Per  Thompson^ 
Ch.  J.  Juekson,  ex  dem.  Philips,  y.  M- 
drUk,  106 

S.  And  no  declaiatioiis,  admissions,  or  con- 
fessions, of  the  grantor,  are  to  be  admit- 
ted aeaiost  the  grantee.  Per  Thompson, 
Ch.  jf  ib. 

H. 

HABEAS  CORPUS. 

1.  Where  a  habeas  corpus  is  directed  to  a 
pfiyate  person  to  biinff  up  an  infimt,  the 
Uourt  are  bound,  ex  debito  justitue,  to  set 
the  infknt  firee  nom  improper  restraint; 
but  whether  they  shall  direct  it  to  be  de- 
liyered  oyer  to  any  particular  person,  rests 
in  their  disosetion,  under  the  circum- 
stances of  the  case ;  and  that  although  the 
person  making  the  application  be  the  nUher 
of  the  infant.    MaUer  of  Wmldron,        418 

2.  Where  an  infant  was  in  the  custody  of  its 
grandfather,  and  it  appeared  that  it  would 
be  more  for  the  bmielit  of  the  infant  to  re- 
main with  its  grandfather,  than  to  be  put 
under  the  care  of  the  father,  and  no  im- 
proper restraint  was  shown,  the  Court  re- 
fused to  direct  the  infant  to  be  deliyeted 
to  the  father.  ib 

Costs  OB  remoyal  of  cause  by  habeas  torpus, 
9ida  Costs,  II.  10. 

HAYTl,  (ISLAND  OF.) 
Vide  Indxpeitdevt  Stats,  1. 

HEIR. 

Where  an  heir,  sued  on  the  bond  of  his  ances- 
tor, pleads  non  est/actum,  and  the  issue  is 
found  against  htm,  this  is  not  such  a  fidse 
plea  as  will  render  him  liable,  de  bonis 
proprUs.  Jackson,  eX  dem.  Carman  and 
others,  y.  RasevtU,  97 

•     HIGHWAYS. 

1.  In  the  case  of  an  encroachment  on  the 
highway,  (2  Jf,  R.  L.  277.)  where  the  en 
enMchment  is  not  denied,  all  the  commii  > 
sioners  must  eon&r  in  regard  to  »n*V»«g 
an  order  to  remoye  it,  and  the  majority 
may  act ;  but  when  the  encroachment  is 
denied,  and  the  fact  is  to  be  inquired  into 
by  a  jury,  one  of  the  C4>minissioners  alono 
may  act,  and  make  eoropiaint  to  a  justice 

505 


610 


INDEX. 


of  the  peace ;  or,  at  leant,  the  want  of  a 
joint  contnltation  will  not  rttiate  an  in- 

3uest  aubaequenUjr  found.     Bransom  v. 
iunn,  460 

2.  The  oerti6eate  of  a  jury  finding  an  en- 
croachment, is  conclusive  evidence  of  that 
iact,  in  an  action  brought  to  recover  the 
penalty  for  not  removing  the  encroach- 
ment  tft. 

HORSERACINO. 

t.  An  action  to  recover  back  a  wager  laid  on 
the  event  of  a  horserace,  is  to  be  brought 
in  the  form  prescribed  by  the  act  lo  pre- 
vent excessive  and  deceitful  gmming;  and 
if  the  plaintiff,  in  his  declaration,  state, 
that  the  action  had  accrued  to  him  •eeord- . 
•Mg  to  the  formf  amd  as  is  prescrilted  hf  tks 
second  and  third  sections  of  the  U€t  to  yrs^ 
vent  excessive  and  decsitfui  gaming f  he  will, 
nevertheless,  be  permitted  to  show  a  cause 
of  action  arising  under  the  act  to  prevent 
horseracing.    Haywood  v.  Skeldonj        88 

S.  The  action  is  properly  brought  by  the  per- 
son who  made  the  bet,  although  he  acted 
as  the  agent  or  depositary  of  other  per- 
sons, ib. 

I. 

ILLEGAL  AGREEMENT. 
Fide  Agrexmeitt,  3,  4.    AssuMPf  rr,  7. 

IMPOUNDING  BEASTS 
Vide  Distress. 

IMPROVEMENTS. 
Vide  Partition,  1. 

INDEPENDENT  STATE. 

1.  The  parts  of  the  island  of  Sf.  D^miivo,  re- 
spectively, under  the  government  of  Petion 
and  Christopke,  are  not  independent  states, 
within  the  meaning  of  the  act  of  congress 
of  the  5th  of /une,  1794,  and,  therefore,  it 
is  not  illegal  to  fit  out  a  vessel  for  the  pur- 
pose of  assisting  the  one  against  the  otner. 
Hoyt  V.  Geiston  and  Schenck,  141 

B.  P.  GeUton  and  Sekenck  y.  Hoyt,  in  Error, 

561 

2.  It  is  not  (or  Courts  of  law  to  determine 
whether  a  revolted  colony  has  become  an 
independent  state,  but  for  the  government 
alone ;  and  until  the  government  has  sol- 
emnly recoffuized  its  existence  as  a  nation, 
Courts  are  bound  to  consider  the  ancient 
state  of  things  as  remaining.  Hoyt  v.  Gd- 
ston  and  Schenckj  141 

S  P.  Geiston  and  Sdkenek  r.  Hoyt,  in  Error, 

561 
INDICTMENT. 

lite  arresting:  of  judgment,  afler  conviction, 
on  an  indictment  for  a  felony,  is  not  a  bar 
to  a  Bocond  indictment  for  the  same  offence, 
although  the  second  indictment  is  precisely 
similar  to  the  first.  The  Ptople  v.  Coj- 
horusj  351 
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Indictment  for  assault  and  battery,  Mds  As- 
sault AND  Battert. 

Indictment   for  forcible  entry  and  detainer, 
vide  Forcible  Entry  a  ho  Detaiver,  3. 

Indictment  for  larceny ,  vide  tu  rcset,  2. 

Vida  BiLi.  OF  fiftCEmoirs,  1.    EriDEvcE,  II. 

17.      JUDttHBlfT,  II. 

INFANT. 

Vide  Habeas  Corpvs.    Ovoitoaoa   Commis 
siovERs.    Parent  aeo  Child. 

INJUNCTION. 

1.  Where  an  injunction  to  stay  proceedings 
at  law  was  issued  on  the  order  of  a  master 
in  chancery,  and  the  chancellor,  on  motion 
for  that  purpose,  ordered  the  injunction  to 
be  dissolvea,  and  the  party  immediately 
entered  an  appeal  from  that  order ;  it  waai 
held,  that  the  injunction  was  not  revived 
by  that  appeal,  so  as  to  operate  as  a  stay 
of  the  proceedings  at  law.  Hoyt  v.  Geiston 
and  SchentJi,  139 

2.  Although  an  injunction  operates  only  on 
the  puty»  his  attorneys,  and  agents,  yet 
this  Court  will  take  notice  of  an  existing 
operative  injunction,  for  the  purpose  of 
promoting  tne  ends  of  justice,  and  pre- 
serving harmony  between  the  two  Courts. 

ib. 

INNS  AND  INNKEEPERS. 

1.  In  an  action  to  recover  the  penalty  given 
by  the  7th  section  of  the  act  to  ^y  a  duty 
on  strong  liquors,  Ac.  (sess.  24.  c.  1G4.)  the 
plaintiflTmsy  unite  in  his  declaration  any 
number  of  ofiences,  but  he  can  only  recov- 
er the  |»ena]ty  for  a  single  offence ;  and  a 
conviction  in  such  action  is  a  bar  to  all 
prosecutions  for  offences  of  the  like  nature 
committed  before  such  recovery.  Tigamw 
V.  Driggs,  ^ 

2.  It  ii  unnecessary  for  the  plaintiff  to  prove 
the  day  of  committing  the  offence ;  and  it 
will  be  sufficient  for  ue  justice,  in  making 
up  the  recoYd  of  conviction,  to  insert  the 
day  laid  in  the  declaration,  although  no  par- 
ticular day  was  proved.  H, 

3.  In  an  action  on  the  7th  section  of  the  act 
to  lay  a  duty  on  strong  liouors,  (L  B,  L. 
178.)  where  the  offence  cnarged  in  tho 
declaration  is  the  selling  or  strong  or. 
spirituous  liquon  without  a  license,  con- 
trary to  the  first  clause  in  that  section  of 
the  statute,  the  plaintiff  cannot  proceed  for 
the  offence  specified  in  the  subsequent 
clause,  viz.  selling  liquors  to  be  drank  in 
the  house  of  the  seller,  without  entering 
into  a  recognisance.    Bigelow  v.  Johnson^ 

428 
Vide  Aorsbmsnt,  3. 

INSOLVENT. 

1.  A  plea  stating  that  ^.,  the  person  bene- 
ficially interested,  being  an  insolvent  with- 
in the  act  of  AprV,  1811,  by  the  plaintiff, 
his  agent,  (under  whose  name  A.  sold  tho 
goods,  to  recover  the  price  cf  which  tfaa 
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•etion  was  brought,)  usigiied  the  debt  doe 
from  the  defendant  to  B.,  in  preference  to 
the  other  creditors  of  ^.,  ii  bad;  such  as- 
signment beinff  yalid  under  the  statute. 
(kuMca  ▼.  Bris&in  and  Brannan^  9 

8.  Where  three  assignees  have  been  appoint- 
ed under  the  insolTent  act  of  the  od  of 
Jipril,  \6l\f  (since  repe^ed,)  one  of  whom 
refuses  to  act,  and  no  other  is  appointed  in 
his  stead,  the  two  who  enter  upon  the  exe- 
cution of  the  trust  may  maintain  actions 
for  debts  due  to  the  insolvent  in  their  own 
names,  without  joining  the  third.  Vian 
Valktnburgk  ana  anoAar  t.  Elmendofff 

314 

3.  When  an  order  has  been  made  for  the  as- 
signment of  an  insolvent's  estate,  under 
the  9th  section  of  the  insolvent  act,  (1 
JV.  R.  L.  464.)  the  ofiScer  granting  the  or- 
der cannot  afterwards  vacate  it,  unless 
there  has  been  surprise  on  the  opposing 
creditors,  or  they  have  been  misled  by  the 
opposite  party.    Matter  of  Bradttreet,  385 

4.  Where  the  counsel  for  the  opposing  cicd- 
itors  was,  while  going  to  the  office  of  the 
recorder  of  AWo-VorJe  to  oppose  the  insol- 
vent's discharge,  met  by  one  of  the  attor- 
nevs  for  the  petitioning  creditors  and  in- 
solvent, and  detained  by  him  in  conversa- 
tion, and  the  perusal  or  papers  relating  to 
the  opposition,  and  in  the  mean  time,  the 
other  attorney  had  appeared  with  the  pe- 
titioning cremtors  before  the  recorder,  and 
obtained  an  order  for  the  assignment  of 
the  insolvent's  estate,  it  was  neld,  that, 
under  these  circumstances,  the  recorder 
ought  to  vacate  the  order  ib, 

6.  The  officer  before  whom  the  proceedings 
under  the  9th  section  of  the  insolvent  act 
are  had,  should  be  satisfied  that  two  thirds 
of  the  creditors  had  requested  that  an  as- 
signment of  the  insolvent's  estate  should 
be  made  ;  although  if  it  appears,  after  the 
assignment  has  been  made,  that  two  thirds 
of  the  creditors  had  not  assented,  the  as- 
signment is,  notwithstanding,  valid.       t^. 

6.  Ifthe  creditors  do  not  attend  in  due  time 
to  oppose,  their  assent  is  presumed,  and 
that  the^  have  waived  their  opposition,  ib. 

7,  The  assignment  having  been  made  by  the 
insolvent  himself,  under  the  9th  section  of 
the  insolvent  act,  he  is  to  be  discharged  on 
conforming  to  the  directions  of  the  act,  in 
respect  to  petitioning  creditors ;  he  must, 
therefore,  make  out,  under  oath,  an  ac- 
count of  his  creditors,  and  a  just  and  true 
inventory  of  his  estate,  and  deliver  over 
his  estate  to  his  assignees ;  but  he  is  not 
bound  to  advertise  anew.  ib. 

INSPECTION. 
The  aci  Jor  the  tmmaetio*  of  JUmr,  See.  (sess. 
3G.  ch.  37.  S  JV*.  R.  L.  320.)  does  not  ap- 
ply to  flour  purchased  out  of  this  state, 
(where  it  has  been  inspected  and  branded,) 
to  be  consumed  in  another  state,  and 
brought  to  Aew-  York,  and  there  shipped, 
with  a  view  to  be  forwarded  to  its  place  of 
destination.    Hancock  v.  Sinrges,         331 


INSURANCE. 
Loss. 

1.  Insurance  on  a  cargo  from  JVhff  York  to 
Anlwerp,  During  the  voyage,  (he  ship 
was  boarded  by  a  British  privateer,  and 
carried  into  Portsmouth,  in  England,  and 
after  a  short  detention  was  released,  and 
on  arriving  in  k*tushing  loads,  an  armed 
force  was  put  on  board,  and  continued  until 
her  arrival  at  JliUtoerp,  on  the  21st  July, 
1807,  where  she  was  not  sufiered  to  land 
her  cargo,  nor  to  depart  with  it,  the  armed 
force  being  kept  on  board  by  the  officer 
of  the  customs.  On  application  by  the 
consignee,  leave  was  obtained  from  the 
French  government,  through  its  ministers, 
to  land  the  cargo  under  Sie  direction  of 
the  officer  of  the  customs,  on  condition  of 
its  being  placed  in  depot,*in  the  custom- 
house stores,  until  the  decision  of  the  Em- 
peror of  France  could  be  obtained.  After 
remaining  in  this  state  of  seauestration 
until  1810,  the  cargo  was  sold  by  order 
of  the  emperor,  ana  the  proceeds  paid  in- 
to his  eaisse  d'amortisement.  Hdd,  that 
there  was  a  total  loss  of  the  cargo  bv  the 
arrest,  restraint,  and  detainment  of  tiie 
French  government.  Grade  v.  JVeio-  York 
Insurance  Co.  161 

2.  A  vessel  was  insured,  among  other  risks, 
against  fre :  during  tne  voyage  a  seaman 
carelessly  put  up  a  lighted  candle  in  the 
binnacle,  which  took  fire,  and  communi- 
cating to  some  powder,  the  vessel  was 
blown  up,  and  wholly  lost :  it  was  held, 
that  the  insurers  were  not  liable  for  the 
loss.     Grim  v.  The  Phcmix  Insurance  Co. 

431 

3.  Insurers  are  not  liable  for  the  fault,  negli- 
gence, or  misconduct  of  the  master  ■  or 
mariners  not  amounting  to  barratry.       ih. 

4.  A  loss  occasioned  by  the  mere  carelessness 
or  negligence  of  the  master  or  mariners, 
does  not  amount  to  barratry,  which  is  an 
act  done  with  a  fraudulent  intent,  or  ex 
mal^fieio.  ib. 

INTEREST. 

Interest  on  judgment,  vide  Error,  6. 

In  an  action  against  sheriff  for  money  levied 
under  an  eaecution,  vide  Exxcutius,  7, 8. 

J. 

JOINDER  OF  PARTIES. 
Vide  Plxadiro,  1.  3, 4.    Release. 

JUDGMENT. 

I.  Priority  and  lien  of  judgments  and  txe 

eutions. 
II.  Arrest  of  judgment 

I.  Priority  and  hen   of  judgments  and  eia- 

cutions. 

1.  Where  Jt.  was  interested  to  the  amount 
Qif  100  dollars  in  a  judgment  recovered  by 
B.  against  C,  and  an  execution  was  aflei^ 
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wwds  iMiied  ftt  the  raft  of  D.  a^unst  C. 
on  a  junior  judgment,  under  which  exe- 
cution Ji,  porchued  the  land,  as  the  tma- 
tee  of  B.^  and  took  a  deed  from  the  aheriff, 
and  immediately  conveyed  the  land  to  B., 
bj  whom  the  conaideration  waa  advanced, 
and  then  an  execution  was  issued  upon  the 
elder  judgment  for  the  amount  ibr  which 

A,  was  interested  therein,  and  levied  upon 
the  same  premises,  which  were  sold  and 
tonveved  by  the  sheriff  to  «9.,  it  was  held 
that  A.^  having  executed  the  trust,  by  con- 
veying the  land  to  B.,  when  purchased  by 
him  at  the  first  sale,  was  not  thereby  es- 
topped from  sub8e<|uently  acquiring  a  title 
to  the  uune  premises,  and  might  recover 
them  in  an  action  of  ejectment,  a^ainat  a 
person  holding  under  B.,  and  thai  although 

B.  forbade^the  second  sale,  the  conveyance 
under  it  was  not  inoperative ;  at  least,  that 
it  could  not  be  inquired  into  in  a  collateral 
action,  and  could  only  be  determined  on  a 
direct  application  to  thia  Court,  or  to  a 
Court  of  equity*  Jackson^  ex  dem.  fTAit- 
locke,  V.  MUls,  463 

H.  Where  the  body  of  a  defendant  is  taisen  in 
execution,  the  lien  of  the  judgment  upon 
his  land  is  suspended,  and  ilT  duriiig  his 
imprisonment,  a^.  fa.  ia  iasuea  on  a  junior 
judgment,  under  which  his  land  is  taken 
ana  told,  and  he  ia  then  discharged  from 
imprisonment,  under  the  ad  for  Ike  rdi^ 
of  (Ubtors  tpUk  Ttwptet  to  tkt  imprisonment 
of  their  personMj  and  then  the  plaintiff  in 
the  prior  judgment  issues  ^fi-fa.,  this  does 
not  give  that  judgment  a  priority  of  lien, 
or  defeat  the  title  acquired  under  the  Utter 
judgment.  Jackson,  ex  dem.  Spencer,  v. 
Benedict,  533 

i'riorit^  between  sbertff'a  deed  of  lands  ia  the 
military  traoL  and  sale  by  defendant  ia  the 
execation^VMfe  Mii»itarv  Bovrtt  Lasds. 

fide  CoVKts  ot  Jvsticxs  of  Tits  Pkaci, 

VIII.  35, 96. 

II.  Arrut  of  judgmenL 

3  On  a  motion  in  afreat  of  judgment  for  a 
defect  in  the  declaration,  it  ia  not  neoea- 
sary  to  produce  the  whole  record  in  Court, 
but  the  declaration  alone,  adding,  that  a 
verdict  had  been  fbund  ibr  the  pkintiir,  is 
sufficient.    Xiven  v.  Munn,  48 

4.  Averments  are  to  be  construed  less  strictlv 
afler  verdict  ia. 

5.  The  arresting  of  jodgment,  aAei;a  convic- 
tion on  an  indictment  for  a  felony,  ia  not 
a  bar  to  a  second  indictment  for  tne  same 
offence,  althougli  the  aecond  indictment  is 
precisely  similar  to  the  first  The  People 
'^.CashoruSf  '    351 

6.  Where  a  Court  of  competent  juriadiction 
arrest  a  judj^ment  at  the  instance  of  the 
defendant,  it  muat  be  intended,  legally, 
that  the  indictment  was  vicious.  Per 
Soencer,  J.  lA. 

7.  The  effect  of  arresting  a  judgment  is  the 
same  as  quashing  an  indictment  before 
trial.    Per  Spencer,  J.  A, 
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Judgment,  when  an  extingniahmeal,  tide  k  \ 


TIHGUISHIIXST. 

JUStlCES  OF  THE  PEACE. 
Vide  ArriuuiTicB.    lass  akd  laaxBXPxaa 

K. 

KAYADEROSSERAS  PATENT. 

1.  The  construction  heretofore  given  to  the 
Kufoderaseeras  wUaU^  is  not  to  be  called 
in  question.  Jaacson,  ex  dem.  BeekmoMj  v. 
Stephens^  496 

2.  The  true  northwestemmost  head  of  the 
KayaderoMserms  creek  ia  that  adopted  by 
the  commissionen  Sx  the  division  of  thie 
patent  ia  1770 ',  and  Baker's  Falls  are  the 
third  falls  on'  the  AUaanf  rioer  mantioned 
in  that  patent  ik 

L. 

LANDLORD  AND  TENANT. 

Vidi    Ejectmemt,   II.     TiNJorr    at  Wixx. 

(JSS  AND  OcCUPATlOlf. 

LARCENY. 

1.  On  \he  trial  of  an  indictment  for  stealing 
a  bank  note,  bill,  ^.,  under  the  atatnte, 
(1  JV,  R.  L.  174.  sess.  24.  ch.  88.)  parol 
evidence  of  the  contents  of  the  bills  or 
notes  stolen,  is  admissible,  without  ac- 
counting for  their  non-production.  7%a 
People  V.  Holbrooke  90 

8.  Wheie  the  indictment  sUted  that  the  de- 
fendant  stole  fumr  promissory  noies^ 
moiUy  called  bank  notes,  given  for  the 
of  50  dollars  eadi,  hy  the  Mechanics*  fionft, 
in  the  city  iff  Soso-Yorki  uhich  toere  iua 
and  unpaid,  of  the  value  of  200  dollars, 
the  goods  and  chaUds  qf  P.  C,  iheu  aauL 
there  found,  &c.,  it  waa  held  a  aufficient 
description,  without  saying  they  were  the 
property  of  P.  C.  The  word  chattds  de- 
notes  property  and  ownership.  ik» 

LAW  OF  NATION8. 
ridsCAPTDRi.    Iai)KPB5DXVT  Stats,  S. 

LEASE. 
1.  A  covenant  in  a  lease  on  the  part  of  the 
lessor  to  let  the  lot,  at  the  expiration  of  the 
term,  to  the  lesaee,  without  mentioning 
any  price  for  which  it  was  to  be  let,  is  not 
a  covenant  for  a  perpetual  lease,  or  for  a 
perpetual  renewal  of  the  lease,  artd  can,  at 
best,  be  extended  to  a  single  renewal  for 
the  term  for  whieh  the  onginal  lease  was 

g>en.    Abed  v.  Radetif,  237 

ut  it  is  not  callable  even  of  the  latter 
construction,  and  is  altogether  void  Ibr  un- 
eertahit^.  ih 

3.  An  action  on  the  ease  in  the  nature  of 
waste  lies  against  the  assignee  of  a  leasee 
Short  V.  WiEton  and  others^  33 
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U£N. 

Of   judgmenU   and  ezeeutioiiSy  vtie   Judg- 
ment, I. 

LIMITATION  OF  ACTIONS. 

1.  To  take  a  demand  out  of  the  statute  of 
limitations,  there  must  be  a  promise  ex* 
press  or  implied.    Laurence  t.  Hopkins, 

2.  ^nd  no  promise  can  be  inferred  firom  a 
fileelantioki  of  the  defeadanl,  that  he  was 
not  hokieii  to  pay  aay  thing,  and  that  the 
contiaot  could  not  be  enforced  at  law,  and 
that  he  seyer  would  pajr  any  thing,  as  it 
was  an  unjust  debt.  H, 

8.  An  oflfec  bv  a  defendant  to  compcomise  a 
suit,  which  is  rejected,  cannot  be  made 
use  of  to  take  tlie  case  out  of  the  statute 
of  Umitatioofl.  tfr. 

4.  In  an  action  to  recover  the  amount  of  an 
order  which  had  been  drawn  by  the  de- 
fendant,  but  which  the  drawee  bmd  refused 
to  pay,  the  defendant  pleaded  the  statute 
of  limitations,  and  a  witness  tesUfSed, 
that,  af\er  the  lapse  of  six  years,  he  pre- 
sented  the  order  to  the  defendant,  who  did 
not  pretend  but  that  the  money  was  due, 
and  said  that  he  did  not  recollect  paying 
it,  but  that  he  would  examine  his  papers, 
and  if  he  had  paid  it,  be  would  write  to  the 
witness,  who,  howeyer,  neyer  received  any 
communication  from  the  defendant  upon 
the  subject ;  it  was  held,  that  this  was 
sufficient  evidence  from  which  to  imply  a 
promise  by  the  defendant  to  pay  the 
money,  if  he  should  find  that  it  had  not 
been  paid,  and  thus  to  take  the  case  out 
of  the  statute  of  limitations.  Mosher  y. 
Hubbard,  510 

Adyerse  possession,  vide  EixcmsaT,  1. 

LOCATION. 
Vide  Patent. 

M. 

MAINTENANCE. 

1.  Where  a  person  undertakes  to  sell  land 
which  is  held  adversely  to  him,  it  is  im- 
material whether  his  title,  or  claim,  were 
good  or  bad,  and  the  parties  to  such  sale 
will  be  equally  within  the  statute  against 
champerty  and  maintenance.  Totnb  y. 
Sherwood,  289 

2.  So,  where  a  person  obtained  a  certificate 
from  the  surveyor-general  of  the  state, 
that  he  purchased  a  lot  of  Und,  and  the 
land  was  then  sold  under  an  execution 
urainst  him,  and  he  aflerwards  ass^ed 
the  certificate,  it  was  held  that  the  assignee 
was  liable  to  the  penalty  of  the  statute,  ih, 

3.  And  the  value  to  oe  recovered  is  not  only 
that  of  the  land  actually  occupied  and  cul- 
tivated, but  of  the  whole  lot  of  which  it  is 
parcel,  and  which  is  claimed  in  connection 
with  it.  ih. 

I.  A  person  who    sells  and  conveys  land 


without  the  knowledge  that  there  is  a  sub- 
sisting adverse  possession,  is  not  liable  to 
the  penalty  for  selling  a  pretended  title, 
imder  the  oth  section  of  the  act  to  prevent 
champerty  and  maintenance.  (I  JV*.  R.  L. 
173.)     Ousenfratsy.KeUy,  466 

5.  The  seller  of  land  is,  however,  in  the  first 
instance,  to  be  presumed  connusant  of  tlie 
situation  of  it  ib. 

6.  Where  a  person  enters  upon  new  lai.ds 
without  claim,  er  color  of  title,  and  con- 
veys them,  by  deed,  to  a  third  person,  and 
the  lawful  owner  of  the  load,  not  having 
notice  of  these  facts,  ailexwards  sells  and 
conveys  the  same,  he  is  not  liable  to  the 
penalty  for  selling  a  pretended  title.       ib. 

Vidt  DasD,  II. 

MESNB  PROFITS. 
Vida  £jsoTiU!iT,  IV. 

MILITARY  BOUNTY  LANDS. 
A  sheriff's  deed  for  lands  in  the  military  tract 
must  be  recorded ;  and  if,  afler  land  has 
been  sold  on  execution,  and  a  conveyance 
made  by  the  sberiiF,  and  before  such  con- 
veyance is  recorded,  the  former  proprietor 
conveys  it  to  a  bona  fide  purchaser,  for 
a  valuable  consideration,  who  has  his  deed 
first  recorded,  such  subsequent  purchaser 
will  gain  a  priority.  Jaaioon,  ex  dem. 
MerriU,  v.  Terry,  471 

Vide  Onondaga  Commissioners. 

MIUTIA. 

L  A  eoninctat  for  carrying  the  mail  is  not 
eJEempt  from  military  duty.  The  excnip 
Uon  only  extends  to  persons  engaged  in 
the  actual  conveyance  of  it.  Johnson  v. 
Hum,  186 

2.  In  an  action  against  the  president  of  a 
oourt-martial  U>  recover  back  a  fine,  the 
objection  cannot  be  made  that  the  person 
who  warned  the  defendant  to  appear  on 
parade,  and  before  the  court-martial^  was 
not  duly  appointed  a  sergeant,  even  if  the 
objection  could  be  taken  before  the  court- 
martial,  ib 

MORTGAGE. 

L  L.,  having,  by  his  agent,  B,,  agreed  to  pur- 
chase a  &rm  of  F.,  for  2,000  dollars,  ad- 
vanced the  money  to  B.  for  the  purpose  of 
completing  the  purchase,  and  B.  paid  to 
F,  1,000  dollars,  and  gave  his  bond  to  F. 
to  pay  oflT  a  prior  mortgagejfor  the  like 
sum,  to  P.,  retaining  the  1.0uO  dollars  un- 
known to  L.  Held,  that  though  P.  knew 
of  B.'s  retaining  the  1000  dollars,  instead 
of  paying  off  the  mortgage,  and  had  agreed 
with  B.  that  the  roor^rs^e  should  be  paid 
by  land,  for  the  purpose  of  which  he  had 
entered  into  an  agreement  with  B.,  which 
agreement,  however,  was  Hot  performed 
by  B. ;  yet  his  title  under  tlie  mortgage 
was  nota^cted  by  the  arrangement,  there 
being  no  fraud. on  his  parL  but  that  L. 
must  bear  the  loss  arising  from  the  mis- 
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conduct  of  his  own  agent  Jatkttm,  ex 
dem.  PotteTf  v.  Leonard  and  oikers^  180 
2.  A  mort^j^age  interest  puaoi  under  general 
wordi  in  the  will  of  the  mortgagee  rela- 
ting to  the  realty.  Jackton^  ez  &m.  liv- 
ing9t0n^  V.  Delameyf  537 

N. 

NEW  TRIAL.. 

Where  a  question  of  advene  poasenion  waa 
not,  on  the  trial,  aubmitteo  to  the  jury, 
it  will  be  presamed  to  have  been  aban- 
doned, and  cannot  be  made  a  ground  of 
moving  for  a  new  trial.  JocIemm,  ez  dem. 
BeekmaUf  ▼.  SUpktns,  496 

NOTICE. 
Ftife  Fraudulent  Sales  ahd  Covvetancbs. 

NOTICE  TO  PRODUCE  PAPERS. 
Vide  EviDEVcB,  II.  16, 17, 18. 

NINE  PARTNERS'  PATENT. 

The  northern  boundary  of  the  patent  to  Ssn- « 
dsrs  and  Hetrmanee,  forms  the  southern 
boundary  of  the  JV/ns  Partners*  Patenif 
and  there  u  no  intermediate  space,  or  goref 
between  the  two  patents.  Jaeksam^  ez 
dem.  iMdlow^  v.  StnoU,  336 

o. 

ONONDAGA  COMMISSIONERS. 
Oy  the  8th  section  of  the  act  to  settle  disputes 
concerning  the  titles  to  lands  in  the  emaUy  of 
Onondaga^  in&ntf  have  three  years  after 
their  coming  of  age  in  which  to  file  their 
dissent,  and  are  not,  like  adults  laboring 
under  no  disability,  restricted  to  two  years ; 
but  after  filing  their  dissent,  they  are  to 
give  notice  to  the  commissioners,  to  com- 
mence  a  suit  within  three  years,  dec.,  ac- 
cording to  the  directions  of  the  3d  section 
of  the  statute,  (l  JVl  A.  L.  213.  215.) 
Jackson^  ez  dem.  Boffd,  v.  LewiSf         504 

ORIGINAL  WRIT. 

1.  The  ori^nal  writ  in  assumpsit  against  a 
corporation,  must  be  in  the  nature  of  a 
summons,  and  not  hypone,  or  attachment. 
Lynch  V.  Mechanics'  Bank,  127 

2.  And  where  the  original  is  by  pone,  or  at- 
tachment, it  cannot  be  amended,  being 
conformable  to  the  pradpe^  but  may  be 
quashed  on  motion.  t^. 

3.  The  original  writ  against  a  private  person 
for  a  certain  demand,  is  a  pracipe,  on  which 
the  process  lb  by  summons.  ih, 

4.  But  where  the  demand  is  uncertain,  it  is  a 
si  tefecerit  seeunm,  and  the  process  is  by 
pone,  or  attachment.  ii. 

5.  Original  writs  issuing  out  of  this  Court, 
pursuant  to  the  statute  of  the  17th  of  Feb- 
ruary,  1815,  (sess.  38.  ch.  38.)  must  be 
tested  like  all  other  process  issuing  out  of 
the  Court,  that  is,  on  some  day  in  term,  ik, 

510 


6.  And  it  seems,  that  they  may  be  tested  be- 
fore, if  issued  after  the  cause  of  actiot: 
arose.  ih. 

OVERSEER  OF  THE  POOR 
Vide  Apprektice,  2 

P. 

PARENT  AND  CHILD. 

1.  A  parent  is  bound  to  provide  his  infant 
children  with  necessaries,  and  if  he  neg- 
lect to  do  so,  a  third  person  may  supply 
them,  and  charge  the  parent  with  the 
amount    Van  VaUkenhtrgh  v.  Watson,  4H0 

2.  But  such  third  person  must  take  notice  of 
what  is  necessary  for  the  infant  acoordin^ 
to  his  situation  in  life,  and  where  the  in- 
fimt  lives  with  his  parent,  and  is  provided 
for  by  him,  a  person  furnishing  necessaries 
cannot  charge  the  parent.  ih. 

Vide  Barom  akd  Feme,  3.    Habeas  Corpus. 

PARTITION. 

1.  Where  a  person  entered  into  and  improved 
land,  by  the  permission  of  a  tenant  in 
common  of  the  land,  and  a  partition  was 
afterwards  made  in  1793,  (see  acts  of  the 
16th  March,  1785,  and  3d  April,  1792,)  it 
Was  held,  that  the  person  to  whose  share 
the  land  in  question  bad  fallen,  could  not 
maintain  an  action  of  ejectment  for  it, 
without  tendering  to  the  tenant  the  value 
of  the  improvements,  both  before,  and  for 
all  the  time  since  the  partition,  aAer  de- 
ducting for  the  uee  and  occupation  of  the 
land.  Jadison,  ez  dem.  Fisher^  v.  Creat 
and  Kdlogg,  116 

2.  Where  a  partition  was  made  in  17G4.  under 
the  colonial  act  of  1762,  and  on  the  trial, 
in  1813,  the  map  and  field  book,  which  had 
been  filed  pursuant  to  the  directions  of  thai 
act,  were  produced  in  evidence,  but  the 
balloting  book  could  not  be  found,  it  was 
held,  that  afler  such  a  lapse  of  time,  and  the 
act  of  the  parties  reco^izing  the  partition, 
it  would  not  be  invalidated  on  account  of 
the  want  of  the  balloting  book.  Jatkson, 
ez  dem.  Kloek  and  others,  v.  Richtmyer, 

367 

3.  And  an  agreement  relating  to  the  partition, 
ezecuted  oy  a  third  person  in  the  name  of 
one  of  the  parties,  who  it  did  not  appear 
had  any  authority  to  ezecute  it,  was  neld 
to  be  ratified  by  the  subsequent  acts  gf  the 
party  in  whose  name  it  was  made.  i^ 

4.  Where  land  was  conveyed,  and  the  grantee 
entered  into  possession,  and  afterwards 
proceedings  were  had  in  partition  in  rela- 
tion  to  the  same  premises,  to  which  the 
grantee  was  not  a  party,  and  the  premises 
were  aold  by  commissioners  appointed  by 
the  Court,  and  conveyed  by  them  to  the 
purchaser,  it  was  held,  that  the  first  gran- 
tee was  not  precluded,  by  the  proceeaings 
in  partition,  from  controverting  the  rigT 
of  the  subsequent  purchaser,  and  that  tus 
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poaueanon  oeing  advene,  the  deed  from 
the  coniminioDen  was  void.  Jackson,  ex 
dem.  Snulhj  v.  yroomarif  488 

PATENT. 

In  ancient  patents,  where  the  description^  the 
land  is  vague,  and  the  construction  some- 
what doubtful,  the  acts  of  the  parties,  the 
acts  of  government,  and  of  those  claiming 
under  adjoining  patents,  are  entitled  to 

5 Teat  weight  in  the  location  of  tlie  grant, 
ocftjtm,  ex  dem.  Sehenck  and  others,  v. 
Wood,  346 

Ambiguity  in,  vide  Etidk5ck,  II.  23,  24. 

PERFORMANCE. 
Vidt  AoRSEHKNT,  6,  7.    Assumpsit,  1,  2,  3. 

PHILLIPS'S  PATENT. 
Vide  RuMBOUT  Patent,  2. 

PLEADING. 

I.  Parties  to  the  action, 
II.  Declaration, 
m.  Plea. 
IV.  Replieaiion, 
V.  Demurrer. 

yi.  PUa  puis  darrien  continuance. 
VII.  Pleading  in  partiadar  actions  and  cases, 
VIIL  Variance. 

I.  Parties  to  the  action. 

1.  In  debt,  on  bond,  to  the  committee  or  truih 
tees  of  a  corporation,  solvendum  to  the  oor^ 
poration  by  its  true  name,  the  corporation 
may  declare  in  their  own  name,  and  may 
allege  that  the  bond  was  made  to  them  by 
the  description  of  the  eommiltee,  ^.  Aeto- 
York  .African  Society  v.  Variek  and  others, 

38 

8.  An  action  to  recover  back  a  wager  laid 
on  the  event  of  a  horserace,  is  properly 
brought  by  the  person  who  made  the  bet, 
although  ne  acted  as  the  agent  or  depos- 
itary (?  other  persons.  Haywood  v.  Shd' 
don,  68 

3.  Tenants  in  common  must  join  in  an  action 
of  trespass,  quare  clausum  /regit.  Austin 
and  others  v.  Hall,  286 

4.  Where  three  assignees  have  been  appoint 
ed  under  the  insolvent  act  of  the  3d  of 
AprU,  1811,  (since  repealed,)  one  of  whom 
refuses  to  act,  and  no  other  is  appointed 
in  his  stead,  the  two  who  enter  upon  the 
execution  of  the  trust,  may  maintain  ac- 
tions for  debts  due  to  the  insolvent,  in 
their  own  names,  without  joining  the 
third.  Van  Valkenburgh  and  another  v. 
Elmendorf,  314 

6.  Where  a  promise  is  made  to  the  overseen 
of  the  poor,  their  successors  cannot  main- 
tain an  action  upon  it,  they  not  being  a 
corporation.  Shear  v.  Overseers  of  Hals' 
daU,  496 

II.  Deelaratian. 

6  A  declaration  may  count,  as  on  a  promise 
by  paiol|  and  it  may  be  supported  by  a 


promise  in  writing,  if  it  comport  with  the 
promise  stated.    Jfelson  v.  Diibots,       177 

7.  Where  a  penal  statute  gives  no  form  of 
declaring,  the  plaintiff  must  set  forth  spe- 
cially the  facts  which  constitute  the  of- 
fence.   Bigdow  V.  Johnson,  42S 

8.  In  an  action  against  the  surety  on  an  ad- 
ministration bond,  it  is  sufficient  for  the 
plaintiff  to  state  that  ffoods,  chattels,  and 
sums  of  money,  of  the  deceased,  to  a  large 
amount,  to  wit,  the  amount  of,  Slc.,  had 
come  into  the  hands  of  the  administratrix, 
which  she  had  converted  and  disposed  of 
to  her  own  use,  &c.,  the  creditor  not  being 
presumed  to  know  precisely  what  goods, 
&c.,  the  administratrix  hadf.  and  this  fact 
Iving  more  properly  in  the  knowledge  of 
the  defendant,      the  People  v.  Dunlap, 

4i57 

9.  Where,  in  a  declaration  upon  an  instru- 
ment in  writing,  no  venue  is  stated  in  the 
body  of  the  declaration,  but  only  in  the 
margin,  and  no  place  is  alleged  at  which 
the  instrument  was  executed,  it  is  no  va- 
riance if  the  instrument  produced  in  evi- 
dence bears  date  at  a  diflerent  place  from 
that  in  which  the  venue  is  laid.  Alder  v. 
Griner,  449 

10.  It  seems  that  it  would  have  been  other- 
wise had  a  place  been  stated  in  the  body 
of  the  declaration.  it. 

11.  A  count  in  debt,  on  simple  contract,  may 
be  joined  in  the  same  declaration  with  a 
count  in  debt  on  a  judgment,  although  the 
pleas  are  different,  union  Cotton  Manu- 
factory  v.  Lobdell  and  another,  463 

12.  Caoses  of  action  which  admit  of  the  same 
pleas,  and  of  the  same  judgment,  may  be 

^oined  in  the  same  declaration.  ib. 

[n  a  declaration  in  trespass  on  tlic  case,  it 
was  alleged,  that  the  defendant,  by  false 
representations,  procured  certain  cattle 
belonging  to  the  plaintiff,  to  be  seized  by 
a  custom-house  officer,  under  pretence  that 
they  were  about  to  be  smuggled  into 
Canada,  and  then  proceeded  to  state,  that, 
in  consequence  or  these  representations, 
the  cattle  were  converted  ana  disposed  of 
to  the  use  of  the  United  Stfttcs;  it  was  held, 
that,  after  a  verdict  for  the  plaintiff,  it 
could  not  be  intended,  from  this  allegation, 
that  the  cattle  were  condemned  as  forfeit- 
ed to  the  United  States.  Hastings  v. 
Wood  and  Curtis,  462 

14.  When  there  is  a  demurrer  to  the  whole 
declaration,  and  one  of  the  counts  is  bad, 
that  count  cannot  be  referred  to  for  the 
purpose  of  helping  out  and  aiding  another 
count.    Jfelson  v.  Swan,  483 

15.  The  common  money  counts  nia^  ht*  united 
in  one  count,  in  which  may  be  coiiiprised 
a  count  for  goods  sold,  in  the  like  general 
form.  t6. 

16.  But  a  count  generally,  for  certain  lands 
sold  and  convnfed,  by  tne  plaintiff  to  the 
defendant,  without  any  particular  descrip- 
tion, is  bad,  and  cannot  be  joined  with  the 
common  counts.  t^, 
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Amending    declantion   by  changing  Tcnne, 
vide  AMEiri>VKHT,  2. 

DedanlioB  in  debt,  mi  bond,  by  eorpomtiwi, 
md$  CoEFonAfios,  1,S. 

Ilf .  Plea. 

17.  Wbere  teveral  platntiffii  mnst  join  In 
bringing  a  personal  action,  a  release  by 
one  Joint  plaintiff  is  a  bar  to  the  action. 
JiustU  and  otktrs  y.  BtU,  286 

18.  8o,  in  an  action,  by  teoants  in  common, 
for  a  trespass  on  land,  of  which  they  are 
the  co-heirs,  a  release  by  one  of  the  plain- 
tifis  is  a  bar  to  the  action.  ib, 

10.  Where  the  defendant  to  an  action  of  cove- 
nant pleaded,  that  the  plaintiff  himself, 
and  others,  were  associated  as  co-partners, 
under  a  certain  finn,  and  that  he,  with  B. 
and  C,  were  appointed  agents  and  direc- 
tors for  the  company,  and  that  he  executed 
the  agreement  in  his  capacity  of  agent,  or 
director,  and  not  otherwise,  without  aver- 
ring, or  setting  forth  his  authority,  the  plea 
on  demurrer  was  held  bad.  nhUt  and 
others  v.  SkinneTf  307 

80.  Where  a  person  seals  a  deed,  or  executes 
a  covenant  in  behalf  of  others,  he  is  bound 
to  aver,  or  set  forth  and  prove,  the  au- 
thority under  which  he  acted.  It  is  not 
enough  to  crave  oyer  of,  and  set  forth  the 
instrument  executed  by  him  in  his  plea. 

ih. 

Si.  Under  the  plea  of  niiZ  Ud  record,  the  de- 
fendant cannot  ffive  notice  of  special  mat- 
ter to  be  offered  in  evidence  at  the  trial. 
Raymond  v.  Snuih,  339 

22.  The  statute  has  reference  to  such  issues 
only  as  are  to  be  tried  by  the  country,    ik. 

23.  In  an  action  on  a  recognisance  of  bail,  un- 
der a  plea  of  payment,  evidence  of  pay- 
ment of  a  less  sum  than  the  amount  or  the 
judgment  is  inadmissible.  Meckamc»* 
Bank  v.  Hazard,  3S3 

24.  Nor  could  payment  of  a  less  sum  be  plead- 
ed, although  accepted  in  full  satisfaction,  ib. 

25.  Where  the  plaintiff  in  an  action  of  cove- 
nant assigns  a  particular  breach,  a  general 
plea  of  performance,  pursuing  the  words 
of  the  covenant,  is  bad  on  general  de- 
murrer.    Bradley  v.  OsterKowU,  404 

26.  So,  where  the  covenant  was  .to  convey  a 
farm,  and  the  plaintiff  assigns  for  breach, 
that,  before  executing  the  conveyance,  the 
defendant  removed  from  tlie  premises  a 
elder-mill  which  was  annexed  to  the  free- 
hold, the  defendant  must  answer  particu- 
larly the  breach  assi^ed.  ib. 

27.  The  want  of  consideration  cannot  be 
pleaded  in  avoidance  of  a  deed.  Dorr  v. 
Munaell,  430 

26.  In  an  action  of  debt  on  bond,  the  defend- 
ant cannot  plead  a  failure  of  consideration, 
or  that  he  was  induced  to  give  the  bond 
by  a  fhiudulent  representation  of  the  value 
of  a  thing,  which  aflerwards  turned  out  to 
be  of  no  value,  as  where  the  consideration 
of  a  bond  was  the  transfer  of  a  patent  right 
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to  which  the  plaintiff  was  not  entitled  m 
the  origiml  inventor.  ik. 

29.  Fraod  may  be  given  in  evidence  under 
non  estfkUum,  mj  where  it  relates  to  the 
execution  of  the  instrvment.  t^. 

30.  A  notice  of  special  matter  to  be  pven  iu 
evidence  under  the  gt*neial  issue,  uthough 
not  reqoixed  to  be  in  the  strict  te^nical 
ibrm  of  a  plea,  yet  must  contain  all  ti>e 
facts  neeessary  to  be  stated  in  a  special 
plea.     Skepara  v.  Merrill,  475 

Flea  or  notice  of  set-off,  «t<2s  Set-off,  1. 

Vide  IssoLVXJfT,  I. 

IV.  Repliemtiom. 

31.  In  an  action  of  aasnmpsit  for  goods  sold, 
the  defendant  pleaded,  that  one  Ji.  carried 
on  business  under  tlie  name  of  the  plain- 
tiff; that  the  plainliff;  as  agent  of  ^..  sold 
the  goods  >  as  such  agent,  assigned  the 
debt  of  the  defendant  to  a  creditor  a£A.<, 
and  then  pleaded  a  set-off  aninst  A.;  the 
plaintiff  replied  that  A.  did  not,  by  the 
plaintiff,  sell  the  goods;  it  was  held,  that 
the  replication  tendered  a  material  issue, 
and  was  good.  Gsmes  v.  Briokan  mmd 
Brannan,  9 

V.  DemmrreTm 

32.  Where  there  is  a  general  demurrer  to  a 
declaration  containing  both  good  and  bad 
counts,  judgment  will  be  given  for  the 
plaintiff.    MurtinK  and  otkertf  T.  WiUiams^ 

264 
8.  P.  Mondl  and  WeOer  v.  Colden^  402 

33.  So,  where  several  breaches  are  assigned 
in  a  declaration,  some  of  which  are  well 
assigned,  and  others  not,  and  the  defend- 
ant demurs  generally,  judgment  will  be 
given  for  the  plaintiff.  Martin  and  oiMerg 
V.  Wmiams.  402 

34.  So,  where  the  plaintiff  aangns  breaches  in 
his  replication,  some  of  which  are  well 
assigned,  and  others  not,  and  the  defendant 
demurs  senerally,  judgment  will  be  given 
for  the  plaintiff.  ib. 

35.  Where  there  is  a  demurrer  to  the  whole 
declaration,  and  one  of  the  counts  is  bad, 
that  count  cannot  be  referred  to  lor  the 
purpose  of  helping  out  and  aiding  another 
count.    Jfelson  v.  Swan,  483 

VI.  Plea  puis  darrien  eontintmnee. 

96.  Where  a  plea,  puis  darrien  continuance,  is 
filed  in  term  time,  a  copy  of  it  mnst  be 
served ;  but  where  the  matter  of  the  plea 
arises  in  vacation,  so  that  it  can  onlv  be 
offered  at  the  circuit  to  prevent  a  trial,  no 
copy  is  necessary.  Jackson,  ex  dem. 
Barhydt,  v.  Clow,  157 


VII.  Pleading  in  particular  actions  ami  comos 
97.  Any  matter  which  shows  that  the  plaintiff 
never  had  any  oaone  of  action,  may  be 
given  in  evidenoe  vnder  non-aesampsit ; 
and  most  matters  in  discharge  of  the  ac- 
tion, which  shows  that  at  the  time  of  the 
commencement  of  the  suit,  there  was  no 
subsisting  cause  of  actioUi  may  be  taken 
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idraafafe  of  under  this  issae.     IfiU  and 
Greem  t.  Ogden^  56 

38  Where  an  action  is  brought  for  the  non- 
performance of  a  contract,  the  defendant 
may  show,  under  the  general  kfeoe,  that 
he  offered  to  perform  his  part  of  the  con- 
tract,  bat  was  prevented  by  the  act  of  the 

rlaintiff.  ih, 

n  an  action  againit  A.  and  H.  on  their 
joint  note,  payaUe  to  C  on  demand,  A» 
pleaded  that  he  signed  the  note  as  surety 
for  B.,  and  leqneited  C.  Id  proceed  imme- 
diately to  collect  the  money  of  ^.<  who 
was  uen  solvent;  but  that  C.  neglected 
to  proceed  afninst  B.  until  he  had  become 
insolvent,  and  had  absconded,  whereby  the 
money,  as  against  £.,  was  lost.  On  de- 
murrer, this  was  held  to  be  a  good  plea  in 
bar  of  the  plaintiff's  action  against  A» 
Pain  T.  Packard^  174 

40.  A  declaration  on  a  bond  conditioned  for 
the  performance  of  covenants,  commen- 
cing in  debt,  after  setting  forth  the  condi- 
tion, and  assigning  breachec.  and  conclu- 
ding as  in  covenant,  and  with  demanding 
damages,  is,  it  seems,  good  on  special  de* 
murrer.     Qale  and  SUmUa  ▼.  0*Bnan, 

41.  But  it  is  certainly  good  on  a  general  de- 
murrer, ib, 

42.  In  an  action  on  the  ease  for  falsely  affirm- 
ing that «  challel  belonged  to  the  defend- 
ant, whereby  the  plaintiff  was  induced  to 
buy  it,  and  was  afterwards  evicted  by  the 
rightful  owner,  it  it  unnecessary  to  set 
forth  the  contract  between  the  parties,  or 
any  consideration  moving  from  the  plain- 
tin  to  the  defendant,  or  tne  price  paid,  as 
that  is  onlv  a  matter  relating  to  the  liqui- 
dation of  damages.  Barney  v.  Detoay,  isU 

43.  If  the  declaration  state,  that  the  vendor 
gave  evidence  on  the  trial  of  the  suit,  in 
which  such  recovery  was  had,  in  favor  of 
the  true  owner  of  tlie  chattel,  this  is  tanta^ 
mount  to  an  averment  of  notice  of  the 
pendency  of  the  suit  ib. 

44.  Where,  m  an  action  of  debt  against  heirs 
and  devisees,  the  defendants  plead  rims 
war  descent,  the  plaintiff  replying  that  they 
had  assets  by  descent  before  exhibiting 
the  bill,  may  conclude  with  a  verification. 
Laiagk  and  wife  v.  CoMdns  and  others, 

272 

45.  In  an  action  of  trespass  against  an  officer 
of  the  militia,  who  has  issued  a  warrant 
for  collecting  a  fine  for  delinquency,  pur- 
suant to  the  order  of  a  regimental  court- 
martial,  the  defendant  cannot  give  this 
special  matter  in  evidence  as  a  justification, 
under  the  general  issue.  Bttttertoorth  v. 
SopsTf  443 

4ft.  An  officer  of  the  wventw  aeizing  goods  as 
forfeited,  and  causing  them  to  be  libelled 
and  tried,  in  an  action  of  trespass  by  the 
owner,  can  only  plead  a  condemnation,  or 
an  acquittal,  with  certificate  of  probable 
cause.      Oelston  and  Sdkenek,  v.   Hovf, 
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Declaration  in  debt  on  bond  by  corporati' n, 
tide  CcrRPO&ATioir,  1,  2. 

Declaration  in  slander,  vide  SbLAVDXR,  1. 9, 3, 4. 

Vin.  Variarie. 

47.  A  promissory  note  was  alleged  in  t^u  doc- 
laration  to  have  been  drawn  by  tiie  de- 
fendant by  the  name  of  "  Christopher 
BnUdeyf*'  and  the  note  produced  in  evi- 
dence was  signed  ^*  Christ.  Bulkley :"  it 
beinff  proved  that  this  was  the  defendant'* 
usuu  mode  of  Mgnipg  his  name,  it  \va» 
held,  that  there  was  no  variance.  IVood 
V.  Bulklev,  4dG 

48.  A  defendant  cannot  allege,  at  tlie  trial, 
that  there  is  a  variance  between  the  copy 
of  the  deeJaratien  as  served,  and  the  nisi 
vrius  record ;  the  judge  must  be  governed 
by  the  record  alone,  i^  if  there  is  a  ma* 
terial  variance',  the  party  must  apply  to 
set  aside  the  verdict.  ib. 

Vide  ante,  11.  9, 10. 

POOR. 

1.  A  binding  by  a  voidable  indenture,  and  a 
service  under  it  for  two  years,  gives  the 
apprentice  a  settlement  m  the  town  in 
wnich  he  served ;  and  it  is  not  competent 
for  the  town  to  object  to  the  validity 
of  the  binding.  Overseers  of  Hudson  v. 
Overseers  ef  Agkkana^,  245 

S.  A.  B.f  a  psttper,  was  removed,  br  an  order 
ef  two  justices,  from  the  town  of  T.,  to  the 
town  of  &,  OB  appeal:  the  order  was 
qoashdd,  and  the  cuersneis  of  T.  directed 
to  pay  a  son  einunsBf  to  the  overseers  of 
&,  on  aeoonnt  of  the  expenses  of  the  pau- 
per, between  the  time  of  the  removal  and 
quashing  the  order.  At  the  time  the  order 
was  quashed,  the  pauper  could  not,  by 
reason  of  ill  nealth,  be  re-conveyed  to  T., 
but  was  supported,  for  some  time  there- 
afler,  at  the  expense  of  tfa»  oveneers  of 
S.  Held,  that  the  overseen  of  S.  eould 
not  maintain  an  actioB  of  assumpsit 
against  the  overseers  of  21  to  recover  the 
amount  of  those  subsequent  expenses, 
there  being  no  previous  request  or  express 
promise  to  pay  them ;  uidadhnitting  that 
a  moral  obligation  would  be  a  good  con- 
sideration for  an  implied  promise,  here 
was  no  moral  oUigatioii  on  the  part  of  the 
overseers  of  T. ,  as  it  did  not  appear  that  the 
pauper  was  legally  settled  in  T. ;  for  the 
order  of  sessions  quashing  the  original 
order  of  removal,  does  not  prove  that  the 
pauper  was  settled  in  T.,  but  onfjr  that  he 
was  not  settled  in  Sk  Overseers  of  Tioga 
V.  Overseers  of  Swecs,  £o 

3.  Whether  the  provision  of  the  act  for  the 
relief  and  settlement  of  the  poor,  (sess. 
99.  ch.  78.  sed  15.)  giving  a  summary 
remedy  to  the  overseers  of  the  poor  of  one 
town,  who  have  supported  a  pauper  of 
another  town,  who,  by  reason  or  sickness, 
could  not  be  reinoved,  against  the  over- 
seers of  that  other  town,  is  cumulative,  or 
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takM  away  th»  oomwinn  law  nneAyf 
QiHfrt.  OvcrfMrr  af  Thgm  t.  Ottarmmrw 
49mM^  380 

4.  Wliether,  if^.  B.  had  had  fto  legal  iettk- 
meat  in  thia  •tatey  tha  avetiaciia  of  H* 
eovddhaTe  maintained  an  aotioii  againsi 
the  OTetaeeri  of  T.,  ftr  the  aspenaet  in- 
cnrred  aaboeqnentlj  to  qwaahiny  the  order 
oframoTal?    Qtaww.  ifr. 

•»  TT  befo  a  promiae  w  inade  to  the  owtaceia 
of  the  poor,  their  aneceMor^eannot  OMin- 
tain  an  aetkm  npon  it,  tliej  not  being  a 
eorporaiion.  St  tar  ▼.  iherwmrt^HitlmuiUn 

Vids  ArraxiTTici,  2.  ^^ 

POWER. 
VUU  Tau»T  Avn  Tnvaru,  1. 

PRJECIPE. 
ndt  ObiouaIi  Wbit,  9,  S. 

PRACTICE. 


I. 

U. 

UI. 

IV. 

V. 
VI. 


MidmmU. 

JKuCioiw,  arg«cflMii(«|  oaMfyCmt  modeuqf 


1.  The  attomej  trnj  alter  the  taai  and  re- 
tain da/  of  a  eapiaa  beftre  it  ia  eerved ; 
and  where  the  dmiff  k  anthoriaed  aad  in- 
■traeled  bj  the  attonMj,  to  alter  the  re- 
tain dav  in  oaaa  the  wnt  eannot  be  ■anred 
before,  he  nay  anka  the  aJterMiQn  belbre 
bail  ia  tiken  or  appaaianea  ia  andoiaed. 
5Imh»t.  WtidMB^  158 

2.  It  ia  the  doty  of  the  aheiiff  to  ntorn  a 
writ  without  a  rale  of  Court  lor  that  par* 
poae ;  and  he  oannot  avail  himaelf  or  hia 
negleet  of  doty  to  defeat  an  aetaon  Ibr  an 
eaeape.    Jiinaiaw  ▼.  Jiraar,  689 

9.  The  lateat  period  whiah  the  law  allowa  Ibr 
the  aeivloe  of  a  writ  ia  the  day  on  which 
it  ia  ntvmable.     Slmgmini  ▼.  Aoar^ 

hSSa 

4.  In  odDatenl  matteta  ariaing  in  the  progrew 
of  a  aait,  ea  on  a  motion  rar  a  conuniorion 
to  examine  witneana  abroad,  affidaTita 
taken  belbre  BMgietiatea  or  pablie  oflloera 
out  of  the  atato  may  be  read.  Mmr^ll  t. 
JVatt,  483 

in.  Ckamgmg  vetau. 

5.  Where  the  venae  in  a  eaoea  ia  changed, 
it  ia  not  neeeamiy  to  eerra  the  defbidant 
with  a  new  dedaxatioa,  bat  only  with  a 
copy  of  the  rale  for  ohinging  tlM  Tenoe ; 
and  the  deolaiation  on  file  may  be  altered 
at  any  time  ao  aa  to  oonfonn  to  the  rale. 
9miik  ▼.  Albarp,  466 

•  The  want  of  the  alteiatkm  ie  no  exoaae 
for  an  irregolariiy  on  the  part  of  the  de- 
fendant, who  mmt  praoeed  aa  if  it  had  ae- 
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Ameadmg    dedaretion  by  ehangiag 

IV.  Jtidgwunt  a#  m  mm  ofwnmtU. 

7.  On  a  motion  fer  jodf^ment,  at  in  caae  of 
nonaoit,  fer  not  bringing  to  trial  an  ' 
rofA<ip.y« 


joiiMd  in  the  d^  of  Aap-KpHk,  the  aifida. 
▼it  moat  atate  tnat  the  caoae  eoald  havi! 
bean  tried  in  ite  order  on  the  calendar,  or 
that  yonngar  imoea  wnre  tried.    BuMwd  ▼. 

156 


8. 


VI. 


V.  TrUL 

A  plaintiff  may  be  oompelled  to  be  noo- 
■oited  without  hia  content,  whm  the  eri- 
denoe  ofiined  1^  him  it  not  aaiBfiient  tii 
aopport  hia  action,  there  being  no  qoeation 
oftacttobedeciM.    FrmUr.Bidt,   334 


m^ 


9.  The  6th  nde  of  Jamaify  term,  1799,  aa  to 
prapaiing,  amending,  and  aetlting  catei, 
It  extended  to  eaaea  made  aobfacl  to  the 
opinion  of  the  Coast.  Mer.  Gm.  Mtmrnrm 
19th,  1816,  160 

10.  Notea  of  iflane  mnit  be  filed  in  the  deriK'a 
offiae  of  the  city  where  the  Coort  ia  to  be 
held,  on  the  IViimf  preceding  term.  Reg. 
am.Mi^lOlkfim.  301 

PRETENDED  TITLE. 
Fult  DsBD,  II.  8, 9*    MAtanaaacB. 

PRINCIPAL  AND  AGENT. 
Vide  Aaxar.    Factox. 

PRIC»lITr. 

m*  JUDOMXST,  I. 

PRISONERS.    - 

1.  Where  in  action  haa  been  brought  agrinat 
a  aheriff  fer  the  eteape  of  a  priaone^in 
ezecotion,  the  plaintiff  haa  thereby  de* 
termined  hit  election,  and  cannot  aflex^ 
warda  oppote  the  diachaige  of  the  priaoner, 
under  the  act  fer  the  relief  of^debton 
with  retpect  to  the  impriaooment  of  their 
peiBona.    Jf' £froy  ▼.  Mmneius,  M 

8.  It  aeemt  that  the  Mayor*a  Court  of  dAOoiiy 
hat  no  juritdiction  under  tiie  act  for  the  re 
lief,  Ac.,  in  caae  of  a  debtor  impritoned  in 
the  county  of  JUkmy,  under  an  execution 
out  of  the  Supreme  Court;  but  that  the 
common  pleaa  of  AUaan/  county  have  ju- 
ritdiction in  tuch  caae,  il. 

Ftdt  JunanxHT,  I.  S. 

PRIVILEGE. 
Vid»  Arroaaxf . 

PRIZE. 
FtitCAmraui. 

PROCESS. 

Vid»  PXACTIOBy  1. 

PROPERTY. 
Vid9  CArrvaa. 
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QUIET  BNJpYMENT. 
FU4  CoiWBAvr,  1,  2,  3.    FaAUDi,  (Statoti 

or,)  3. 

R. 

HEGISTRY  OF  DEED9. 
yid€  Exxtfonoii,  13, 14. 

REIfEASE. 
1.  A  uleaie,  not  by  deed,  ind  without  con- 
■idttation,  ezeeuted  liier  a  Iweach  of  a 
pro.uie>  roid.    Cr^^rdv.MiUspwgh, 

2  If  the  holder  of  a  aote^after  the  time  of 
payment,  and  after  a  suit  has  been  com- 
menced  againet  the  endoroer,  leleaee  the 
maker,  by  writinff  not  wider  eeal,  and 
without  oonaideration«  lueh  releaee  is  Toid, 
andie  no  detoce  in  the  action  against  the 
endorser.  *^' 

J.  Wheie  soTetal  plamtifib  must  jmn  in 
bringing  a  pezsoiial  action,  a  release  by 
onejoint  plaintiff  is  a  bar  to  the  action. 
jhuSn  aiJaikgrs  v.  HuU,  286 

4.  So,  in  an  action  by  tenants  in  common, 
for  a  trespass  on  land,  of  which  they  are 
the  co-heiiB,  a  release,  by  one  of  the  plain- 
tiffii,  is  a  bar  to  the  action.  <»• 

RENEWAL  or  LEASE. 
Vid*  LxABX,  1, 3. 

RENT. 

1 .  A  lecovery  oa  a  covenant  for  the  payment 
of  xent  b  not,  without  actual  sadsfaction, 
an  extinguishment  of  the  rent ;  and  the 
lesBor  may,  notwithstandingsuch  recovery, 
distrain  tot  the  rent  in  arrear.  Chipm$m 
Y,  Martin  ^ 

2.  And  the  iessee  cannot  muniain  an  action 

to  recover  double  dain>4[«<  fo^  ^^^^^.J^ 
distress  when  no  rent  is  due.  ts. 

RES  JUDICATA. 
VuU  Etidxscx,  1. 1, 2, 3, 4, 5, 6. 

REVERSION. 

VUte  DxscssT. 

RV1.SS,  QcxsmAL,  160. 303. 422. 

RUMBOUT  PATENT. 

1.  The  south  boundsry  of  the  JUmbatd  pat- 
ent is  an  east  and  west  line.  Jodbssn,  ex 
dem.  MMdk  Md  sOsrs  ▼.  IFesd,         346 

2.  The  south  boundary  of  the  Jtmnfoitf  patent 
is  the  north  boundary  of  the  FkOtipt^w  pat- 
ent, and  there  is  no  fsrs,  or  unpatented 
land,  between  those  patents.  ik. 

S. 

SALE. 

1.  Where  a  person  agreed  to  sell  land  to 
«Bother,attdeofunantsdCe|rtM«  itedrf 
lAs  vrMNW  to  hhn  at  a  certain  time  and 
^aoe,  tho  tender  o   a  deed  without  oove* 


nant  or  warranty  is  a  peiformanoe  of  the 
covenant;  nor  is  it  necessaiy  that  the 
wife  of  the  vendor  should  join  m  the  deed. 
£«teikiMi  end  AsMl  V.  fMfissn,  ^9 

2.  A  party  who  has  advanced  money,  or  done 
any  act  in  part  performance  of  an  agree- 
ment, but  sefiMies  to  proceed  to  the  com- 
pletion and  execution  of  the  contract,  the 
other  party  having  performed,  or  being 
nady  to  perform,  every  thing  agreed  to  be 
done  on  his  pert,  cannot  recover  back  the 
money  he  has  advanced,  nor  is  he  entitled 
to  compensation  for  what  he  may  have 
done  in  part  performance ;  and,  on  such 
refusal  to  proceed,  or  voluntary  abandon- 
ment of  the  contract,  by  the  vendee,  the 
vendor  is  at  liberty  to  seU  the  land  to 
another*  *^* 

3.  Where  a  person  is  induced  to  purchase 
land  by  a  mlse  representation,  that  a  cer- 
tain privilege  is  annexed  to  the  land,  but 
whi<m  is  not  ineluded  in  the  deed,  he  may 
m^intam  tea  action  on  the  case  against  the 
vendor.     MtnM  end   Wdl^  v.  OUea, 

396 

4.  Where  a  person  was  induced  to  purchase 
and  give  a  higher  price  for  a  lot  of  land, 
upon  a  navi^le  river,  by  a  fraudulent 
representation  that  he  would,  as  pro- 
prietor of  the  land,  be  ei^titled  to  a  crant 
from  the  commianoners  of  the  land- 
office,  of  the  land  covered  with  water  ad- 
jacent thereto,  and  the  purchase  being 
completed,  the  purchaser,  on  amdying  for 
a  grant  from  the  commissioners,  discovered 
that  the  adjacent  land,  under  water,  had 
previously  been  granted,  and  that  the  title 
to  it  was  out  of  the  atato,  it  was  held,  that 
the  purchaser  might  maintain  an  action  on 
the  case  for  the  oeoeit.  ik, 

&,  It  seems  that  the  measure  of  damages,  in 
such  case. is. the  difierence  between  the 
value  of  toe  land  conveyed,  and  the  sum 
which  the  purchaser  was  induced  to  pav 
by  tlie  iraudulent  reptessntation.  H* 

Vide  Action  oh  thx  Cask,  S.    Assvvvsit  fob 
•     MoHXv  WAD  Avn  RBcxivxD,  1.    Fraudd- 

LXNT    SaLKS   ASD   GoXVXTAirGBS.     MlL.'- 
TABV  BOUBTV  LaBMI. 

SALE  OF. CHATTELS. 

1.  Where,  sAer  the  sale  of  a  chattel,  it  is 
agreed  that  the  vendor  m^,  within  a  rea- 
sonable tinie,ictum  it,  and  receive  back 
the  price,  if  letnmed  in  as  good  condition 
as  at  the  time  of  delivery,  and  the  vendee 
aAerwards  feednds  the  contract,  and  re- 
fafP^  the  ehatlel  to  the  vendor,  who  re- 
ceives it  without  ebjectioB,  and  fives  back 
the  piieeythe  latter  is  concluded,  by  his 
ewn  act,  ficm  maintaihing  an  action 
igaiast  the  vendee  for  any  deteriocation 
cf  the  diattel  not  arising  ftom  a  seaet  in 

jury.    Lsrd  v.  Kntny^  ^      21» 

2.  In  an  action  on  Che  case,  for  folsely  affirm 
mg  that  a  chatM  belonged  to  the  defend 
ant,  whereby  the  plainUff  was  induced  to 
buy  It.  and  was  iJlerwaida  evioled  by  the 
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lif htfvl  owner,  R  is  unneeesnry  to  let 
forth  Um  eontncl  between  the  puliee,  or 
any  eonaderation  uoYiar  tkom  the  plmin- 
titf  to  the  defendant,  or  Uie  piiee  paid,  as 
that  it  only  a  nailer  Mlattng  to  tW  liqai- 
dationofdaoMfea.    ilanMf  t.  JMeay,  ]£24 

3.  A  recoirerj^  Irom  the  yeoMdee  by  the  n^htr 
ful  owner  aa  oonclaaiTe  eridenoe  againat 
the  vendof .  tfr. 

4.  If  the  deekvatkn  atafte ,  thai  the  vendor 
gave  OYidenoe  on  the  tml  of  the  eoit,  in 
which  enoh  lecovwy  waa  had,  in  Ikyor 
of  the  tme  owner  of  the  ehattcl,  this  ia 
tantamount  to  an  ayennenii  of  netioe  of  the 
pendency  of  the  anit.  ib. 

5.  Whether  a  contract  Ibr  a  aale  of  chattels 
haa  been  completed,  ia  a  ^eation  of  fact 
for  the  jury,  and  the  plaintiff  o«|^|it  not  to 
be  nonauitod,  on  the  gtoand  that  the  con- 
traet  waa  not  ftiUy  made  ovt  Be  Bidder 
V.  M'Knighl,  294 

6.  Where,  on  the  aale  of  land,  the  yendee 
also  agreea  to  pnrehaae  certain  ponderoua 
articles  on  the  premiaea.  and  then  enters 
into  posaeaaion  of  the  land,  the  articlea 
aold  still  remaining  apon  it,  this  b  a  suift- 
cient  deliyeiy.  ib. 

7.  In  an  action  for  the  prioa  of  a  chattel,  the 
defendant  may  prove  a  deceit  in  the  sale. 
and  that  the  chattel  waa  of  no  yalue^  and 
thus  defeat  the  plaintiff  >  action ;  or  if  the 
unaoondneoa  produced  merely  a  partial 
diminution  of  the  ralne,  he  may  show  that 
part  in  mitigation  of  damagea.  Beeektr  t. 
VroofnM,  302 

8.  Where  goods  are  add,  to  be  paid  for  on 
delivery,  if,  on  the  delivery  Deingcodk- 
pleted,  tM  vendee  refvaes  to  pay  for  them. 

'  the  vendor  haa  a  lien  for  the  price,  ana 
may  reamne  the  poasession  of  the  goods. 
Pelmet  V.  Ifond,  434 

9.  And  if,  dorinf  the  defivery,  and  befbre  it 
is  completed,  me  pnreh&er  aeila  or  pledgee 
them  to  a  third  peraon,  for  a  valuable  con> 
sideration,  but  wilhont  notice  to  the  origi- 
nal vendor,  the  lien  of  the  kiter  wHl  not 
be  affected,  and  he  iMy  seooivr  tham  from 
anch  acdMaqneni  purehaaer.  ih. 

10  Where  j9.  tranatened  to  h.  fltook  in  a 
turnpike  company,  which,  at  the  time  of 
the  tranafer,  appealed  by  the  books  of  the 
company  to  have  been  fUly  paid  vp  by  a 
credit  otinteiaat  on  the  amount  befese  paid 
in,  porsnant  to  a  reaofaitkm  of  the  direetora, 
and  tiua  reaolation  wia,  aflec  the  tranafer, 
repealed,  and  the  atockholdefa  called  upon 
to  pay  in  the  amoont  before  aUowad  for 
inlereat,  in  canatanenea  of  which  M,  paid 
to  the  company  that  a«m  an  the  aharea 
tranafaned  to  hkn  by  dfl.,  it  waa  held,  that  B. 
oonld  not  maintain  an  aetiaii  toiccover  the 
amount  from  j1,  there  being  neither  ftaud 
nor  a  wairanty*  Omrnngkmm  v.  9fkr^  399 

Fids  AssvMrsiT  ron  Moxxr  rui>. 

8AliD£R8  AND  HEERBIANCE'fl  PAT- 

GMT. 

The  Borthem  boandaiy  of  the  patent  to  &w- 
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derg  and  Heermaue  forma  the  aonthem 
boundary  of  the  Jfbu  Partmers*  patent^  anc 
there  ia  no  intermediate  apaee,  or  gort^ 
between  the  two  pateota.  Jbefcasn,  ex 
dem.  Latdlaw,  v.  SowU,  336. 

SCIRE   FACIAS. 

A  sdrefacuu  to  revive  a  judgment,  irregularly 
iaaued,  or  an  ezeoation  isaued  after  a  year 
and  a  day,  withoot  jcir«,/hatas,  ia  voiiuble 
only,  and  cannot  be  callied  in  question  in 
a  collateral  action,  ao  as  to  defeat  the  tide 
of  a  purehaaer  under  the  execution ;  and 
it  aeems,  that  after  the  lapae  of  twenty 
years,  it  cannot  be  avoided  on  a  dii«et  ap- 

Slication  for  that  purpose.    JmekgoA^  ex 
em.  Lmngttom,  ▼.  MM^y,  537 

S£AM£N*S  WAGES. 

1.  Where  a  seaman,  who  had  signed  shipping 
articles,  by  which  he  engaged  noi  to  ah 
sent  himaelf  from  the  veaaelwithont  leave. 
until  tke  voyage  wa»  ended,  mnd  the  wesad 
dtMtkargtd  tf  Mar  cmrga^  on  the  veasel^a 
aniving  at  her  kat  port  ef  diachaiae,  and 
being  Uien  aafely  moored,  refbaea  to  re- 
main and  asaiai  in  diachaigiay  the  cargo, 

*  without  m 


bat  ahaented  himaelf  without  leave,  it 
held,  that  by  anch  deaartkn  he  had 
edhia  wages.  WM^.  Bmd^tgfidd,  Z90 
SL  Though  the  maater  haa  na  right  to  inaert 
in  the  ahipping  articlea  any  atiDolation,  or 
agreement,  repugnant  to  the  uwa  of  the 
United  Slates,  yet  he  may  add  any  provia- 
ions  consistent  iHth  the  laws  relative  to 
seamen.  il. 

3.  The  contract  with  a  acaman  continiiea  in 
force  until  the  cargo  is  finally  diacharged, 
before  which,  if  he  leaves  the  ship,  be  is 
not  entitled  to  wages.  ib, 

4.  Where  a  person  becomes  surety  to  the 
owner  of  a  vessel,  that  certain  seamen, 
shipped  on  board  the  vesael,  ahall  proceed 
upon  the  voyage,  and  the  aeamen  receive 
wages  in  advance,  which  they  pay  to  their 
aurety  as  hia  indemnify  i 

isel  I 


in  case  the 
men  deaert  the  vessel  before  the  com- 


mencement of  the  voyage,  the  owner  can- 
not maintain  an  aoliaa  tor  money  had  and 
received,  against  the  aurety,  to  recover 
back  the  wagea  advanced.    JSo^f*  ▼-  ^^fllb 

6.  Where,  in  sMpping  articlea  of  aeamen,  n 
peraon  has  signed  ma  name  under  a  oolnmn 
headed  "  Suretiea,"  but  thane  ia  noexpU- 
nation  added  as  to  the  oxtowtof  hia  under- 
taking, it  is  not  m  auffiotent  wMting  within 
the  atatttte  of  ftauda,  and  thn  wiMtertaking 

h     ia  void.  ibi 

SECURITT  FOK  COSTS. 
Fute  Costs,  1. 2, 3, 4. 

SERVANTS  AND  SLAVES. 
Vide  ApxioN  oir  ths  Casx^  4. 

SET-OFP. 
1.  It  seems  that  a  aet-off  cannot  be  pleaded, 
but  that  notice  of  it  must  be  given 
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the  genenl  usue.     Comes  ▼.  Brisban  and 
BranrntHy  9 

2.  It  weemBf  that  «  setFoff  is  not  rettrieted  to 
the  putief  oa  the  record ;  but  if  the  plain- 
tiff be  only  an  agent  or  trustee,  the  de- 
fendant maj  let  off  a  debt  doe  from  the 
principal  or  cettuy  que  trust.  ib. 

3.  but  it  aeediB,  that  if  the  ajgent  had  a  lien 
upon  the  demand  of  hia  principal^  prior  to 
the  time  that  the  defendant's  right  of  set- 
off accrued,  the  latter  is  precluded  from  his 
set-off.  ib, 

llet-off  of  damages  and  costs,  vid^  Costs,  II.  8. 

In  a  just|ce*s  Court,  vide  Covhtb  or  Josticbs 
or  Tttt  Peacs,  III.  8, 9. 

8ETTLCMSNT  OF  POOR 
VUb  Poor. 

SHERIFF. 

1.  A  sheriff  is.  entitled  to  three  dollars  jmr 
diem  for  going  to,  and  returning  from,  the 
Supreme  Covt.    Bryan  y,  Seety^        123 

2.  Where  a  defendant  lias  been  taken  under 
a  ea.  j*.,  and  discharged  from  custody,  on 
the  i^roand  that  no  nreyious  Ji.  fa.  had 
been- issued  on  the  juogment,  (there  being 
special  bail  in  the  action,)  the  sheriff  is, 
iKHwitfastanding,  entitled  to  noundage ;  as 
he  has  ineurrra  the  risk  or  bein^  made 
liable  fyt  an  escape,  in  an  action  for 
which  he  could  not  haFc  arailed  himself 
of  the  irregularity  as  a  defence.  Sectt  ▼. 
S&oto,  378 

%  And  it  makes  no  difference  thai  the  de- 
fendant, after  Jus  discharge,  conlessed  a 
new  jodtfment  to  the  BMintiff,  for  the 
amount  of  the  former  judgment,  on  which 
•alislbelkm  wis  entered,  and  that  a  §m,  sa. 
having  been  regularly  issued  on  the  second 
judgment,  the  sheriff  had  been  paid  his 
peimdage  thereon.  *^     ib, 

8h«riff 's  deed,  vide  Dbrd,  I.  6.  II.  7.  Exxcu- 
Tioiv,  3, 4, 5. 10, 11. 

Vid4  EiCArx.    ExEcuTioic.    PufloasBS,  1. 

SHIPPINO  ARTICLES. 

Vids  Frauds,  (Statots  or,)  5.     Seamen's 

Waobs. 

SLANDER. 

1.  A  declaration  in  slander,  fox  charging  the 
plaintiff  with  svreariHg  to  a  lie,  wan,  witness 
on  a  trial  in  a  justiotrs  Court,  in  which  it 
is  not  stated  that  the  justice  had  jurisdic- 
tion, or  that  the  testimony  was  Hven  upon 
a  material  point,  is  good,  at  leasts  afler 
verdict    JVmmh  y.  Jfanui, 


£t 


48 


Ckapmmm  t.  Smith.    Per  Spstusff  J. 

81 

8^  The  same  eerlainly  is  not  requisite  as  in 

anindiotmentferperjufy.   Alven  v.  Iftnin. 

3l  a  declaration  in  slander,  charging,  that  in 
a  certain  caose,  before  a  Court  of  three 
justice*  of  the  peace,  constituted  under  the 
Mt  eoneenung  apprentices  and  serrants,  to 


hear  and  determine  a  certain  cause  between 
the  people  of  the  state  of  JfeuhYork  and 
the  defendant,  the  plaintiff  was  examined 
on  oath  administered  by  the  said  Court, 
tlwy  having  full  power  to  administer  the 
same,  and  had  given  evidence  for,  and  in 
behalf  of,  the  people,  and  that  the  defend- 
ant spoke,  of,  uid  concerning,  the  plaintiff 
and  the  prosecution,  and  the  evidence 
given  by  the  plaintiff  on  the  trial,  and  on 
a  point  materud  to  the  prosecution,  these 
words,  Fo«  A«8B  Jioem  lo  a  damned  lie,  and 
J  can  pr&ve  it,  is  ffood,  there  being  a  suffi- 
eient  averment  of  the  jurisdiction  of  the 
Court,  and  the  false  title  of  the  cause  may 
be  rejected  as  surphisage.  Chapman  v. 
Smith,  78 

4.  Charging  a  person  with  swearing  fidsely 
before  a  justioe,  without  a  colloquium, 
showing  that  it  referred  to  a  trial,  or  other 
legal  occasion,  is  not  actionable.  ib, 

fi.  To  say  of  a  woman,  sAe  vroeursdf  or  took 
mediemtf  or  poison,  to  km  the  bastard  child 
she  was  like  to  have,  and  she  did  killf  or 
poison,  the  bastard  child  she  teas  like  to 
havCf  oLC.f  is  actionable.  Widrig  ▼.  Outr 
and  wife,  134 

6).  Chaigmg  the  plaintiff  with  having  kept  a 
bawdy-house,  is  actionable  in  itself,  this 
beinff  an  indictable  efibnee,  iuTolving 
mona  tui)Mtude.    Martm  t.  SHUweU,  235 

7.  In  an  action  of  slander  for  chartiiv  the 
plaintiff  with  having  stolen  the  dewn<&it*4 
sfatngles,  a  justification  staling  that  the 
plaintiff  had  soM  the  defendant*s  shingles 
without'  his  authority,  and  aflerwardB  de- 
nied that  he  knew  any  thing;  respecting 
them,  withoiU  alleging  that  tke  pkintiif 
took  them  private^,  or  feloniously,  does 
not  aoKrant  to  a  charge  of  larceny,  and  is 
bad  as  a  justificatioQ ;  Aor  can  tlrase  ficts 
be  given  in  evidence  in  mitigation  of 
daiiMgee.    Shenard  t.  MsrtilL  476 

8.  The  truth  of  nandereus  woras  cannot  be 
given  in  evidence,  under  the  general  is- 
sue, without  notice,  either  as  a  justifica- 

•        Uon,  or  in  mitigation  of  damages.  ib, 

SLAVES  AND  SERVANTS. 

An  action  on  the  ease  lies  for  sedoeinr  and 
harboring  the  servant  or  slave  of  tin 
plaintiff,  notwithstanding  the  penalty 
given  by  the  act  eonteming  sUnes  and 
servants,  (2  JV.  R.  L.  206.)  wnich  is  a  cu 
mulative' remedy.   Sddmorey.  Smith,  "^St 

STATUTES. 

A  etatute  penal  as  to  some  persons,  if  it  is  ge»> 
erally  beneficial,  may  be  equitably  con- 
strued.   Sidcles  y.  Sharp,  497 

Penal  statute,  vicis  AoTieir  en.  the  Case,  4. 

AcTioff  05  Statute. 

STATUTES.  gONSTRPfiP,  EXPLAINEOi 

OR  CITED. 

1786,  Feb.  23.    Sees.  9.  o.  la  a>esoenU,)  261 

1787,  Feb.  ^  Sew.  10.  e.  13.    (Uflwy,)  40. 492 
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1187,  Feb.  M.    8eM.  10.  e.  44.    (fVao^  175. 

1788,  Feb.  6.    Bern,  It.  e.  6.    (FocoibW  Enter 

^nd  Detainer,)  lU 

1794»Jui.8.    8e«.n.e.l.    (MUtay  X'UM^) 

hUet,)  604 

1801,  Feb.  30.    Bern.  24.  c.  11.    (Appicntic^^ 

,  MflTvh  21.  Seai.  24.  e.  46.    (Gaming,)   88 

, 8eM.24.e.47.    rpleldh«,)  443 

— ,  MarehM.6eai.94.e.87.  (CliaBipertr  and 
Malntenanoe^  288. 468 

8eaa.  24.  c.  88.    (Slealing  BiUa 


andNotoa.) 
,  April  7.    Seal.  24. c  164.    (lonaandTvrw 

ema.)  86. 263.  428 

,ApnI8.    Seaa.  24,  c  183.    (limitatioaaj 

288.  510.  662 
1802,  March  19.   8e«.25.e.44.   (Horaeiacinc^) 

1806,  AorilT  fieaa.  29.  e.  188.  (D(m«r,)  180 
1809  March  29.  8eaa.  82.  c.  166.  (Mmtia,)l86 
l811,Apxil3.    6eai.  34.  c:  123.    (InacAvent,)  9. 

1613,Feb.25.  Scafc38.e.4.  (Billa  «f  £xcep- 
bona,)  »0 

— JAarchS.  Beai.  36.  e.  27.  (Inapection  of 
Hour^l  m 

,  Manh  19.    Sen.  36.  e.  33.    (HisbwayO 

-^,  ■      Beai.  36.  c.  35.    (Towna,)  477 

.April 2.    Beai. 36.0.48.    (CoonaeUofa and 

Xttomeya,)  465 

660.36.0.38.    (Jndsmairti  and 
l)  3rW.  529 

.,  April  6.      fieaa.    36.   o.   53.     (Jualicea' 


amfte,)    185.  191.  210.  218.  227,  228.  249. 

252: 338. 350.  430.  460.  463. 481.  503. 517 

.  •_«•_   Beaa.  36.  o.  56.     (Amendment 

of  the  Law.)  8. 189.  263.  329. 476 

- Beai.  36. 0.66.    (Fines,) 

o.  63.     (Rente, 


treaaea,  and  Attomnenta,)   243.  305.  417. 

'  '  537 

.,  April  6.    8MI.36.0.76.  (Di8trib«iiMB8^t 

-!  AprU  8.    fieaa.  36.  e.  7a    (Poor,)  245.  270 

380 
»,  Sow.  36.0. 79.  (AdanniatratioiO 

-,  April  9.    Beai.  36.  o.  81.     (Debton,  Im- 

priaoned,)  121. 533 

-,  ■    Beaa.  36.  o.  88.    (Slavea  and  Ser- 

Taata.)  382 

April  to.     Beoi.  36.  o.  83.     (Heha  and 

Jeiiieea,)  272 

,  April  12.    Be«.  36.  o.  96.    (Coata.)    306. 

345.425.466.537 
— ,  Beai.  36.  o.  96.     (Iniolventi.) 

■', Beaa.  36.  o.  100.     (Partiti<m.j| 

1815,  F^.  17.    fiaaa.38.0.38.   (OrisinalWritO 

—..April  II.    Beai.  38. 0.146.    (Fidunsinthe 
Hudaon,)  497 

8T.  DOBOKGK). 
Vide  laDBPiHDsar  Statx. 

BTREAH  OF  WATER. 

1.  The  giant  of  an  nndiTided  nMietri  or  iiMwe 
in  a  itream  of  water,  doea  not  anthorftt  the 
gnuntoe  to  appropriate  or  nae  the  atream  to 

sie 


thainjnrT  of  otheri,  joMtly  iatefaatad  m  it. 
VmmdaUnargk  v.  Fait  Bergeii,  .  212 

2.  ThepropaityiBaatwamafwateriaiadifM 

SUMMONS. 

Fiilf  OniaiirAL  Wbit,  1. 3, 

SUNDAY. 

VIdt  FiiBWo  ui  THE  Honaov. 

SURETT. 

1.  Wheie  a  contact  haa  been  brakeo,  tii» 
aurety  may  pay  the  monejr  without  aoit, 
and  recoil  againat  hia  principaL  Mmwri  t. 
H^grermm,  68 

2.  If  an  aMine.  or  holder  of  a  Mie,  who  ia  ]«- 

Soeated  by  the  anvety  to  prooeed  without 
eiay ,  and  collect  the  moner  of  the  principal, 
who  M  then  ac^vent,  aeKlecta  to  prooeed 
againat  the  priacmal,  who  ailerwarda  be- 
oomea  inaolyent,  the  eureW  will  be  exoner- 
ated.   Pamy.AHftard.  174 

3.  BotanieiedelayinoaUingoii.thefriacipal, 
will  not  diachaxge  the  auiety.  ik. 

B.  P.  T%e  PeopU  yr.Btmer^    .  383 

4.  In  an  action  against  w9.  and  J?J,  on  their  Mint 
note,  payable  to  C,  on  demand,  J.  plead- 
ed inat  ne  signed  the  note  aa  aoretj  for 
B.f  and  re<|aealcd  C.  to  prooeed  iauDediale- 
ly  lo  ooileet  the  money  of  1^.,  wkowaa  then 
aolyent;  hot  that  C.  neglected  la  pnioeed 
i«aMt  A.,  until  he  haf  heoaneinaiAvent, 
and  had  abaoooded,  whepeby  the  money,  aa 
ag^unat  £.,  waa  loaL  Ondemimerythiawaa 
Mdtobe  a  good  plea  in  bar  of  the  nhintiflTa 
action  against  j9.    Pom  t.  Pac&oril,        174 

5.  Tlie  negligence  of  the  creditor  in  calling 
npon  the  jprincipal,  doea  not  exonerate  the 
aurety,  unten  he  has  been  damnified  by  aach 
neghgenoe.    Tke  Pe&fU  r.  Benutr^         383 

6.  Inanaotionagainattheaaietieaoftfaeconi- 
miaaonen  ftr  loaning  BMoey  of  the  ooonty 
of  &,  lor  the  defti^of  their  princinabiD  not 

Sying  over  mooey  whioh  tbay  had  leoeiyed 
r  interest,  it  waa  held,  that  the  aoretka 
were  not  exonerated  by  the  neglisenoe  of  the 
oomptroller  in  not  calling  npon  their  prinei- 
pdb,  after  muneeona  d6fiuilti,imlfai  an  jajo' 
ly  reaultedtDthemfiomhiaBegligenoe.     A. 

Vide  ADMivisnuTiov  BoKv.    AsiontaiT'pom 

MoilET  HAD  AVD   RXCKITXD,  2.     BlLtS  OP 

ExcHAioB  Avp  PnoKiaaonr  lioTss,  III.  10, 
11,12. 

T. 

TAVERNS. 
Fide  Ihks  akd  IirNXXxms. 

TENANT  AT  WILL. 

1.  A  tenamnr  at  will  ia  determined  bythe  land- 
lord's selling  the  premises.  Per  noawsan, 
Ch.  J.  JtckSm,  erdem.  PikiSqw,  ▼.  i£2ridL 

2.  Hie  poaaearion  of  a  tenant  at  wiD  is  the  poo- 
aession  of  the  person  under  whom  he  holda. 
Mek9on,  ex  dem.  Foioir  wmI  ac&ert,  ▼.  £&it 
and  Whiu,  118 

3.  An  agreetnent  to  aeH  land  doea  not  hnpait  a 
lioense  to  enter,  but,  at  moat,giv«a  an  im- 
plied permiasion  to  occupy  aa  tenant  at  wffl. 
Ives  T.  iwf I 

VUta  EnBOTSBKT,  1. 1. 

TENANT  IN  COMMON. 

ridi&icrnx]rr,Ll.    ilBLBliK|4» 


I  N  I>E  X. 


6S3 


TBNAIIT  BY  THE  COURTESY. 

Vidfi  Wist*. 

TITLE  TO  PROPERTY. 
Wben  A,  deliTered  nx  sheep  to  B.,  on  an  •gree- 
ment thtt at te  emt  of  therear, B.  would 
delirer  Ji.  aa  eoml  number  oTsteep,  of  equal 
▼aloe,  it  was  held  that  the  property  In  the 
aheep  was  changed,  and  that  B.  waa  bound 
to  deliver  fix  abeen  of  equal  value  to  A.^  at 
the  expiration  of  toe  Tear,  ahhougfa  pait  of 
the  aheep  had  been  taken  under  an  attaca- 
ment  against  A,    WUmm  r.  JVnfiey,        356 

"Htie  b/  capture,  «t&  Capture. 
Title  under  judgment  and  executioni  vida  Exx- 

CUTIOX. 

TOWNS. 
Ftds  CovHov  SoHooui.    Poor. 

TRESPASS. 
I.  Bare  poaaeasion  of  a  ehatlel  ia  sufficient  to 
maintain  traapaaa  agaiaat  a^wvong  doer. 
Hm(  ▼.  GtUlmi  mid  Sekmck,  141 

S,f.  Cfd^  mid  Sekmdcv.  Hoitj  in 'Enor,6«i 
%  AnadmisBoiioftheoonnaeroftheplaiatiflry 
on  the  trial  of  an  action  of  treapaaa,  that  the 
defendant  acted  without  mahoei  ^fedndea 
the  plaintiff  Irom-  riaiining  TindietiTe  dam- 
ages, and.theiefoie,  eridence  on  the  part  of 
the  aefenoaBty  in  the  nature  of  a  joatincalion 
of  the  aot,  ia  iaadmiasiUe  bj  waT  of  miti* 
gation  of  damagea.  HoyC  r.  Gascon  and 
SeCmek,  141 

8.  P.  GeUtmi  muL  Sehmck  r.  float,  in  Error,  661 

3.  If  a  peraon,  haWnc  title  to  land,  enter  with 
^roe^he  ia  not  liable  to  an  action  of  tseapaaa. 
hes  T.  Ive9,  ^  235 

4.  WheieahoraebelonguigtotheC^iiaadfilMea 
waa  taken  hj  the  enemj,  and  riiortly  after 
retaken  by  toe  phdnliff,  who  oontiniied  in 
the  poawaaoo  vntal  it  wpa  taken  fVom  him 
by  tne  defendant,  an  officer  in  the  army  of 
the  Vmi9iSM€9,  acting  under  ffie  ordera  of 
a  aupeiior  offioer.it  waa  faeld^  that  the  plain- 
tiff could  maintain  an  action  ef  trespaaa 
aninst  the  defendant  to  recover  the  value 
of  the  hotae,  no  authority  fifom  the  C^sCed 
Aaleff  to  take  the  hotae  havincbeenahown 
by  the  defendant;  and  it  la  to  Be  pteaumed. 
until  the  contrary  be  ahown,  that  the  Umiud 
Staternerer  intended  to  interpoae  any  claim 
tothepn^rty.    Cookr.Hmoord,  876 

6  In  treqMaadefomaajportalif,  the  defendant 
cannot  ahow  property  m  aattanger,  although 
it  ia  otherwiae  in  troaer.  t^. 

6.  AnypeiaoniajuatifiedinkiffingaftfiDcioiaa 
and  dangeroiia  dog,  wliioJi  ia  pennitted  to 
nu  at  Ism  by  ita  owner,  or  eacapeathroujgh 
negligent  xeeping,.  the  owner  having  notice 

7.  AnypeiBonlajuatiikedtikkininffadogwhich 
haa  been  bitten  by  another  mad  animaL    t^. 

8.  But  whether  that  would  be  a  juatificalioa 
fer  killing  more  uaeful  and  le«  dangeroua 
animala?    QiiuBn,  tl. 

9  Where  a  veaael  haa  been  aeixedbgr  an  officer 
of  the  cuatoma,  who,  after  the  ae»ure,  com- 
mita  an  aboae  of  the  authority  veated  in  him, 
and  the  veaml  ia  then  acquitted  in  the  Dia- 
triot  Court,  but  a  certificate  of  probaUe 
eanae  given,  the  officer,  although  hable  for 
the  pa&ular  act  of  abuae,  ia  protected  by 


14. 


the  oeftifieafta  fimn  beinf  made  a 


10.  It  aeema,  that  aa  action  on  the  caae  ia  the 
proper  remedy-  ta< 

11.  Aatothe  effect  ofthe  plaintiff  having  taken 
out  of  the  I>iatriot  Court  the  money  fer  which 
the  veaml  waa  add,  under  an  oraer  of  the 
Court  aaade  with  hia  oonaonL  ^Hart.       i6^ 

13.  The  abuae  oTaa  authority  given  by  law 
makea  tlie  aboaer  a  tvaapaaaer  oA  irnku^^  bat 
not  the  abuae  afan  authority  in  fact.        t6. 

13.  The  approbation  of  a  aupenar  of  a  treapasa 
oomantied  by  hia  infenor,  rendeia  him  a 
trefpaaaer.  ih. 

Peiaona  not  inhabitanta  of  a  town,  are  not 
liable  to  be  taoed  for  the  aupport  of  common 
aehoola  in  that  town,<JV.  H,  U  S61.)  and  if  a 
tax  be  levied  and  aawaied  upon  the  property 
of  aneh  Bon-ieaident.  not  only  the  tmateefl 
who  iaaua  the  wanant,  but  alao  the  collector 
who  exeoutea  it.  aie  timpaiutia.  Sm^m 
mmd  Wiek^Y.  ITaya,  444 

13.  The  truateea  havinx  but  a  apecial  and  limit- 
ed anthority,  the  officer  ia  bound  to  see  that 
he  acta  wHfim  the  acope  of  their  legal  powera. 

ib. 

16b  But  an  officer  may  juatify  under  erroneoua 
proceediaflii  wheie  ihafe  ia  no  defect  of  ju- 
nadietion.  ib. 

An  officer  of  tha  leveBMa  aeinag  gooda  aa 
fecfeiled,  and  oBiMUur  them  to  belibdled  and 
tried,  in  an  aotkn  or  fc'eapam  1^  the  owiier, 
can  only  pbad  a  condemnation,  or  aa  acauit- 
tal,  with  certificale  of  nrobable  cauae.  Gd- 
Mitn  and  Sdkauk  r.  Boye,  661 

fee  taking  a  diatmai  damage  feaaant, 

RMWDlBTRBaa. 

TVeapam  for  meanepiofita^vide  Ejrctmxvt,  IV. 


17. 


Salk  :>r 


TRIAL. 
Vide  New  Tria^    Praoticr,  Y. 

CnATTBLa,  6. 

TOWN. 
Vid4  TRRSPAta,  6. 

TRUST  AND  TRUSTEE. 
1.  A,jM  hia  deed,  dated  tbe  16tk  of  /ammry, 
17W,  conveyed  a  lot  of  land  to  R,  (recittnc  a 
contract  ofpurchaae  between  A.  and  if.,  da- 
ted Urn  Mfof  wftigiifl.  1797,  by  which  M. 
covenanted  to  pay  one  fourth  of  the  purchase 
monev  on  the  18d  of  ^agiuC,  1799,  Ac.,  and 


agieed,  that  if  he  foiled  in  peifonnance,  A. 
waa  to  M  diachaiged  from  making  a  convey- 


ance,) in  tiuat,  to  convey  the  premiaea  to  M. 
or  hia  appointee,  when  be  riMJuM  have  made 
the  payments,  and  performed  the  covenants 
atipnkMinhiaccntiaet  jI.,  by  B.,  hia  at- 
torney, covenanted,  the  S3d  of  SeftoHber, 
1739,  to  convey  pmt  of  the  fot  to  &,  who 
paid  part  of  the  puwhaar  to  B.,  and  the  rea- 
idne  to  A;  who  conveyed  the  laciniaea  to 
&,  by  deed,  dated  the  14di  ofJftrtember, 
im.  JIf  having  foiled  to  perform  hia  eon- 
tract,  B..  by  a  deed,  (dated  the  a9th  of&q»- 
tembeTf  1813,  and  executed  by  virtue  of^a 
power  from  A.,  dated  the  16th  t^  December. 
1739,)  reciting  that  if.  had  asaigned  the  con- 
tract  of  Jf.  to  C..  in  troat^fbrtheexeeutota  of 
Gf.,  conveyed  tne  premiaea  n  queation  to  C. 
It  waa  heU,  that  5.  had  a  good  title  under  hia 
deed,  aotwithatanding  tM  previoua  contr&ct 
with  jir.,  and  the  deed  to  B.,  aa  Jir.havii« 

519 
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lUled  to  peifonn  hb  oontiMst,  the  trust  in 
B.  wii  •t  an  ent^,  and  reaulteil  to  A.,  and  B. 
had  no  aathority  to  execute  a  deed  after- 
waide,  without  a  new  fower.  ,     .     , 

That  jf .  and  B.  haTingyeubeeqoentlj  to  the  deed 
of  tmat,  made  the  agreement  with  3,^  which 
had  been  carried  into  efeet,  it  waa  a  leToca- 
tion  of  the  tnvt  aa  it  recarded  &,aiid  that  the 


■ubeeqnent  deed  to  C.  waa  inopenftiTe.  on 
the  ground  of  the  advene  poawavon  or  & 
Skeri  T.  mimm  mmd  ^tirt^  33- 

%.  Where  A.  confeaaea  a  jodgment  to  B.,  and 
B.  covenanta  to  aeU  the  pioper^  of  A,  un* 
der  that  judgment,  and  appi  j  a  auffieiency 
of  the  proceeds  to  the  payment  <^A.'s  debti, 
and  account  with  him  for  the  remainder,  B. 
mar  himaelf  become  a  vnrehaaer,  at  a  mle, 
under  an  execution  iaoued  on  anoh  judgaaent, 
for  the  legal  and  equitable  title  an  the  prop, 
erty.  remaining  in  A. :  until  the  sale,  B.  la 
not  a  trustee  as  to  that  property,  nor  is  B, 
accountable  to  A,  beyond  the  sum  for  which 
the  property  was  wM  to  hioa.  Skddam  ▼. 
SkdiammJgtken,  290 

5.  Wlietherthe  rule  piohibitinr  trarteea  from 
becoming  purchasen  of  the  nust  estate  ex- 
tends to  public  sales  on  execution  ?    (puere. 

4.  Where  a  peraon  takes  a  deed  for  bnd  in  his 
own  name,  but  the  consideration  is  advanced 
by  another,  a  trust  results  in  favor  of  that 
other  person,  which  may  be  proved  by  purol. 
JmduSmiex  dem.  mitlm>k,  v.  Mills,       463 

6.  Trust  estates  paas  under  general  worda  in 
the  will  of  the  tnartee,  relating  to  the  realty. 
JaekMom,  ex  dem.  LmngiU»h  ▼•  iManeif ,  637 

Presumption  of  conveyanoe  by  trustee,  side 
EviDXiicn,  III. 

u. 

USAGE  OF  TRADE. 
CJsage  of  trade  ia,  in  geneial,  inadmissible  to 
show  that  a  transaction  was  not  usurious. 
Jhmkam  v.  Dey,  40 

USE  AND  OCCUPATION. 

1.  An  action  for  use  and  eceupation  Ilea  where 

the  holding  is  upon  an  impued  as  well  as  an 

exprem  permission  of  the  landlord.    Osgood 

V.  Dewey,  240 

5.  A  tenant,  who^  after  the  expiration  of,  and 
payment  of  rent  under,  a  parol  demise,  con- 
tinues in  possession  without  any  new  agree- 
ment with  the  landlord,  cannot,  in  an  action 
against  him  for  the  use  and  occupoitioQ  of  the 
premises  subsequent  to  the  expiration  of  the 
former  term,  dispute  the  title  of  the  plaintifT 
and  his  subsequent  holding  will  be  deemed 
to  have  been  by  the  implied  permission  of 
the  original  lessor.  t6. 

3.  An  acoonof  asBumasit  for  the  use  and  oc- 
cupation of  land  win  lie  against  a  leasee  by 
deed  who  holda  over  aAer  the  expiiation  of 
the  term.    Med  y,  Maddjer,  297 

4.  And  such  action  ^  against  a  tenant  hold- 
ing under  a  covenant  oontained  in  the  ex- 
pired lease  for  a  renewal.  ib. 

^.  An  action  for  use  and  occupatioB  can  only 
be  maintained  where  the  relation  of  landlord 
and  tenant  exists  between  the  parties ;  and  it 


will  not  lie  against  m  tUnlpenRNi,  who  has 
come  in  imdcr  the  platntin  as  a  pnrchsser 
fiom  him.    Bmmerqft  mul  wtfs  v.  WariwdL 

USURY. 

1.  Where  A,  receives  B.'s  note,  on  giving  B 
his  note  at  10  days,  for  the  purpose  of  raising 
money  on  B.'s  note,  and  pays  B,  two  and  a 
half  per  cent  ooamusnon,  this  is  a  loan 
within  the  statute  of  usniy,  and  A.*»  note  \m 
usurious  and  void.    Jhrnkam  v.  Hey,        40 

2.  Evidence  that  it  was  the  usage  of  trade  to 
take  two  and  a  half  per  cent,  commission  on 
the  exchange  of  paper  is  inadmissiMe ;  for 
usage  is  of  no  avail,  if  the  transactian  comes 
w^in  the  meaning  of  the  statute.  t6. 

3.  It  seems,  that  a  pevson  may  lawfully  receive 
a  commission  for  becoining  security  for 
another.  ih. 

4.  It  seems  that  the  pmetioe  of  the  banks  of  iami- 
ing  post  notes,  is  not,  in  itself,  usurious,  ih. 

5.  A  note  was  drawn  payable  to  A,  and  B., 
which  waa  held  by  C.,  who  wiahed  to  seU 
tlK  note  to />.,  but />.  relused  to  take  it,  un- 
ices endorsed  by  A,  and  B.;  A,  refhsed  to 
endone  it  unless  he  received  seouritv  for  his 
indenmification,  which  it  waa  agreed  to  ^ve. 
and  the  note  waa  sold  to  D.  at  a  discount  or 


M  per  cent  It  being  undentood  between 
B.  and  C.  that  part  of  the  money  thus  laised 
dmnld  be  lent  to  B.^B,  drew  a  aolB  pavable 
to  C,  or  bearer,  for  the  amount  aetoally  re- 
ceived by  him  nom  C,  with  an  addition  of 
80  per  cent  on  that  amount,  and  interest 
thereon  from  the  date^  which  last-mentioned 
note  waa  deposited  with  wf .  as  his  security ; 
in  an  action  by  ^.  against  B,  vpcn  this  note, 
it  was  held,  that  it  was  usurious  and  void. 
Yord4tn  v.  Hess,  49S 

V. 

VARIANCE. 
Vide  Flsaduo,  VIIL 

VENUE. 
Vidt  PaicTicx,  III. 

w. 

WAGER. 
Vide  Plbamsu,  1,  S. 

WARRANTY. 
r»de  Frauds,  (Statutx  or,)  3. 

WASTE. 

An  action  of  waste  does  not  lie  by  the  heir, 

against  the  assignse  ef  the  tenant  by  the 

courtesy,  but  only  against  the  tenant  himself. 

Jiefes  V.  Arusdsr,  SI60 

Vide  AcTioir  oir  thi  Ca^s,  1. 

WRIT. 
Fide  Practicx,  I. 

WRIT  or  RIGHT. 
Fees  of  electors  of  grand  assise,  tide  Cosn,  1. 1. 

(WRIT,  ORIGINAL.) 
Vide  Orioutal  Wnrr. 


END    or   THE   THIRTEENTH   TOLUME. 
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